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Relating to sealing a criminal record.

Chairman Klemin called the hearing to order at 8:30 AM.

Present: Representatives Klemin, Karls, Becker, Buffalo, Christensen, Cory, K Hanson,
Jones, Magrum, Paulson, Paur, Roers Jones, Satrom, and Vetter.

Discussion Topics:
e Cleanup bill
e Exclusion of municipal ordinances last session

Rep. Meier: Introduced the bill: Testimony #4468
Karin Mongeon: Testimony #4323

Robin Rehborg, NDDOT: Testimony # 4321 8:34
Chairman Klemin closed the hearing at 8:46.
Additional written testimony: #4476

DeLores D. Shimek by Marge Conley
Committee Clerk



#4468

HB 1355

Good Morning Mr. Chairman and members of the House Judiciary Committee. For the record my name
is Rep. Lisa Meier of District 32 in Bismarck.

This bill is connected to a bill that passed last session to allow a first DUI offense to be dismissed if there
are no further criminal convictions for seven years. The bill by mistake only mentioned the state law and
failed to include municipal ordinances. This bill corrects that error.

Thank you
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North Dakota Department of Transportation
Testimony Subject Matter Expert

Name: Karin Mongeon
HB or SB Bill #: HB 1355
Email: kamongeon@nd.gov

Phone #:701-328-4434
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HOUSE JUDICIARY COMMITTEE
February 01, 2021, 8:30 AM — Room 327B

North Dakota Department of Transportation
Robin Rehborg, Deputy Director for Driver Safety
HB 1355

Good morning Chairman Klemin and members of the House Judiciary Committee. My name is Robin
Rehborg and | am the Deputy Director for Driver Safety for the North Dakota Department of
Transportation (NDDOT). | am here this morning to provide information for HB 1355. Thank you for your
time today.

HB 1355 will amend and reenact section 39-08-01.6 of the North Dakota Century Code,
relating to sealing a criminal record of a driving under the influence offense.

This bill is a clean-up bill for 39-08-01.6 which was changed last session, as a result of that change,
NDDOT was found in non-compliance under Section 164 for DOT. Section 164 is a federal law that
requires states to impose certain minimum penalties for all repeat intoxicated drivers. The Federal
implementing regulations define a repeat intoxicated driver as "a person who has been convicted of
driving while intoxicated or driving under the influence of alcohol more than once in any five-year
period." The three required minimum penalties are a mandatory license sanction, assessment and
treatment, and a mandatory minimum sentence.

In the 2019 legislative session, two law changes introduced new mechanisms by which DUI convictions
may be sealed or dismissed within the mandatory five-year lookback period required by Section 164,
with the result that some intoxicated drivers may not be sentenced as repeat offenders for a second or
subsequent offense, and would therefore not be subject to the enhanced penalties for repeat offenses
in North Dakota laws.

The previous law change resulted in North Dakota being deemed non-compliant under Section 164 and
subject to an annual penalty transfer of funds. The penalty transfer equates to 2.5 percent of NDDOT’s
roadway apportionments for the National Highway Performance Program (NHPP) and Surface
Transportation Block Grant (STBG) and equals about $5.9 million annually. These funds are not lost for
the DOT, but they are now under the control of the National Highway Traffic Safety Administration
(NHTSA), not North Dakota. The funds must be used for alcohol-impaired driving prevention programs
and/or highway safety improvement program activities only not for constructing needed roads or
bridges.

We are in the process of consulting with the NHTSA to determine how this bill conflicts with Section 164,
but we may not have a determination for several weeks.

Since North Dakota is already non-compliant under Section 164, there would be no compounding
federal penalty, but returning control to North Dakota is made more difficult.

This concludes my testimony, thank you.
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Dear Director Panos:

The National Highway Traffic Safety Administration (NHTSA) values the mission we share
with the North Dakota Department of Transportation (NDDOT) to reduce alcohol-impaired
driving and improve the safety of the State’s roadways—resulting in lives saved, injuries
prevented, and crashes avoided across the State. Our strong partnership with NDDOT is critical
to achieving this safety mission.

I am providing official notification to the State of North Dakota that its law does not meet the
Federal repeat intoxicated driver requirements under 23 U.S.C. § 164 (“Section 164”) and
implementing regulations at 23 CFR part 1275 for fiscal year (FY) 2020.

Enclosed with this letter is a memorandum from NHTSA’s Office of the Chief Counsel that
explains why the State’s law does not meet the Federal standards. This notification follows a
preliminary review issued by NHTSA’s Office of the Chief Counsel on September 30, 2019,
and conveyed to the State through the NHTSA Regional Office and Federal Highway
Administration (FHWA) Division Office. This letter describes the transfer of funds associated
with this finding and the disposition of the affected funds under each of the programs.

By this letter, I am confirming that FHWA has reserved 2.5 percent of the FY 2020 funds
appertioned to North Dakota under paragraphs (1) and (2) of 23 U.S.C. § 104(b), as well as a
proportional amount of obligation authority distributed to the State in FY 2020 for Federal-aid
highways. The reserved funds have been taken proportionately from the National Highway
Performance Program (NHPP) and the Surface Transportation Block Grant (STBG) program
apportionments. If NDDOT would like to change (or “shift”) the distribution of the amounts
reserved between these programs, it must notify FHWA in writing through the appropriate
Division Administrator no later than October 31, 2019. 23 CFR § 1275.6(b).

The Federal implementing regulations require that the Governor’s Representative for Highway
Safety and the Director of the North Dakota Department of Transportation jointly inform the
NHTSA Regional Administrator and the FHWA Division Administrator in writing how the
reserved funds will be divided (or “split”) for use between alcohol-impaired driving programs
(subject to the requirements of 23 U.S.C. § 402) and Highway Safety Improvement Program
(HSIP) eligible activities (subject to the requirements ot 23 U.S.C. § 148). 23 CFR § 1275.7(a).
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The “split” letter should indicate the percentages, instead of dollar amounts, in which the
penalty funds will be used for the designated activities. FHWA will reserve the funds until the
State provides this letter, which is due no later than November 30, 2019. As soon as practicable
after the agencies receive the “split” letter, FHWA will transfer the funds to the State’s Section
402 apportionment for alcohol-impaired driving programs or release the funds to the State
DOT for HSIP eligible activities. Once these funds have been transferred or released, the State
will not be able to revise its request.

In accordance with the Federal implementing regulations, a State may submit documentation to
the NHTSA Regional Administrator within 30 days after reservation of the funds (i.e., by
October 31, 2019) showing why the State believes it is in compliance with the requirements of
Section 164 for FY 2020. North Dakota may request additional time to submit such
documentation by contacting the Regional Administrator. If the State submits documentation, a
reservation will remain in place on the State’s affected Federal funds while NHTSA considers
this additional information. NHTSA will issue a final determination regarding the State’s
compliance after a review of any documentation provided. If NHTSA affirms the
noncompliance determination, the affected funds will be processed in accordance with the
“shift” and “split” letters submitted by the State as described above.

We all share a commitment to the vital work of improving traffic safety and the safety of our
roadways, and we look forward to our continued partnership in advancing these goals.

Sincerely,

(o docua Snens ‘%C

Jamie Pfister
Associate Administrator for Regional Operations and Program Delivery

Enclosure

cc: Cheryl J. Walker, FHWA Associate Administrator for Safety
Brian R. Bezio, FHWA Chief Financial Officer
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TO: Jamie Pfister
Associate Administrator for Regional Operations and Program Delivery

FROM: Jonathan Morris

Chief Couns
DATE:  (0/4 (/
RE: Legal Determination of Noncompliance of the State of North Dakota with

Section 164 for Fiscal Year 2020

My office has completed a review of the laws of the State of North Dakota for compliance with the Federal
repeat intoxicated driver requirements under 23 U.S.C. § 164 (and implementing regulations at 23 CFR
part 1275) for fiscal year (FY) 2020. Pursuant to the requirements of Section 164, this review was based on
those laws that the State of North Dakota had enacted and was enforcing on October 1, 2019. For the
reasons explained below, we conclude that the State does not comply with Section 164 for FY 2020.

Under Section 164, a State must impose certain minimum penalties for all “repeat intoxicated drivers.” The
Federal implementing regulations define a repeat intoxicated driver as “a person who has been convicted of
driving while intoxicated or driving under the influence of alcohol more than once in any five-year period.”?
The three required minimum penalties are a “mandatory license sanction,” “assessment and treatment,” and

a “mandatory minimum sentence.”3

As explained below, recently enacted legislation from the State—House Bill (HB) 1164 and HB 1256—
introduce new mechanisms by which DUI convictions may be sealed or dismissed within the mandatory
five-year lookback period required by Section 164, with the result that some intoxicated drivers may not be
sentenced as repeat offenders for a second or subsequent offense, and would therefore not be subject to the
enhanced penalties for repeat offenses in North Dakota laws.

HB 1164

HB 1164 provides that if an individual convicted of a misdemeanor intoxicated driving offense is sentenced
to drug court and successfully completes the program, “the court shall dismiss the case and seal the file in
accordance with section 12.1-32-07.2.* In North Dakota, a first, second or third intoxicated driving
conviction within seven years is a misdemeanor.’ HB 1164 also added language providing that upon

123 CFR § 1275.4(a).

21d. § 1275.3(K).

31d.§ 1275.4(a)(1)~(3).

* North Dakota Century Code (“NDCC”) § 39-08-01.5(3).
5Id. § 39-08-01(3).



successful completion of drug court, “a defendant convicted of a felony [DUI] and sentenced to drug court
is deemed to have been convicted of a misdemeanor.”® Fourth and subsequent intoxicated driving offenses
are felonies.” Taken together, these provisions of NDCC § 39-08-01.5 seem to provide that any intoxicated
driver who is sentenced to drug court shall have the case dismissed and the file sealed upon successful
completion of the program.

Sealing or expunging a record of conviction is not inherently a violation of the requirements of Section 164.
The question is whether all individuals convicted of a second or subsequent intoxicated driving offense
within a five-year period are subject to penalties that satisfy the requirements of the Federal statute.® The
ability of some repeat offenders to have their convictions dismissed and sealed upon successful completion
of drug court only causes a compliance problem with Section 164 if, when they are convicted of a
subsequent intoxicated driving offense, they are not manditorily subject to penalties that satisfy Section 164.

This new provision allowing for a case to be dismissed and sealed, NDCC section 39-08-01.5(3), references
another, pre-existing provision of North Dakota’s law that provides for sealing of records in criminal cases
where sentencing has been deferred and the guilty plea has been withdrawn or the guilty verdict set aside.’
It also provides that the records of that case “are subject to examination by the clerk, a judge of the court,
the juvenile commissioner, probation officers, the defendant or defendant’s counsel, and the State’s
attorney.”'% According to the North Dakota Rules of Criminal Procedure, any order deferring the imposition
of sentence in a criminal case “must require that, 61 days after expiration of termination of probation: (a) the
defendant’s guilty plea be withdrawn, or the guilty verdict be set aside” and “(b) the case be dismissed.”'! A
recent series of cases from the North Dakota Supreme Court has read these provisions together to find that a
previous case that has been dismissed—which happens automatically 61 days after successful completion of
probation—cannot be used as the basis for seeking an enhanced charge or sentence.? Essentially, these
provisions ensure that a guilty plea is withdrawn or guilty verdict set aside automatically 61 days after
successful completion of probation, which triggers automatic dismissal and sealing of the record.

The new sealing provision enacted in HB 1164 has not been in place long enough to see whether courts will
interpret a DUI conviction that has been dismissed and sealed pursuant to section 39-08-01.5 to be a prior
conviction for the purposes of enhancing penalties for a subsequent intoxicated driving conviction.
However, the cases cited above are instructive. Like the provisions regarding deferred sentences, newly
created NDCC 39-08-01.5 appears to provide for the case to be dismissed and the records sealed
automatically upon completion of drug court. And because drug court sealing and dismissal is “in
accordance with Section 12.1-32-07.2” (the provision governing sealing and dismissal of deferred

61d. § 39-08-01.5(2).

"1d. § 39-08-01(3).

8 See 23 CFR § 1275.3(k).

®NDCC § 12.1-32-07.2(2).

10 Id

UN.D.R. Crim. P. 32.1.

12 See State v. Johns, 2019 WL 4008834, *4 (N.D. Sup. Ct. Aug. 26, 2019) (“The state cannot use the prior dismissed [case] to
enhance the charge . . . in this case.”); see also State v. Nelson, 932 N.W. 2d 101, 105 (N.D. Sup. Ct. 2019) (finding that a case
“that has resulted in the dismissal of charges may not be used to enhance a sentence . . . ); State v. Overholt, 930 N.W.2d 185
(N.D. Sup. Ct. 2019). :



sentencing cases), it is likely that cases dismissed and sealed pursuant to this new provision will be treated
similarly to those dismissed under the existing deferred sentencing sealing provision. This means that
prosecutors likely will not be able to use a dismissed and sealed intoxicated driving conviction for the
purposes of enhancing the penalty for a subsequent intoxicated driving offense. Thus, it is possible that
some repeat offenders will not receive the enhanced penalties outlined in section 39-08-01(5).

For example, an individual could successfully complete drug court for a first intoxicated driving conviction,
resulting in the conviction being dismissed and sealed pursuant to section 39-08-01.5(3). If that individual is
convicted of a second intoxicated driving offense within five years of the first conviction, it appears they
would be treated as first-time offender rather than a second-time offender because the dismissed and sealed
offense could not be used to enhance the penalties. Under North Dakota law, a first offense for intoxicated
driving carries a license sanction of only 91 days,!® which does not satisfy the minimum license sanction
requirement of Section 164 for a repeat intoxicated driver.!4 Because it appears some offenders will have
convictions dismissed and sealed following successful completion of drug court, and a subsequent offense
within five years may be subject to penalties that do not meet the minimums specified in Section 164, we
conclude that the State of North Dakota does not comply with Section 164.

HB 1256

HB 1256 adds a general provision to allow an individual convicted of a crime to have the record of a
misdemeanor offense sealed if the individual has gone at least three years without being charged with a new
crime.! In this case, “sealing” the record “means to prohibit the disclosure of the existence or contents of
court or prosecution records unless authorized by court order.”'® Although these provisions allow records to
be sealed without reference to the underlying case being dismissed, there are no provisions that appear to
allow a prosecutor to access the records of conviction absent a court order.!’

Under North Dakota law, first, second, and third convictions for intoxicated driving are misdemeanor
offenses.'® Because this provision would allow some intoxicated driving offenses to be sealed during the
Section 164 five-year lookback period, which may prevent these offenses from being used to enhance
penalties on subsequent conviction (as explained above in the example for HB 1164), we conclude that it
also does not comply with Section 164.

General Practice Certification

We recognize that the State has already provided a general practice certification to satisfy the mandatory
minimum sentence requirement for FY 2020, and that a general practice certification has been sufficient to
cure the State’s noncompliance in the past. However, as explained above, HB 1164 and HB 1256 do not

13 See NDCC § 39-06.1-10(8)(a).

14 Section 164 requires a license sanction of at least one year. 23 U.S.C. § 164(a)(5)(A); 23 CFR § 1275.4(a)(1).
¥ NDCC § 12-60.1-02(1)(a).

16 7d. § 12-60.1-01(6).

17 Id

18 1d § 39-08-01(3).



comply with the mandatory license sanction requirement of Section 164.1° While the Federal regulations
allow a state to comply with the mandatory minimum sentence requirement via general practice certification
(see 23 CFR § 1275.5, which provides that “[a] State that otherwise meet the requirements . . . may

comply ... based on the State’s ‘general practice’ for incarceration”), there is no such option for the
mandatory license sanction and assessment and treatment requirements. For this reason, we conclude that
the State does not comply with Section 164 regardless of its general practice certification.

Reservation and Disposition of Funds

For noncompliance with the Section 164 requirements on October 1, 2019, the State is subjectto a
reservation of 2.5 percent of the FY 2020 funds apportioned to it under paragraphs (1) and (2) of 23 U.S.C.
§ 104(b).2® These funds must be used instead for alcohol-impaired driving countermeasures, the
enforcement of laws prohibiting driving while intoxicated by alcohol and related laws, or Highway Safety
Improvement Program (HSIP) activities eligible under 23 U.S.C. § 148.2!

In accordance with the agencies’ regulation,?? within 30 days from the date the funds were reserved, North
Dakota may submit documentation to the NHTSA Regional Administrator showing why the State believes
it is in compliance with the requirements of Section 164 for FY 2020. If the State submits documentation, a
reservation will remain in place on the State’s affected Federal funds while NHTSA considers this
additional information.

1923 CFR §1275.4(a)(1).
2 14 § 1275.6(a).
2 4. § 1275.7(a).
2 g § 1275.8(b).



2021 HOUSE STANDING COMMITTEE MINUTES

Judiciary
Room JW327B, State Capitol

HB 1355 PM
2/8/2021

Relating to sealing a criminal record.

Chairman Klemin called the hearing to order at 4:40PM.

Present: Representatives Klemin, Karls, Becker, Buffalo, Christensen, Cory, K Hanson,
Jones, Magrum, Paulson, Paur, Roers Jones, Satrom, and Vetter.

Discussion Topic: Committee work.

Representative Roers Jones motion to Do Pass. Representative Satrom seconded.

Roll Call Vote
Representatives Vote

Chairman Klemin Y
Vice Chairman Karls Y
Rep Becker Y
Rep. Christensen Y
Rep. Cory Y
Rep T. Jones Y
Rep Magrum Y
Rep Paulson Y
Rep Paur Y
Rep Roers Jones Y
Rep B. Satrom Y
Rep Vetter Y
Rep Buffalo Y
Rep K. Hanson Y

The motion passed 14-0-0
Representative Cory is the Carrier.
Chairman Klemin closed meeting at 4:43

DeLores D. Shimek by Marge Conley
Committee Clerk



Com Standing Committee Report Module ID: h_stcomrep_02_085
February 9, 2021 7:05AM Carrier: Cory

REPORT OF STANDING COMMITTEE
HB 1355: Judiciary Committee (Rep. Klemin, Chairman) recommends DO PASS (14
YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). HB 1355 was placed on the
Eleventh order on the calendar.

(1) DESK (3) COMMITTEE Page 1 h_stcomrep_02_085
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2021 SENATE STANDING COMMITTEE MINUTES

Judiciary Committee
Peace Garden Room, State Capitol

HB 1355
3/9/2021

Relating to sealing a criminal record

Hearing called to order, all senators are present: Myrdal, Luick, Dwyer, Bakke, Heitkamp,
Fors, and Senator Larson. [9:33]

Discussion Topics:
e Application of DUI forgiveness/dismissal of charge

Senator Meier introduced the bill #8252 [9:33]

Senator Bakke [9:36] moved to DO PASS HB 1355
Senator Myrdal [9:36] seconded the motion

Senators \'J
Senator Diane Larson
Senator Michael Dwyer
Senator JoNell A. Bakke
Senator Robert O. Fors
Senator Jason G. Heitkamp
Senator Larry Luick
Senator Janne Myrdal

(1]

<< =<=<=<=<<|9

The motion passes 7-0-0
Senator Bakke [9:36] will carry

Hearing adjourned [9:37]

Sheila Froehlich, Committee Clerk



Com Standing Committee Report Module ID: s_stcomrep_40_010
March 12, 2021 2:29PM Carrier: Bakke

REPORT OF STANDING COMMITTEE
HB 1355: Judiciary Committee (Sen. Larson, Chairman) recommends DO PASS (7
YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). HB 1355 was placed on the
Fourteenth order on the calendar.

(1) DESK (3) COMMITTEE Page 1 s_stcomrep_40_010



#8252

HB1355

Good Morning madame Chairwomen and members of the Senate Judiciary Committee. For the record
my name is Rep. Lisa Meier from District 32.

House bill 1355 relates to legislation that was passed last session relating to a first dui offense to be
dismissed if there are no other criminal convictions for seven years. The bill last session, by mistake only,
mentioned the state law and failed to include municipal ordinances. This bill corrects that error.

Thank you!



	House Judiciary
	HB 1355 020121 AM Meeting
	HB 1355 020121 AM Minutes
	HJUD-1355-20210201-4468-F-MEIER_LISA
	HJUD-1355-20210201-4323-N-MONGEON_KARIN
	HJUD-1355-20210201-4321-N-REHBORG_ROBIN_R
	HJUD-1355-20210201-4476-N-REHBORG_ROBIN

	HB 1355 020821 PM Meeting
	HB 1355 020821 PM Minutes
	HB 1355 Std. Comm. Report


	Senate Judiciary
	HB 1355 030921 Meeting
	HB 1355 03-09-21 Minutes
	p_s_stcomrep_40_010
	SJUD-1355-20210309-8252-F-MEIER_REP.





