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Relating to guardian consent to involuntary treatment with prescribed medication.  
 
Chairman Klemin called the hearing to order at 9:50AM. 
 
Present: Representatives Klemin, Karls, Becker, Buffalo, Christensen, Cory, K Hanson, 
Jones, Magrum, Paulson, Paur, Roers Jones, Satrom, and Vetter.  
 
Discussion Topics: 

• Court ordered medication 
• Guardian treatment  
• Refusal and consequences 

 
Gregory la Rounge: Attorney at law for Respondents in Bismarck:  Introduced the bill: 
Testimony #628   9:51 

 
Rep. Kathy Skroch,: Testimony # 705  10:07 
 
Rosalie Etherington, Chief Clinics Officer, Dept. of Human Services:  Testimony #663 
 
Margo Haut, Director of Guardian Angles, Inc: Testimony #683 10:20 
 
Cynthia Felland: District Court Judge: Will work on amendments.  10:22 
 
Chairman Klemin closed hearing at 10:25. 
 
DeLores D. Shimek 
Committee Clerk 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



HOUSE BILL NO. 1117

January 13, 2021

9:30 a.m.

Mr. Chairman and members of the House Judiciary Committee:

My name is Gregory Ian Runge.  I am an attorney here in the

Bismarck/Mandan area. I have been practicing law for little more than

thirty years and have been practicing mental health under Section 25-

03.1 of the North Dakota Century Code for that same amount of time, as

well.

During this period of time I have represented, on average fifteen to

twenty-five individuals a month on involuntary commitments.  

I come here to speak in favor of House Bill No. 1034.  As you can

see, most of Bill No. 1117 pertains to changes in terminology, deleting

portions of the commitment statute that were erroneous added and

deleting moot portions of the commitment statute.

First, some of the changes pertain to exchanging the word

“Applicant” to the word “petitioner.”

Second, regarding page 3, lines16-17.  There have been, on
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occasion, times when a respondent refuses to appear in court and at

one time, the sheriff’s department forced a respondent to appear in court

restrained to a wheelchair.  Now, the sheriff’s department will not force

a respondent to appear, leaving the respondent in the hospital.  This

leaves respondents’ counsel and the court in a dilemma, since the

respondent did not waive his/her hearing, either orally or in writing as the

statute requires.  So, the proposed change is to allow the respondent’s

counsel to proceed to represent the respondent even though the

respondent chooses not to be present.

Third, regarding Section 7, lines 15-17 on page 5, the presenting

language is confusing.  For example, the original phraseology states,

“An initial order may not exceed ninety days.”  This can be confusing

because an initial order usually follows a preliminary hearing which

cannot be longer than fourteen.  So, this change clarifies the language.

In the same section lines 25-31 goes back to the early 1990's when

the whole commitment statute was amended.  The old language sought

to allow certain commitment orders to expire on their own after a certain

amount of time.  As you can see, this section is now moot.
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Finally, in Section 9, lines 18-21 allows a respondent to appeal

their case after certain types of hearing have been held.  So, this

amendment allows a respondent to appeal a modification order.

Gregory Ian Runge
Attorney at Law
Attorney for the Respondents
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TESTIMONY IN OPPOSITION TO HB 1117 

House Judiciary Committee 

Representative Kathy Skroch 

67TH LEGISLATIVE SESSION 

 Chairman Klemin and members of the House Judiciary Committee,  

For the record, my name is Representative Kathy Skroch from District 26. I rise in opposition 
to HB 1117 because it repeals section 25-03.1-18.2 from Chapter 25-03.1 of NDCC. 

Section 25-03.1-18.2 recognizes a Guardian consent to involuntary treatment with 
prescribed medication. House Bill 1365 was introduced during the 65th Legislative Session 
to bring clarity within Chapter 25-03.1 of NDCC. It resolved an issue which caused delays in 
treatment of patients suffering from mental illness.  I sponsored HB 1365 to correct this 
problem. It was supported by parents, constituents, legislators and many professionals. 
Concerns about how persons suffering from mental illness are treated have been raised for 
decades by doctors, human service agents, lawyers, peace officers, nurses, judges, states 
attorneys and family members.  I have worked to resolve these concerns expressed by 
professionals and family members whom I have met while seeking help for my own son. 

My husband and I have been guardians of our adult son since 2003. For the sake of his 
privacy, I will only refer to him as (Bill) in this testimony. His story helps explains why 
guardian authority to force medication is needed in code.    

(Bill) first began to exhibit hints of his later diagnosed mental illness at the age of 18. This is 
the typical age for the onset of Schizophrenia. The disease is also more common in males. We 
did not realize at the time, but he was self-medicating in an attempt to resolve headaches 
and strange thoughts. He experienced his first full blown psychotic episode at the age of 19.  
The delusion he experienced occurred in real time and space, yet he was living a nightmare so 
horrific that he found no other escape than suicide. His attempt failed. We received the 
phone call at 1:30am in the morning from an emergency room doctor who explained that a 
young man came in with 6" cuts down both wrists. He wondered if we were his parents.  

 Over the next several months and years, there were many visits to doctors who prescribed 
medications to treat his symptoms. He would improve then stop taking the medications 
thinking he was "cured”. Each time the medication was interrupted the disease would strike 
back with vengeance; each time worse than the last. However, (Bill) insisted he did not have 
a disease and would refuse medications not realizing how much he was harming himself. We 
watched in anguish as he continued this downward spiral.  Finally, in 2003 we petitioned for 
guardianship and were assigned full court ordered guardianship authority over much of our 
son's decision making. Especially critical, we were granted authority over medical decisions 
particularly important during his worst relapses. (Bill’s) history of repeated psych-breaks and 
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refusal to accept medication had proven involuntary treatment at times was necessary.  Yet 
as court appointed co-guardians with full court ordered authority for medical decisions, we 
were not allowed to approve the doctors requests for involuntary treatment due to confusion 
in century code. 

HB 1365 fixed this problem with section 25-03.1-18.2 and is why I fought so hard for the 
passage of the bill. Guardians working with North Dakota medical professionals are now able 
to use this defined authority to involuntarily treat, when in their informed judgment, 
supported by medical history, it is in the best interest of the patient.  

So much damage occurred to our son because of delays in treatment. Those delays cost 
hundreds of thousands of dollars to cover services provided by the courts, medical providers, 
law enforcement, and SSDI which could have been avoided. People with mental illness, can 
live normal lives, have jobs, raise families and be healthy if they stay on their medications. 
Since this authority was granted, we were able to work with medical professionals enabling 
the successful treatment and recovery plan for our son.  

Here is the good news. Current law brings faster lasting recovery. Because of this law, (Bill) 
has turned a corner after achieving his longest lasting stability since the onset of his illness. 
This result is from a long-term treatment plan which included guardian oversight and at times 
authorization of involuntary treatment. He lives independently in a house he owns, is 
gainfully employed, no longer needing SSDI. He has been recognized as the most productive 
employee at the manufacturing facility where he works. 

Section 25-03.1-18.2 is good law. HB 1117 will repeal section 25-03.1-18.2. For this reason, I 
ask you to oppose HB 1117. I will be voting against it.                                                                                                                                                                                                                                                                                                                                     
Thank you for giving me the opportunity to speak today. I will accept questions. 

Representative Kathy Skroch 

District 26 

Lidgerwood, ND 

 

 

 



 

 

Testimony 

House Bill No. 1117 - Department of Human Services 

House Judiciary Committee 

Representative Lawrence Klemin, Chairman 

January 13, 2021 
 

Chairman Klemin, and members of the House Judiciary Committee, I am Rosalie 

Etherington, Chief Clinics Officer for the Human Service Centers of the Department 

of Human Services (Department).  I am here on behalf of the Department in 

opposition of House Bill 1117.   

 

The proposed repeal of section 25-03.1-18.2 of the North Dakota Century Code, 

Section 11 of this Bill, would eliminate a guardian authority to consent for psychiatric 

medications.  This would be a devastating blow to rapid, effective psychiatric 

emergency care.   

 

An unfortunate consequence of severe mental illness is the inability to recognize the 

illness exists, that symptoms are present, and that treatment is necessary.  This leads 

to refusing prescribed medications and, over time, a worsening of symptoms and 

weakened response to medications.  Over time the illness stops responding to 

medications altogether.   

 

Guardians are best equipped to make treatment decisions for their wards.  The 

current authority allows them to quickly do so, offering the best possible chance for 

rapid response to medications and reducing symptoms, reducing hospital stays, and 

reducing the negative effects of illness over time.   

 

This concludes my testimony, and I am happy to answer any questions.  Thank you.    
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         House Judiciary |Representative Lawrence Klemin – Chairman
        Testimony per House Bill 1117 | January 13, 2021 

Chairman Klemin and Members of the House Judiciary, my name is Margo Haut. 
I am here today to testify in opposition to House Bill 1117. 

Introduction 
I am Founder & Director of “Guardian Angels, Inc”, a nonprofit founded in 2014 and 
located in Jamestown, ND.  Our slogan is “Putting People First” with the vision of 
providing services, being available 24/7 and giving a voice to those who cannot advocate for 
themselves. 

  I am a National Certified Guardian & certified per the ND Guardianship Training. 
  I am President & Member of GAND - Guardianship Association of ND   
  and the ND State Affiliate & Member of the National Guardianship Association.   
  I also am a Licensed Social Worker in ND with extensive experience via mental     
 illness and/or treatment regimes.  

Role as Guardian per Consent to Involuntary Treatment via Prescribed Medication 

On behalf of Guardian Angels, Inc., it a privilege to serve as Guardian for our Protected 

Persons. 

As Guardian, the most challenging times consists of a Protected Person exhibiting out of 

control behaviors being a danger to self and/or other persons.   

As Guardian, I have an obligation to my Protected Persons to keep them and those around 

them, safe from harm. 

As Guardian, one option to keep our Protected Person safe consists of being admitted to the 

North Dakota State Hospital.  Staff of the NDSH provide communication and/or treatment 

options on a regular basis to assist in meeting our Protected Persons overall psychiatric 

and/or medical needs.   

As Guardian, my experience of potential consent for involuntary treatment via a prescribed 

medication being sought for a Protected Person at the NDSH does not occur on a regular or 

frequent basis.  The request of potential authorization consists of extensive review and/or 

discussion of treatment options with the Protected Person’s Medical Team of the NDSH 

including the potential considered medication’s side effects and timeframe of the involuntary 

treatment via the med prior to providing consent. 

As noted, Guardian Angels, Inc. launched in 2014.  During our initial years, the experience 

our Protected Persons journeyed when deemed in potential need of involuntary treatment 
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via a prescribed medication consisted of lengthy timeframes sometimes days prior to the 

granting of authority for the administration of the medication.  This resulted in our 

Protected Person living in anguish, at times, challenging safety for themselves and/or others 

providing care and supervision. 

 

As Guardian, this Authority to provide consent for involuntary treatment via prescribed 

medications is taken very serious.  Progress is monitored per continued communication with 

the Protected Person’s Medical Team of the NDSH.  It should be noted that our Protected 

Persons have experienced the discontinuation of the involuntary treatment via prescribed 

medication with successful transitions to less restrictive environments.  

 
   

            Chairman Klemin and Members of the House Judiciary, thank you for your time. 

I respectfully ask the House Judiciary to oppose House Bill 1117 as it would deter the 

opportunity for a Guardian to assist the Protected Person in their time of need. 

 



2021 HOUSE STANDING COMMITTEE MINUTES 

Judiciary Committee 
Room JW327B, State Capitol 

 HB 1117 
1/18/2021 

  
Relating to guardian consent to involuntary treatment with prescribed medication.  

     Chairman Klemin called the hearing to order at 3:53 PM. 
 
Present: Representatives Klemin, Karls, Buffalo, Christensen, Cory, K. Hanson, T.                 
Jones, Magrum, Paulson, Paur, Roers Jones, Satrom, and Vetter. Rep. Becker absent. 
 
Discussion Topics: 

• Committee work 
 
Rep. Paur motion to amend 21.0449.01001 
 
Rep. K. Hanson seconded 
 
Voice vote carried. 
 
Rep. Karls motion Do Pass As Amended  
 
Rep. T. Jones second 
 
Roll Call Vote: 

 Representatives Vote 
Representative Lawrence R. Klemin Y 
Representative Karen Karls Y 
Representative Rick Becker A 
Representative Ruth Buffalo Y 
Representative Cole Christensen Y 
Representative Claire Cory Y 
Representative Karla Rose Hanson Y 
Representative Terry B. Jones Y 
Representative Jeffery J. Magrum Y 
Representative Bob Paulson Y 
Representative Gary Paur Y 
Representative Shannon Roers Jones Y 
Representative Bernie Satrom N 
Representative Steve Vetter y 

 
12-1-1   Carrier :  Rep. Roers Jones 
 
Chairman Klemin closed at 4:04. 

     
 Delores Shimek Committee Clerk by Anna Fiest 



21.0449.01001 
Title.02000 

Adopted by the Judiciary Committee 

January 18, 2021 

PROPOSED AMENDMENTS TO HOUSE BILL NO. 1117 

Page 1, line 2, after the third comma insert "and" 

Page 1, line 3, remove", and subsection 7 of section 30.1-28-04" 

Page 1, line 4, remove"; and to repeal section 25-03.1-18.2 of the" 

Page 1, remove line 5 

Page 1, line 6, remove "prescribed medication" 

Page 7, remove lines 3 through 11 

Renumber accordingly 

Page No. 1 21 .0449.01001 



Com Standing Committee Report Module ID: h_stcomrep_02_046
January 19, 2021 1:12PM  Carrier: Roers Jones 

Insert LC: 21.0449.01001 Title: 02000

REPORT OF STANDING COMMITTEE
HB 1117: Judiciary Committee (Rep. Klemin, Chairman) recommends  AMENDMENTS 

AS FOLLOWS and when so amended, recommends DO PASS (12 YEAS, 1 NAY, 1 
ABSENT AND NOT VOTING).  HB  1117  was  placed  on  the  Sixth  order  on  the 
calendar. 

Page 1, line 2, after the third comma insert "and"

Page 1, line 3, remove ", and subsection 7 of section 30.1-28-04"

Page 1, line 4, remove "; and to repeal section 25-03.1-18.2 of the"

Page 1, remove line 5

Page 1, line 6, remove "prescribed medication"

Page 7, remove lines 3 through 11

Renumber accordingly

(1) DESK (3) COMMITTEE Page 1 h_stcomrep_02_046



2021 SENATE JUDICIARY 

HB 1117



2021 SENATE STANDING COMMITTEE MINUTES 

Judiciary Committee 
Peace Garden Room, State Capitol 

HB 1117 
3/17/2021 

Relating to commitment procedures. 

Hearing called to order, [2:37] all senators are present: Myrdal, Luick, Dwyer, Bakke, 
Heitkamp, Fors, and Larson. 

Discussion Topics: 
• Disclosure of IIHI, Individual identifiable health information
• Involuntary treatment of patients

Representative Klemin [10:58] introduced HB 1117, #9514 
Gregory Runge [11:01] Attorney testified in favor, #9832 
Cynthia M Feland [11:14] District Judge Guardianship Workgroup of South Central Judicial 
District testified in favor, #9649 

Hearing adjourned [11:50] 

Jamal Omar, Committee Clerk 



TESTIMONY OF REP. LAWRENCE R. KLEMIN 
HOUSE BILL NO. 1117 

SENATE JUDICIARY COMMITTEE 
MARCH 17, 2021 

 
Members of the Senate Judiciary Committee.  I am Lawrence R. Klemin, 
Representative from District 47 in Bismarck.  I am here to testify in support of HB 1117 
and to introduce the bill to you. 
 
During the 2019-2020 interim between the Sessions, the interim Judiciary Committee 
was assigned the responsibility to study the civil commitment law in Chapter 25-03.1 of 
the North Dakota Century Code, and in particular, to determine whether steps could be 
taken to prevent and to decrease the incidence of violence committed by persons who 
are mentally ill.  As a result of that study, HB 1034 was introduced relating to procedural 
aspects of preliminary treatment and involuntary treatment hearings.  HB 1034 has now 
passed both the House and the Senate and is awaiting House concurrence with a minor 
amendment made in the Senate. 
 
After the interim Judiciary Committee had adjourned sine die, I was contacted by 
Bismarck attorney Greg Runge concerning some additional amendments to Chapter 25-
03.1.  Mr. Runge specializes in representing respondents in civil commitment 
proceedings and had testified before the interim Judiciary Committee during the interim 
study.  It was too late to go back to the interim Judiciary Committee because it had 
adjourned, so I agreed to sponsor a bill proposing additional changes to the civil 
commitment law.  Those changes are now contained in HB 1117 and are mainly 
clarification and clean up revisions to the civil commitment law. 
 
Mr. Runge is here to testify on HB 1117 and will go through the bill to explain it to the 
committee.  Consequently, if you have questions about HB 1117, Mr. Runge  will be 
able to answer them. 
 
Thank you. 
 
Rep. Lawrence R. Klemin 
Chairman, House Judiciary Committee 
District 47, Bismarck 
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#9832

HOUSE BILL NO. 1117 

March 17, 2021 
11 :00 a.m. 

Madam Chairwoman and members of the Senate Judiciary 

Committee: 

My name is Gregory Ian Runge. I am an attorney here in the 

Bismarck/Mandan area. I have been practicing law for about thirty­

two years and have been practicing mental health law under 

Section 25-03.1 of the North Dakota Century Code for that same 

amount of time, as well. As a matter of fact my very first case as 

a licensed attorney was a mental health case. 

During this period of time I have represented, on average, 

fifteen to twenty-five individuals a month on involuntary 

commitments. 

I have come here today to speak in favor of House Bill No. 

1117. As you can see, most of Bill No. 1117 pertains to changes 

in terminology and deleting portions of the commitment statute that 

were added in the 1990's, but are now moot. 
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First, some of the changes pertain to exchanging the word 

"Applicant" to the word "petitioner." 

Second, regarding page 3, lines14-15. There have been, on 

occasion, times when a respondent refuses to appear in court and 

in one case, pre-covid, the sheriff's department forced a 

respondent to appear in court restrained in a wheelchair, both 

arms handcuffed to each of the arm rests and both legs shackled 

to the foot rests . 

Now, the sheriff's department will no longer force a 

respondent to appear, leaving the respondent in the hospital. And 

lately, in ZOOM hearings (covid), a respondent who refuses to 

appear will just get up and walk out of the ZOOM-room where the 

respondent is to appear by computer screen. In these cases, I 

have to make an argument to the court, that by the respondent's 

actions of leaving the hearing there is an implication that the 

respondent waived the right to be present at the hearing and then 

continue on with the hearing. 

The section 25-03.1-15 of the North Dakota Century Code 
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currently reads, "The respondent must be present at all hearings 

unless the respondent waives the right to be present either orally 

or in writing ." This leaves respondents' counsel and the court in a 

dilemma since the respondent did not waive his/her hearing, either 

orally or in writing as the statute requires. This could create a delay 

in court proceedings because the statute requires the respondent 

to be present at the hearing. 

As it turns out, I have been having to argue to the courts and 

the courts have agreed with me that by refusing to attend a 

hearing, the respondent implies that he or she is waiving his/her 

right to be present at the hearing and we hold the hearing without 

the respondent being present. 

So, the proposed change is to allow the respondent's counsel 

to proceed to represent the respondent even though the 

respondent chooses not to be present and not have to worry about 

having to make implications to the court. 

Third, regarding Section 7, lines 15-17 on page 5, the 

presenting language is confusing . For example, the original 
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phraseology states, "An initial order may not exceed ninety days." 

This can be confusing because an initial order usually follows a 

preliminary hearing which cannot be longer than fourteen days. 

So, this change is to clarify the language. 

In the same section lines 25-31 goes back to the early 1990's 

when the whole commitment statute was amended. The old 

language sought to allow certain commitment orders to expire on 

their own after a certain amount of time. As you can see, this 

section is now moot. 

Finally, in Section 9, lines 18-21 allows a respondent to 

appeal their case to the Supreme Court of North Dakota after 

certain types of hearings have been held. So, this amendment 

allows a respondent to appeal a modification order, an alternative 

treatment order or a less restrictive treatment order which are all 

final orders of the court. 

I would be happy to answer any questions you may have. 

Gregory Ian Runge 
Attorney at Law 
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House Bill 1117 
Senate Judiciary Committee 

Testimony Presented by Cynthia M. Feland 
District Court Judge 

Chair, Guardianship Workgroup 
March 17, 2021 

Chair Larson, members of the Senate Judiciary Committee, my name is Cynthia Feland, 

District Court Judge in the South Central Judicial District and Chair of the Guardianship 

Workgroup. The Guardianship Workgroup is a multi-disciplinary group of professionals with 

extensive and varied experience in the area of guardianships created by former Chief Justice 

VandeWalle in 2013 and assigned the task of evaluating guardianship and conservator statutes 

and procedures in light of the National Probate Standards. During the last three legislative 

sessions, the Guardianship Workgroup has identified and recommended a number of statutory 

amendments to improve and strengthen procedures in cases involving guardianship for 

incapacitated adults, minors and in conservatorship cases. The Workgroup has also appeared 

and offered insight on other proposed legislation affecting guardianships in North Dakota. 

Prior to the amendments by the House Judiciary Committee, HB 1117 contained 

provisions to remove Subsection 7 ofN.D.C.C. §30.1-28-04 which allows guardians with full 

medical decision making authority to authorize involuntary treatment of their wards with 

prescribed medication. Subsection 7 was adopted during the 2017 legislative session following 

the introduction of two bills, HB 1365 and SB 2291, both which sought to amend N.D.C.C. 

§30.1-28-04 to include a provision permitting guardians to authorize the involuntary treatment of 

a ward with prescribed medication often referred to as treatment with "forced meds". 

Members of the Guardianship Workgroup appeared at the 2017 committee hearings for 

both bills and expressed concerns with the overbroad authority granted to guardians and the lack 



Testimony Presented by Cynthia M. Feland 
District Court Judge 
February 14, 2017 

Page 2 of6 

of oversight if either bill was adopted without requiring a judicial hearing or specific findings 

related to the administration of forced medication for a ward. In an effort to address the concerns 

raised by the supporters ofHB 1365 and SB 2291 in 2017, the Guardianship Workgroup in 

cooperation with the Department of Human Services met and drafted proposed amendments 

which set forth an expedited hearing procedure for guardians seeking to administer forced 

medication that otherwise followed the procedure within the civil commitment statutes (NDCC 

§§ 25-03.1-18.1 -24). Although the amendments were presented to the conference committee in 

2017, HB 1365 was ultimately adopted without the amendments to subsection 7 of §30.1-28-04 

recommended by the Guardianship W orkgroup. 

Prior to the action taken by the House Judiciary to remove the amendments to subsection 

7 of §30.1-28-04 in HB 1117, the Workgroup sought leave to submit amendments that would 

address the concerns raised prior to the adoption of subsection 7 in 2017. Chair K.lemin 

graciously held HB 1117 to allow submission of the Workgroup's proposed amendments, but 

after review indicated that due to the extensive nature of the amendments, the amendments 

would be better addressed during the hearing on the bill in the Senate. Thus, the Guardianship 

Workgroup is requesting that the proposed amendments related to involuntary treatment with 

prescribed medication be made to HB 1117. 

The amendments proposed address the same three main areas of concern previously 

expressed by the Guardianship Workgroup. First, there are a wide variety of medications 

available to treat mental illness. Each of those potential medications have varying side effects. 

In all non-guardianship mental health cases, a court order must be obtained before an individual 

may be involuntarily treated with prescribed medication. In determining whether to authorize 

the involuntary treatment with prescribed medication, the Court is required to consider a number 



Testimony Presented by Cynthia M. Feland 
District Court Judge 
February 14, 2017 

Page 3 of6 

of factors and to make specific findings which include a determination that the benefits of the 

treatment outweigh the known risks. Under the current provision of subsection 7, there are no 

requirements or specific findings that must be made by a guardian before authorizing involuntary 

treatment. While the current provision ofN.D.C.C. §30.1-28-12(6) do require a recommendation 

from the ward's treating physician, PA, psychiatrist or advanced practice registered nurse prior 

to consenting to involuntary treatment, the procedure does not involve the same level of scrutiny 

that is afforded other mental health patients. 

Second, the legal effect of a guardianship is to remove a ward's freedom of choice and 

place that responsibility with another, the guardian. This legislative body has recognized the 

gravity of that responsibility by requiring judicial oversight of certain decisions made by the 

guardian on behalf of the ward. For example, under NDCC §30.1-28-12, a guardian may not 

consent to psychosurgery, abortion, sterilization, or experimental treatment without court 

approval. Under NDCC §30.1-28-04(3), a ward may not be deprived of the right to vote, to 

marry or divorce, to have a driver's license or to possess a firearm without specific findings by 

the court. Finally, in a civil commitment, a party seeking to involuntarily treat a patient with 

prescribed medication in a non-emergency situation must obtain a court order, even though the 

individual may have already been civilly committed and deemed incapable of making 

responsible decisions about his or her care (N.D.C.C. § 25-03.1-18.1). The broad grant of 

authority to the guardian to consent to involuntary treatment of a ward with prescribed 

medication without court approval does not align with these laws. 

The third and biggest concern of the Workgroup with the current provisions of subsection 

7 is the potential for abuse. Although guardians are required to act with the best interests of their 

wards in mind, the members of the Workgroup discussed a number of situations where guardians 
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have not been given complete information before being asked to provide authorization for 

involuntary treatment with prescribed medication. Further, members of the workgroup have 

witnessed and shared a multitude of situations where guardians have abused their decision 

making authority when making decisions far less serious than authorized involuntary treatment 

with prescribed medication. By requiring court approval, an extra layer of protection is provided 

to ensure that the ward's personal freedom is recognized, the ward's best interests are being 

served, and that the potential for even unintentional abuse or misuse of decision making 

authority is minimized. 

For these reasons, we ask this committee to consider amending HB 1117 to require court 

approval of involuntary treatment with prescribed medication for wards through an expedited 

hearing process for existing guardianships or specific findings by the court in the initial petition 

process. 

Page 3, after line 19; includes within Section 5 -Amendment, an amendment to N.D.C.C. § 25-

03.1-18.2 replacing the current authority ofa guardian to authorize the use of involuntary 

treatment with prescribed medication for a period ofup to 90 days before court intervention with 

the requirement that the guardian would need to obtain court approval at an expedited hearing 

under the provision of 30.1-28-16 through 30.1-28-19 before authorizing the involuntary 

treatment of the ward with prescribed medication. 

Page 7, after line 2, replace the remainder of the bill with: 

Section 11. Amendment. Amends subsection 2 ofN.D.C.C. § 30.1-28-03 to add subdivision (p) 

allowing the petitioner to request as part of the original petition for guardianship the authority to 

authorize involuntary treatment with prescribed medication. 
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The amendment addresses those situations where a ward has a history of noncompliance in 

taking prescribed medication that has previously been determined to be necessary for the ward's 

health. 

Section 12. Amends N.D.C.C. § 30.1-28-04 to remove subsection (7) which gives guardians 

with full medical decision making authority the ability to authorize involuntary treatment of the 

ward with prescribed medication with prior court authorization. 

Section 13. Amends N.D.C.C. § 30.1-28-12 outlining the general powers and duties ofa 

guardian to remove subsection ( 6) which outlines the parameters under which the guardian is to 

authorize involuntary treatment of the ward with prescribed medication. 

Section 14. Amends N.D.C.C. § 30.1-28-14 to correct the subsection reference created by these 

amendments. 

Section 15. Creates N.D.C.C. § 30.1-28-16 establishing the procedure and contents of the petition 

to request the authority to authorize involuntary treatment of a ward with prescribed medication at 

the initial guardianship hearing or after guardianship has been established. The proposed 

amendments are consistent with the provision of Chapter 25.1-03.1-18.1. 

Section 16. Creates N.D.C.C. § 30.1-28-17 establishing the procedure for an expedited hearing on 

a petition for authority to authorize involuntary treatment of a ward with prescribed medication. 

Unlike the requirements under Chapter 25.1-03.1-18.1, the hearing must be held within 3 days. 

Section 17. Creates N.D.C.C. § 30.1-28-18 establishing the length of time during which a 

guardian may authorize involuntary treatment of a ward with prescribed medication. Mirroring the 
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provisions of Chapter 25.1-03.1-18.1(3), the grant of authority expires after 90 days. However, the 

proposed amendments differ from Chapter 25.1-03.1-18.1(3) in that Courts have the ability to 

provide the guardian with continuing authority if warranted. 

Section 18. Creates N.D.C.C. § 30.1-28-19 clarifying that the provisions of Chapter 30.1-28 do 

not prohibit a hospital or treatment facility from rendering medical care if the care is 

immediately necessary and delay would endanger the ward's life or have an adverse effect on the 

ward's health. 

Respectfully Submitted: 

'--lc:~mia M. Feland 
istrict Judge 

Guardianship Workgroup Members: Judge Cynthia M. Feland, Chair; Judge Pamela Nesvig, 

South Central Judicial District; Judge Stacey Louser, North Central Judicial District; Jon Alm, 

N.D. Department of Human Services; Mikayla Jablonski Jahner, North Dakota Legal Services; 

Rachel Thomason, attorney, Bismarck, Tracey Laaveg, attorney, Park River; Lauren Bosch, 

Guardian Ad Litem; Aaron Birst, North Dakota Association of Counties; Donna Byzewski, 

Catholic Charities; Michelle Gayette, N.D. Department of Human Services; David Boeck, 

Protection and Advocacy; Chris Carlson, attorney, Bismarck; Brittany Fode, N.D. Department 

of Human Services; Sally Holewa, State Court Administrator; Donna Wunderlich, Trial Court 

Administrator, Unit 3; Karen Kringlie, Juvenile Court Director, Unit 2; Catherine Palsgraff, 

Citizen Access Coordinator; Cathy Ferderer, Family Law Mediation Program Administrator; 

Rose Nichols, Guardian Monitoring Program; Norma O'Halloran, Grand Forks County Clerk 

of Court's Office; Rebecca Nelson, Ramsey County Clerk of Court; Audrey Urich, Guardian 

and Protective Services; and Margo Haut, Guardian Angels Inc. 



PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 111 7 

Page 1, line 1, after "Act",insert "to create and enact sections 30.1-28- 16, 30.1-28-17, 30.1-28-

18, and 30, 1-28-19 of the North Dakota Century Code, relating to involuntary treatment 

of a ward with prescribed medication; and" 

Page I, line 2, after "25-03.1-15" insert", 25-03.1-18.2" 

Page I, line 3, after "25-03.1-29" insert "subsection 2 of section 30, 1-28-03, sections 30, 1-28-04, 

30.1-28-12, and 30.1-28-14" 

Page 3, after line 17, insert: 

"SECTION 5. AMENDMENT. Section 25-03.1-18.2 of the North Dakota Century Code 

is amended and reenacted as follows: 

25-03.1-18.2. Guardian consent to involuntary treatment with prescribed 

medication. 

Notwithstanding sections 25-03.1-16, 25-03.1-18.1, and 25-03.1-24, if a patient refuses 

treatment with prescribed medication, a treating physician assistant, psychiatrist, or advanced 

practice registered nurse may treat the patient with prescribed medication upon consent of the 

patient's guardian pursuant to sueseetien 6 ef section 30.1 28 12 30.1-28-16 through 30.1-28-

.12.-
I. 

2. 

The guaFdiaH's eonsent fer involl::lntary treat:ment 1Nifh preseri0e8 Rte8ieation may 

not Be in effeet for ftlere than ainety Elays without reeeiYing another 

Feeemmenaatien and EleteFminatien jlllfsuant te sueseetien 6 ef seetien 30.1 28 

.J-2., 

The jlatient has the fight te ee Hee efthe effeet efmeElieatien at the flFeliminaFy 

ef trnatment heaFing B)' Eliseentinuanee ef meaieatien ne latef thaR twenty feuf 

heuFs eefefe the heaFing unless, in the Sjlinien ef the jlf@seFiBef, the need fef the 

meaieatien still eidsts Sf EliseeRtinuatieR v,<eulEI hamjlef the jlatieRt's jlfejlaFatien 

fef aRa jlartieijlatieR in the jlfeeeeaiRgs." 

Page 6, after line 29, insert: 

"SECTION 11. AMENDMENT. Subsection 2 of section 30.1-28-03 of the North 

Dakota Century Code is amended and reenacted as follows: 

2. The petition for appointment of a guardian must state: 

a. The name, address, and corporate or agency status of the petitioner, and its 

connection with or relationship to the proposed ward; 

b. The name, age, and address of the proposed ward; 

c. The name and address of any person or institution having care or custody 

over the proposed ward; 



d. The names and addresses of the spouse, parents, and adult children or, if 

none, any adult siblings and any adult with whom the proposed ward 

resides in a private residence, or, if none, the nearest adult relative; 

e. A brief description of and the approximate value of the real and personal 

property and income of the proposed ward, so far as they are known to the 

petitioner; 

f. The extent of guardianship authority sought, including full authority, 

limited authority, or no authority in each area of residential, educational, 

medical, legal, vocational, and financial decisionmaking unless the 

petitioner is undecided on the extent of authority in any area, in which 

case the petition must state the specific areas in which the authority is 

sought; 

g. The occupation and qualifications of the proposed guardian; 

h. The name and address of the attorney, if known, who most recently 

represented the proposed ward; 

1. A statement alleging specific facts establishing the necessity for the 

appointment of a guardian; 

J. The name and address of any current conservator appointed for the 

proposed ward; 

k. The name and address of any person designated as an attorney in fact or 

agent in a power of attorney or as an agent in a health care directive; 

I. The name and address of any representative payee for the proposed ward; 

m. That less intrusive alternatives to guardianship have been considered; 

n. In the form of an attached recent statement, the physical, mental, and 

emotional limitations of the proposed ward from an expert examiner, if 

available; alHI 

o. Whether the petition seeks to restrict any of the following rights: 

(I) To vote; 

(2) To seek to change marital status; or 

(3) To obtain or retain a motor vehicle operator's license: and 

If the proposed guardian seeks authority for involuntary treatment with 

prescribed psychiatric medication under section 30.1-28-16, a statement 

alleging specific facts under subsection 3 of section 30.1-28-16 and an 

attached recent report under subsection 2 of section 30.1-28-16. 



SECTION 12. Section 30.1-28-04 of the North Dakota Century Code is amended and 
reenacted as follows: 

30.1-28-04. (S-304) Findings - Order of appointment. 

1. The court shall exercise the authority conferred in this chapter consistent with the 
maximum self-reliance and independence of the incapacitated person and make 
appointive and other orders only to the extent necessitated by the incapacitated 
person's actual mental and adaptive limitations or other conditions warranting the 
procedure. 

2. At a hearing held under this chapter, the court shall: 

a. Hear evidence that the proposed ward is an incapacitated person. Age, 
eccentricity, poverty, or medical diagnosis alone is not sufficient to justify 
a finding of incapacity; 

b. Hear evidence and determine whether there are any existing general 
durable powers of attorney and durable powers of attorney for health care. 
If there are validly executed durable powers of attorney, the court shall 
consider the appointed attorneys in fact and agents appointed thereunder 
when assessing alternative resource plans and the need for a guardian; and 

c. Appoint a guardian and confer specific powers of guardianship only after 
finding in the record based on clear and convincing evidence that: 

(I) The proposed ward is an incapacitated person; 

(2) There is no available alternative resource plan that is suitable to 
safeguard the proposed ward's health, safety, or habilitation which 
could be used instead of a guardianship; 

(3) The guardianship is necessary as the best means of providing care, 
supervision, or habilitation of the ward; and 

(4) The powers and duties conferred upon the guardian are appropriate 
as the least restrictive form of intervention consistent with the 
ability of the ward for self-care. 

3. Except upon specific findings of the court, a ward may not be deprived of any of 
the following legal rights: to vote, to seek to change marital status, or to obtain or 
retain a motor vehicle operator's license. 

4. The court may find that the ward retains other specific rights. 

5. The order appointing a guardian confers upon the guardian only those powers and 
duties specified in the order. In addition to any other powers conferred upon the 
guardian, the court's order must state whether the guardian has no authority, 
general authority, or limited authority to make decisions on behalf of the ward in 



6. 

7. 

each of the areas of residential, educational, medical, legal, vocational, and 

financial decisionmaking. A grant of limited authority must specify the limitations 

upon the authority of the guardian or the authority retained by the ward. The 

court's order must require the guardian to provide within ninety days from the 

date of the order a beginning inventory of all assets owned by the ward or in 

which the ward has an interest. The guardian shall provide a copy of the 

beginning inventory to the ward and any interested persons designated by the 

court in its order. Unless terminated earlier by the court, an order appointing or 

reappointing a guardian under this section is effective for up to five years. At least 

ninety days before the expiration of the initial order of appointment or any 

following order ofreappointment, the court shall request and consider information 

submitted by the guardian, ward, ward's attorney, if any, and any interested 

persons regarding whether the need for a guardian continues to exist. If it is 

recommended that the guardianship continue, the court may appoint a guardian ad 

!item or visitor, or both, in accordance with section 30.1-28-03. The court shall 

hold a hearing on whether the guardianship should continue. Following the 

hearing and consideration of submitted information, the court may reappoint the 

guardian for up to another five years, allow the existing order to expire, or appoint 

a new guardian in accordance with this section. The supreme court, by rule or 

order, shall provide for the regular review of guardianship in existence on August 

I, 2015. 

Unless a court of competent jurisdiction determines otherwise, a durable power of 

attorney for health care executed pursuant to chapter 23-06.5 takes precedence 

over any authority to make medical decisions granted to a guardian pursuant to 

chapter 30.1-28. 

A gmAt sf geAeFal 1U1thsfity ts make meaieal EleeisisAs iAeluaes the authsFity ts 

ceHsent te iRvoluHfBf)' WeaimeHt •.vifh pFescfibed medicatiees. EM:eept upoR 

sf)eeifie fin8ings of the eouft, a gFaAt of limited a1:1thority does not include 

authsFity ts esAseAt ts iAYsluAtar-y tfeatmeAt with flFeseribea meaieatisAs. 

SECTION 13. Section 30.1-28-12 of the North Dakota Century Code is amended and 

reenacted as follows: 

30.1-28-12. (5-312) General powers and duties of guardian. 

I. A guardian of an incapacitated person has only the powers and duties specified by 

the court. 

2. To the extent that it is consistent with the terms of an order by a court of 

competent jurisdiction, the guardian is entitled to custody of the person of the 

ward and may establish the ward's place ofresidence within or without this state. 

However, no guardian may voluntarily admit a ward to a mental health facility or 

state institution for a period of more than forty-five days without a mental health 

commitment proceeding or other court order. Notwithstanding the other 



provisions of this subsection, the guardian may readmit a ward to a mental health 

facility or a state institution within sixty days of discharge from that institution, if 

the original admission to the facility or institution had been authorized by the 

court. 

3. If entitled to custody of the ward, the guardian should make provision for the care, 

comfort, and maintenance of the ward and, whenever appropriate, arrange for the 

ward's training, education, or habilitative services. The guardian shall take 

reasonable care of the ward's clothing, furniture, vehicles, and personal effects. 

4. Notwithstanding general or limited authority to make medical decisions on behalf 

of the ward, no guardian may consent to psychosurgery, abortion, sterilization, or 

experimental treatment of any kind unless the procedure is first approved by order 

of the court. 

5. When exercising the authority granted by the court, the guardian shall safeguard 

the civil rights and personal autonomy of the ward to the fullest extent possible 

by: 

Ii. 

a. Meeting with the ward following the hearing, unless the ward is 

represented by an attorney, and explaining to the fullest extent possible the 

contents of the court's order and the extent of the guardian's authority; 

b. Involving the ward as fully as is practicable in making decisions with 

respect to the ward's living arrangements, health care, and other aspects of 

the ward's care; and 

c. Ensuring the ward's maximum personal freedom by using the least 

restrictive forms of intervention and only as necessary for the safety of the 

ward or others. 

A gHaFdiaR 'ldth aHtheFity te eensent te iR'IBlHntai-:,· tFeatmeRt v,cith pFeseFibed 

medieatiens may net prn¥ide eensent v,citheHt FeeeiYiRg a FeeemmendatieR and 

deteFmiRatieR frnm the waFd's !Feating 13hysieiE1R, 13hysieian assistant, 13syehiatFist, 

Bf ad•,·aneed 13rnetiee FegisteFed m!fse that: 

a. 

b. 

6. 

d. 

The pro130sed 13reserieed medieatien is slinieally ap13r013Fiate and 

neeessaF~' te efteetively !Feat the waFd and that the '"'Elfd FeljUiFes 

treiMffieRt; 

The WElfd was effernd that tFeatment E!Rd rnfused it Bf that the waFd lael,s 

the ea13aeity te maim er eemmunieate a res130nsiele deeisien aeeut that 

trnatment; 

PFeseFieed medieatien is the least FestFietive feFm ef inten·entien 

neeessaf~' te meet the tFeatmeRt needs efthe waFd; and 

The aenefits ef the tFeatment eHtweigh the knewR Fisl,s te the waFd. 



+. 6. Ifno conservator for the estate of the ward has been appointed and if the guardian 

has been granted authority to make financial decisions on behalf of the ward, the 

guardian may: 

a. Institute proceedings to compel any person under a duty to support the 

ward or to pay sums for the welfare of the ward to perform that duty. 

b. Receive money and tangible property deliverable to the ward and apply 

the money and property for support, care, and education of the ward; but, 

the guardian may not use funds from the ward's estate for room and board 

which the guardian or the guardian's spouse, parent, or child have 

furnished the ward unless a charge for the service is approved by order of 

the court made upon notice to at least one of the next of kin of the ward, if 

notice is possible. The guardian shall exercise care to conserve any excess 

for the ward's needs. 

8-, L If a conservator has been appointed, all of the ward's estate received by the 

guardian in excess of those funds expended to meet current expenses for support, 

care, and education of the ward must be paid to the conservator for management 

as provided in this title, and the guardian must account to the conservator for 

funds expended. 

9., .!l. A guardian shall file an annual report with the court regarding the exercise of 

powers and duties in areas of authority specified in the court's order of 

appointment. The report must describe the status or condition of the ward, 

including any change of residence and reasons for the change, any medical 

treatment received by or withheld from the ward, any expenditure and income 

affecting the ward, any sale or transfer of property affecting the ward, and any 

exercise of legal authority by the guardian affecting the ward. The report must 

include changes that have occurred since the previous reporting period and an 

accounting of the ward's estate. The guardian also shall report whether the ward 

continues to require guardianship and whether any powers of the guardian should 

be increased or limited. The report must be filed with the clerk of district court. 

The filing of the report does not constitute an adjudication or a determination of 

the merits of the report nor does the filing of the report constitute the court's 

approval of the report. The court may approve a report and allow and settle an 

accounting only upon notice to the ward's guardian ad !item and other interested 

persons who have made an appearance or requested notice of proceedings. The 

office of the state court administrator shall provide printed forms that may be used 

to fulfill reporting requirements. Any report must be similar in substance to the 

state court administrator's form. The forms must be available in the office of clerk 

of district court or obtainable through the supreme court's internet website. 

-W, 9. Copies of the guardian's annual report to the court and of any other reports 

required by the court must be mailed to the ward and any interested persons 



designated by the court in its order. The ward's copy must be accompanied by a 

statement, printed with not less than double-spaced twelve-point type, of the 

ward's right to seek alteration, limitation, or termination of the guardianship at 

anytime. 

+h lQ,_ The guardian is entitled to receive reasonable sums for services and for room and 

board furnished to the ward as approved by the court or as agreed upon between 

the guardian and the conservator, provided the amounts agreed upon are 

reasonable under the circumstances. The guardian may request the conservator to 

expend the ward's estate by payment to third persons or institutions for the ward's 

care and maintenance. 

SECTION 14. Section 30.1-28-14 of the North Dakota Century Code is amended and 

reenacted as follows: 

30.1-28-14. Guardianships established before July 1, 1990. 

The powers and duties of guardians and the rights and privileges of wards under 

guardianships established before July 1, 1990, are as provided by this chapter as it existed on 

June 30, 1990, and are not affected by chapter 405 of the 1989 Session Laws, except that 

guardians appointed before July I, 1990, must comply with the requirements of subsections 2, 4, 

5, and 9 .!! of section 30.1-28-12. 

SECTION 15. Section 30.1-28-16 of the North Dakota Century Code is created and 

enacted as follows: 

30.1-28-16. Court-authorized involuntary treatment with prescribed medication. 

I. 

2. 

Upon notice and hearing, a guardian may request authorization from the court for 

a ward to be treated with prescribed medication. The petition may be considered 

by the court in the initial procedure for court appointment of a guardian or at a 

separate involuntary treatment hearing. Upon the filing of a petition, the court 

shall set a date for hearing on the issues and appoint an attorney to represent the 

ward, unless the ward is represented by private counsel. 

As a part of the petition, the guardian must provide a report from the treating 

expert examiner which shalJ certify: 

a. 

b. 

C. 

That the proposed prescribed medication is clinically appropriate and 

necessary to effectively treat the ward and that the ward is a person 

requiring treatment: 

That the ward was offered that treatment and refused it or that the ward 

lacks the capacity to make or communicate a responsible decision about 

that treatment; 

That prescribed medication is the least restrictive form of intervention 

necessary to meet the treatment needs of the ward: and 



3. 

4. 

d. 

a. 

b. 

That the benefits of the treatment outweigh the known risks to the ward. 

Evidence of the factors certified under subsection I may be presented to 

the court within the petition and during the initial hearing for court 

appointment of a guardian under section 30.1-28-03 or at a separate 

involuntary treatment hearing under this section. The court in ruling on the 

requested authorization for involuntary treatment with prescribed 

medication shall consider all relevant evidence presented at the hearing. 

including: 

(I) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

The danger the ward presents to self or others: 

The ward's current condition; 

The ward's treatment history: 

The results of previous medication trials: 

The efficacy of current or past treatment modalities concerning the 

The ward's prognosis: and 

The effect of the ward's mental condition on the ward's capacity to 

consent. 

Involuntary treatment with prescribed medication may not be authorized 

by the court solely for the convenience of facility staff or for the purpose 

of punishment. 

If the factors certified under subsection I have been demonstrated by clear and 

convincing evidence, the court may include in its findings on the petition, or it 

may issue a separate order after notice and hearing, authoring the treating medical 

professional to involuntary treat the ward with prescribed medication on such 

terms and conditions as are appropriate. The order for involuntary treatment with 

prescribed medication. however. may not be in effect for more than ninety days. 

unless specifically authorized by the court. 

SECTION 16. Section 30.1-28-17 of the North Dakota Century Code is created and 

enacted as follows: 

30.1-28-17. Involuntary treatment with prescribed medication hearing. 

I. 

2. 

The involuntary treatment with prescribed medication hearing. unless waived by 

the ward or the ward has been released as a person not requiring treatment, must 

be held within three days, exclusive of weekends and holidays. of the date of the 

filing of the petition. The court may extend the time for hearing for good cause. 

The ward has the right to an examination by an independent expert examiner if so 

requested. If the ward is indigent. the county ofresidence of the ward shall pay 



3. 

for the cost of the examination and the ward may choose an independent expert 

examiner. 

The hearing must be held in the county of the ward's residence or location or the 

county where the state hospital or treatment facility treating the ward is located. 

At the hearing, evidence in support of the request must be presented by the 

guardian or guardian's private counsel. During the hearing, the guardian and the 

ward must be afforded an opportunity to testify and to present and cross-examine 

witnesses. The court may receive the testimony of any other interested person. All 

individuals not necessary for the conduct of the proceeding must be excluded 

except that the court may admit individuals having a legitimate interest in the 

proceeding. The hearing must be conducted in as informal a manner as practical, 

but the issue must be tried as a civil matter. Discovery and the power of subpoena 

permitted under the North Dakota Rules of Civil Procedure are available to the 

ward. The court shall receive all relevant and material evidence that may be 

offered as governed by the North Dakota Rules of Evidence. There is a 

presumption in favor of the ward, and the burden of proof in support of the 

petition is upon the petitioner. If, upon completion of the hearing, the court finds 

that the petition has not been sustained by clear and convincing evidence, the 

court shall deny the petition. 

SECTION 17. Section 30.1-28-18 of the North Dakota Century Code is created and 

enacted as follows: 

30.1-28-18. Length of involuntary treatment with prescribed medication and 

continuing treatment orders. 

An initial order for involuntary treatment with prescribed medication may not exceed 

ninety days. unless the court is presented with evidence that the ward will continue to require 

treatment beyond the ninety day period with the prescribed medication and the ward has 

habitually refused the treatment. If the court determines the ward will continue to require 

treatment with the prescribed medication beyond the ninety day period and orders continuing 

treatment, the order for continuing treatment may be for a period not to exceed the term of the 

appointment of the guardian. 

SECTION 18. Section 30.1-28-19 of the North Dakota Century Code is created and 

enacted as follows: 

30.1-28-19. Application. 

This chapter does not prohibit a hospital or treatment facility from rendering medical care 

without consultation, if in the exercise of sound medical judgment that care is immediately 

necessary and delay would endanger the life of or adversely and substantially affect the health of 

the ward." 

Renumber accordingly 



2021 SENATE STANDING COMMITTEE MINUTES 

Judiciary Committee 
Peace Garden Room, State Capitol 

HB 1117 
3/22/2021 

 
 

Relating to commitment procedures. 
 
Hearing called to order, [2:37] all senators are present: Myrdal, Luick, Dwyer, Bakke, 
Heitkamp, Fors, and Larson. 
 
 
Discussion Topics: 

• Guardianship of minors 
 
Committee work. [10:29] 
 
Bill set aside until later. [10:30] 
 
Senator Dwyer will do research and return later. [10:43] 

 
Hearing adjourned [10:43] 
 
Sheila Froehlich, Committee Clerk 
 
Additional written testimony:  
 
N/A 



2021 SENATE STANDING COMMITTEE MINUTES 

Judiciary Committee 
Peace Garden Room, State Capitol 

HB 1117 
3/24/2021 

 
 

A BILL for an Act to amend and reenact sections 25-03.1-03.1, 25-03.1-06, 25-03.1-08, 
25-03.1-15, and 25-03.1-19, subsection 2 of section 25-03.1-21, and sections 25-03.1-22, 
25-03.1-23, and 25-03.1-29 of the North Dakota Century Code, relating to commitment 
procedures. 

 
Hearing called to order all Senators Present: Myrdal, Luick, Dwyer, Bakke, Fors, 
Heitkamp, Larson. [10:45] 
 
Discussion Topics: 

• Rights to prescribe medication to Patients 
• Designated Caregiver of a patient 

 
Senator Dwyer Moved Amendment [LC 21. 
0449.02001] [10:48] 
Senator Myrdal Seconded the Motion 
Vote Passed 7-0-0 
 
 
 
 
 
 
 
Senator Dwyer Moved a DO PASS AS 
AMENDED [10:49] 
Senator Myrdal Seconded the Motion 
Vote Passed 7-0-0 
Senator Dwyer Carried the Bill 
 
 
 
 
 
 
 
Hearing Adjourned [10:50] 
 
Jamal Omar, Committee Clerk 

Vote to Amend HB 1117 Vote 
Senator Diane Larson Y 
Senator Michael Dwyer Y 
Senator JoNell A. Bakke Y 
Senator Robert O. Fors Y 
Senator Jason G. Heitkamp Y 
Senator Larry Luick Y 
Senator Janne Myrdal Y 

Vote to DO PASS AS 
AMENDED HB 1117 Vote 

Senator Diane Larson Y 
Senator Michael Dwyer Y 
Senator JoNell A. Bakke Y 
Senator Robert O. Fors Y 
Senator Jason G. Heitkamp Y 
Senator Larry Luick Y 
Senator Janne Myrdal Y 
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Prepared by the Legislative Council staff for 
Senator Dwyer 

March 22, 2021 

PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1117 

Page 1, line 1, after "to" insert "create and enact sections 30.1-28-16, 30.1-28-17, 30.1-28-18, 
and 30.1-28-19 of the North Dakota Century Code, relating to involuntary treatment of 
a ward with prescribed medication; and to" 

Page 1, line 2, after the first comma insert "25-03.1-18.2," 

Page 1, line 2, remove the second "and" 

Page 1, line 3, after "25-03.1-29" insert ", subsection 2 of section 30.1-28-03, and sections 
30.1-28-04, 30.1-28-12, and 30.1-28-14" 

Page 1, line 4, after "procedures" insert "and involuntary treatment of a ward with prescribed 
medication" 

Page 3, after line 17, insert: 

"SECTION 5. AMENDMENT. Section 25-03.1-18.2 of the North Dakota Century 
Code is amended and reenacted as follows: 

25-03.1-18.2. Guardian consent to involuntary treatment with prescribed 
medication. 

Notwithstanding sections 25-03.1-16, 25-03.1-18.1, and 25-03.1-24, if a patient 
refuses treatment with prescribed medication, a treating physician, physician assistant, 
psychiatrist, or advanced practice registered nurse may treat the patient with 
prescribed medication upon consent of the patient's guardian pursuant to subsection 6 
of section 30.12812sections 30.1-28-16, 30.1-28-17, 30.1-28-18, and 30.1-28-19. 

4-: The guardian's consent for involuntary treatment 1Nith prescribed 
medication may not be in effect for more than ninety days without receiving 
another recommendation and determination pursuant to subsection 6 of 
section 30.1 28 12. 

2-:- The patient has the right to be free of the effects of medication at the 
preliminary or treatment hearing by discontinuance of medication no later 
than twenty four hours before the hearing unless, in the opinion of the 
prescriber, the need for the medication still exists or discontinuation 'Nould 
hamper the patient's preparation for and participation in the proceedings." 

Page 6, after line 29, insert: 

"SECTION 11. AMENDMENT. Subsection 2 of section 30.1-28-03 of the North 
Dakota Century Code is amended and reenacted as follows: 

2. The petition for appointment of a guardian must state: 

a. The name, address, and corporate or agency status of the petitioner, 
and its connection with or relationship to the proposed ward; 

b. The name, age, and address of the proposed ward; 
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c. The name and address of any person or institution having care or 
custody over the proposed ward; 

d. The names and addresses of the spouse, parents, and adult children 
or, if none, any adult siblings and any adult with whom the proposed 
ward resides in a private residence, or, if none, the nearest adult 
relative; 

e. A brief description of and the approximate value of the real and 
personal property and income of the proposed ward, so far as they 
are known to the petitioner; 

f. The extent of guardianship authority sought, including full authority, 
limited authority, or no authority in each area of residential, 
educational, medical, legal, vocational, and financial decisionmaking 
unless the petitioner is undecided on the extent of authority in any 
area, in which case the petition must state the specific areas in which 
the authority is sought; 

g. The occupation and qualifications of the proposed guardian; 

h. The name and address of the attorney, if known, who most recently 
represented the proposed ward; 

i. A statement alleging specific facts establishing the necessity for the 
appointment of a guardian; 

j . The name and address of any current conservator appointed for the 
proposed ward; 

k. The name and address of any person designated as an attorney in 
fact or agent in a power of attorney or as an agent in a health care 
directive; 

I. The name and address of any representative payee for the proposed 
ward; 

m. That less intrusive alternatives to guardianship have been considered; 

n. In the form of an attached recent statement, the physical, mental, and 
emotional limitations of the proposed ward from an expert examiner, if 
available; aoo 

o. Whether the petition seeks to restrict any of the following rights : 

(1) To vote; 

(2) To seek to change marital status; or 

(3) To obtain or retain a motor vehicle operator's license; and 

Q.,. If the proposed guardian seeks authority to involuntary treatment with 
prescribed psychiatric medication under section 30.1-28-16, a 
statement alleging specific facts under subsection 3 of section 
30.1-28-16 and an attached recent report under subsection 2 of 
section 30.1-28-16. 

SECTION 12. AMENDMENT. Section 30.1-28-04 of the North Dakota Century 
Code is amended and reenacted as follows: 
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30.1-28-04. (5-304) Findings - Order of appointment. 

1. The court shall exercise the authority conferred in this chapter consistent 
with the maximum self-reliance and independence of the incapacitated 
person and make appointive and other orders only to the extent 
necessitated by the incapacitated person's actual mental and adaptive 
limitations or other conditions warranting the procedure. 

2. At a hearing held under this chapter, the court shall: 

a. Hear evidence that the proposed ward is an incapacitated person. 
Age, eccentricity, poverty, or medical diagnosis alone is not sufficient 
to justify a finding of incapacity; 

b. Hear evidence and determine whether there are any existing general 
durable powers of attorney and durable powers of attorney for health 
care. If there are validly executed durable powers of attorney, the 
court shall consider the appointed attorneys in fact and agents 
appointed thereunder when assessing alternative resource plans and 
the need for a guardian; and 

c. Appoint a guardian and confer specific powers of guardianship only 
after finding in the record based on clear and convincing evidence 
that: 

(1) The proposed ward is an incapacitated person; 

(2) There is no available alternative resource plan that is suitable to 
safeguard the proposed ward's health, safety, or habilitation 
which could be used instead of a guardianship; 

(3) The guardianship is necessary as the best means of providing 
care, supervision, or habilitation of the ward; and 

(4) The powers and duties conferred upon the guardian are 
appropriate as the least restrictive form of intervention 
consistent with the ability of the ward for self-care. 

3. Except upon specific findings of the court, a ward may not be deprived of 
any of the following legal rights: to vote, to seek to change marital status, 
or to obtain or retain a motor vehicle operator's license. 

4. The court may find that the ward retains other specific rights. 

5. The order appointing a guardian confers upon the guardian only those 
powers and duties specified in the order. In addition to any other powers 
conferred upon the guardian, the court's order must state whether the 
guardian has no authority, general authority, or limited authority to make 
decisions on behalf of the ward in each of the areas of residential, 
educational, medical, legal, vocational, and financial decisionmaking. A 
grant of limited authority must specify the limitations upon the authority of 
the guardian or the authority retained by the ward. The court's order must 
require the guardian to provide within ninety days from the date of the 
order a beginning inventory of all assets owned by the ward or in which the 
ward has an interest. The guardian shall provide a copy of the beginning 
inventory to the ward and any interested persons designated by the court 
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in its order. Unless terminated earlier by the court, an order appointing or 
reappointing a guardian under this section is effective for up to five years. 
At least ninety days before the expiration of the initial order of appointment 
or any following order of reappointment, the court shall request and 
consider information submitted by the guardian, ward, ward's attorney, if 
any, and any interested persons regarding whether the need for a guardian 
continues to exist. If it is recommended that the guardianship continue, the 
court may appoint a guardian ad litem or visitor, or both, in accordance 
with section 30.1-28-03. The court shall hold a hearing on whether the 
guardianship should continue. Following the hearing and consideration of 
submitted information, the court may reappoint the guardian for up to 
another five years, allow the existing order to expire, or appoint a new 
guardian in accordance with this section . The supreme court, by rule or 
order, shall provide for the regular review of guardianship in existence on 
August 1, 2015. 

6. Unless a court of competent jurisdiction determines otherwise, a durable 
power of attorney for health care executed pursuant to chapter 23-06.5 
takes precedence over any authority to make medical decisions granted to 
a guardian pursuant to chapter 30.1-28. 

1--: A grant of general authority to make medical decisions includes the 
authority to consent to involuntary treatment with prescribed medications. 
Except upon specific findings of the court, a grant of limited authority does 
not include authority to consent to involuntary treatment 111ith prescribed 
medications. 

SECTION 13. AMENDMENT. Section 30.1-28-12 of the North Dakota Century 
Code is amended and reenacted as follows: 

30.1-28-12. (5-312) General powers and duties of guardian. 

1. A guardian of an incapacitated person has only the powers and duties 
specified by the court. 

2. To the extent that it is consistent with the terms of an order by a court of 
competent jurisdiction, the guardian is entitled to custody of the person of 
the ward and may establish the ward's place of residence within or without 
this state. However, no guardian may voluntarily admit a ward to a mental 
health facility or state institution for a period of more than forty-five days 
without a mental health commitment proceeding or other court order. 
Notwithstanding the other provisions of this subsection, the guardian may 
readmit a ward to a mental health facility or a state institution within sixty 
days of discharge from that institution; if the original admission to the 
facility or institution had been authorized by the court. 

3. If entitled to custody of the ward, the guardian should make provision for 
the care, comfort, and maintenance of the ward and, whenever 
appropriate, arrange for the ward's training, education, or habilitative 
services. The guardian shall take reasonable care of the ward's clothing, 
furniture, vehicles, and personal effects. 

4. Notwithstanding general or limited authority to make medical decisions on 
behalf of the ward, no guardian may consent to psychosurgery, abortion , 
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sterilization, or experimental treatment of any kind unless the procedure is 
first approved by order of the court. 

5. When exercising the authority granted by the court, the guardian shall 
safeguard the civil rights and personal autonomy of the ward to the fullest 
extent possible by: 

a. Meeting with the ward following the hearing, unless the ward is 
represented by an attorney, and explaining to the fullest extent 
possible the contents of the court's order and the extent of the 
guardian's authority; 

b. Involving the ward as fully as is practicable in making decisions with 
respect to the ward's living arrangements, health care, and other 
aspects of the ward's care; and 

c. Ensuring the ward's maximum personal freedom by using the least 
restrictive forms of intervention and only as necessary for the safety of 
the ward or others. 

6. A guardian 'Nith authority to consent to involuntary treatment with 
prescribed medications may not provide consent 'Nithout receiving a 
recommendation and determination from the 'Nard's treating physician , 
physician assistant, psychiatrist, or advanced practice registered nurse 
tflaF. 

&. The proposed prescribed medication is clinically appropriate and 
necessary to effectively treat the ward and that the ward requires 
treatment; 

e:- The ward was offered that treatment and refused it or that the ward 
lacks the capacity to make or communicate a responsible decision 
about that treatment; 

&.- Prescribed medication is the least restrictive form of intervention 
necessary to meet the treatment needs of the ward; and 

Eh The benefits of the treatment outweigh the l<novm risks to the ward . 

+-: If no conservator for the estate of the ward has been appointed and if the 
guardian has been granted authority to make financial decisions on behalf 
of the ward, the guardian may: 

a. Institute proceedings to compel any person under a duty to support 
the ward or to pay sums for the welfare of the ward to perform that 
duty. 

b. Receive money and tangible property deliverable to the ward and 
apply the money and property for support, care, and education of the 
ward; but, the guardian may not use funds from the ward's estate for 
room and board which the guardian or the guardian's spouse, parent, 
or child have furnished the ward unless a charge for the service is 
approved by order of the court made upon notice to at least one of the 
next of kin of the ward, if notice is possible. The guardian shall 
exercise care to conserve any excess for the ward's needs. 
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&L If a conservator has been appointed, all of the ward's estate received by 
the guardian in excess of those funds expended to meet current expenses 
for support, care, and education of the ward must be paid to the 
conservator for management as provided in this title, and the guardian 
must account to the conservator for funds expended. 

9-,-~ A guardian shall file an annual report with the court regarding the exercise 
of powers and duties in areas of authority specified in the court's order of 
appointment. The report must describe the status or condition of the ward, 
including any change of residence and reasons for the change, any 
medical treatment received by or withheld from the ward, any expenditure 
and income affecting the ward, any sale or transfer of property affecting the 
ward, and any exercise of legal authority by the guardian affecting the 
ward . The report must include changes that have occurred since the 
previous reporting period and an accounting of the ward's estate. The 
guardian also shall report whether the ward continues to require 
guardianship and whether any powers of the guardian should be increased 
or limited. The report must be filed with the clerk of district court. The filing 
of the report does not constitute an adjudication or a determination of the 
merits of the report nor does the filing of the report constitute the court's 
approval of the report. The court may approve a report and allow and settle 
an accounting only upon notice to the ward's guardian ad litem and other 
interested persons who have made an appearance or requested notice of 
proceedings. The office of the state court administrator shall provide 
printed forms that may be used to fulfill reporting requirements. Any report 
must be similar in substance to the state court administrator's form. The 
forms must be available in the office of clerk of district court or obtainable 
through the supreme court's internet website. 

4-G-,-9. Copies of the guardian's annual report to the court and of any other reports 
required by the court must be mailed to the ward and any interested 
persons designated by the court in its order. The ward's copy must be 
accompanied by a statement, printed with not less than double-spaced 
twelve-point type, of the ward's right to seek alteration, limitation, or 
termination of the guardianship at any time. 

44:-10. The guardian is entitled to receive reasonable sums for services and for 
room and board furnished to the ward as approved by the court or as 
agreed upon between the guardian and the conservator, provided the 
amounts agreed upon are reasonable under the circumstances. The 
guardian may request the conservator to expend the ward's estate by 
payment to third persons or institutions for the ward's care and 
maintenance. 

SECTION 14. AMENDMENT. Section 30.1-28-14 of the North Dakota Century 
Code is amended and reenacted as follows: 

30.1-28-14. Guardianships established before July 1, 1990. 

The powers and duties of guardians and the rights and privileges of wards 
under guardianships established before July 1, 1990, are as provided by this chapter 
as it existed on June 30, 1990, and are not affected by chapter 405 of the 1989 
Session Laws, except that guardians appointed before July 1, 1990, must comply with 
the requirements of subsections 2, 4, 5, and -9§. of section 30.1-28-12. 
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SECTION 15. Section 30.1-28-16 of the North Dakota Century Code is created 
and enacted as follows: 

30.1-28-16. Court-authorized involuntary treatment with prescribed 
medication . 

.1. Upon notice and a hearing, a guardian may request authorization from the 
court for a ward to be treated with prescribed medication. The court may 
consider the petition in the initial procedure for court appointment of a 
guardian or at a separate involuntary treatment hearing. 

2.:. As a part of a petition, the guardian shall provide a report from the treating 
expert examiner which must certify: 

3. 

a. The proposed prescribed medication is clinically appropriate and 
necessary to treat the ward effectively and that the ward is a person 
requiring treatment: 

th The ward was offered that treatment and refused the treatment or that 
the ward lacks the capacity to make or communicate a responsible 
decision about that treatment: 

C. 

~ 

Q.,_ 

Prescribed medication is the least restrictive form of intervention 
necessary to meet the treatment needs of the ward: and 

The benefits of the treatment outweigh the known risks to the ward. 

Evidence of the factors certified under subsection 1 may be presented 
to the court within the petition and during the initial hearing for court 
appointment of a guardian under section 30.1-28-03 or at a separate 
involuntary treatment hearing under this section. The court in ruling on 
the requested authorization for involuntary treatment with prescribed 
medication shall consider all relevant evidence presented at the 
hearing, including: 

ill The danger the ward presents to self or others: 

0 The ward's current condition: 

.Q). The ward's treatment history: 

.(1). The results of previous medication trials: 

ill.) The efficacy of current or past treatment modalities concerning 
the ward: 

.(fil The ward's prognosis: and 

ill The effect of the ward's mental condition on the ward's capacity 
to consent. 

th Involuntary treatment with prescribed medication may not be 
authorized by the court solely for the convenience of facility staff or for 
the purpose of punishment. 

4. If the factors certified under subsection 1 have been demonstrated by clear 
and convincing evidence, the court may include in the court's findings on 
the petition, or the court may issue a separate order after notice and 
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hearing, authoring the treating medical professional to involuntarily treat 
the ward with prescribed medication on such terms and conditions as are 
appropriate. However, unless specifically authorized by the court, the order 
for involuntary treatment with prescribed medication may not be in effect 
for more than ninety days. 

SECTION 16. Section 30.1-28-17 of the North Dakota Century Code is created 
and enacted as follows: 

30.1-28-17. Involuntary treatment with prescribed medication hearing. 

1.,_ The involuntary treatment with prescribed medication hearing, unless 
waived by the ward or the ward has been released as a person not 
requiring treatment, must be held within three days, exclusive of weekends 
and holidays, of the date of the filing of the petition. The court may extend 
the time for hearing for good cause. 

2.,_ The ward has the right to an examination by an independent expert 
examiner if so requested. If the ward is indigent, the county of residence of 
the ward shall pay for the cost of the examination and the ward may 
choose an independent expert examiner. 

~ The hearing must be held in the county of the ward's residence or location 
or the county in which the state hospital or treatment facility treating the 
ward is located. At the hearing, evidence in support of the request must be 
presented by the guardian or guardian's private counsel. During the 
hearing, the guardian and the ward must be afforded an opportunity to 
testify and to present and cross-examine witnesses. The court may receive 
the testimony of any other interested person. All individuals not necessary 
for the conduct of the proceeding must be excluded except that the court 
may admit individuals having a legitimate interest in the proceeding. The 
hearing must be conducted in as informal a manner as practical, but the 
issue must be tried as a civil matter. Discovery and the power of subpoena 
permitted under the North Dakota Rules of Civil Procedure are available to 
the ward. The court shall receive all relevant and material evidence that 
may be offered as governed by the North Dakota Rules of Evidence. There 
is a presumption in favor of the ward, and the burden of proof in support of 
the petition is upon the petitioner. If, upon completion of the hearing, the 
court finds the petition has not been sustained by clear and convincing 
evidence, the court shall deny the petition. 

SECTION 17. Section 30.1-28-18 of the North Dakota Century Code is created 
and enacted as follows: 

30.1-28-18. Length of involuntary treatment with prescribed medication 
and continuing treatment orders. 

An initial order for involuntary treatment with prescribed medication may not 
exceed ninety days unless the court is presented with evidence the ward will continue 
to require treatment beyond the ninety-day period with the prescribed medication and 
the ward habitually has refused the treatment. If the court determines the ward will 
continue to require treatment with the prescribed medication beyond the ninety-day 
period and orders continuing treatment, the order for continuing treatment may be for a 
period not to exceed the term of the appointment of the guardian. 
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SECTION 18. Section 30.1-28-19 of the North Dakota Century Code is created 
and enacted as follows: 

30.1-28-19. Application. 

This chapter does not prohibit a hospital or treatment facility from rendering 
medical care without consultation. if in the exercise of sound medical judgment that 
care is immediately necessary and delay would endanger the life of or adversely and 
substantially affect the health of the ward." 

Renumber accordingly 

Page No. 9 21.0449.02001 



Com Standing Committee Report Module ID: s_stcomrep_51_016
March 26, 2021 2:18PM  Carrier: Dwyer 

Insert LC: 21.0449.02001 Title: 03000

REPORT OF STANDING COMMITTEE
HB 1117, as engrossed: Judiciary Committee (Sen. Larson, Chairman) recommends 

AMENDMENTS AS FOLLOWS and when so amended, recommends DO PASS (7 
YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). Engrossed HB 1117 was placed on 
the Sixth order on the calendar. 

Page 1, line 1, after "to" insert "create and enact sections 30.1-28-16, 30.1-28-17, 
30.1-28-18, and 30.1-28-19 of the North Dakota Century Code, relating to 
involuntary treatment of a ward with prescribed medication; and to"

Page 1, line 2, after the first comma insert "25-03.1-18.2,"

Page 1, line 2, remove the second "and"

Page 1, line 3, after "25-03.1-29" insert ", subsection 2 of section 30.1-28-03, and sections 
30.1-28-04, 30.1-28-12, and 30.1-28-14"

Page 1, line 4, after "procedures" insert "and involuntary treatment of a ward with prescribed 
medication"

Page 3, after line 17, insert:

"SECTION 5. AMENDMENT. Section 25-03.1-18.2 of the North Dakota 
Century Code is amended and reenacted as follows:

25-03.1-18.2. Guardian consent to involuntary treatment with prescribed 
medication.

Notwithstanding sections 25-03.1-16, 25-03.1-18.1, and 25-03.1-24, if a 
patient refuses treatment with prescribed medication, a treating physician, physician 
assistant, psychiatrist, or advanced practice registered nurse may treat the patient 
with prescribed medication upon consent of the patient's guardian pursuant to 
subsection 6 of section 30.1-28-12sections 30.1  -  28  -  16, 30.1  -  28  -  17, 30.1  -  28  -  18, and   
30.1  -  28  -  19  .

1. The guardian's consent for involuntary treatment with prescribed 
medication may not be in effect for more than ninety days without 
receiving another recommendation and determination pursuant to 
subsection 6 of section 30.1-28-12.

2. The patient has the right to be free of the effects of medication at the 
preliminary or treatment hearing by discontinuance of medication no later 
than twenty-four hours before the hearing unless, in the opinion of the 
prescriber, the need for the medication still exists or discontinuation 
would hamper the patient's preparation for and participation in the 
proceedings."

Page 6, after line 29, insert:

"SECTION 11. AMENDMENT. Subsection 2 of section 30.1-28-03 of the 
North Dakota Century Code is amended and reenacted as follows:

2. The petition for appointment of a guardian must state:

a. The name, address, and corporate or agency status of the petitioner, 
and its connection with or relationship to the proposed ward;

b. The name, age, and address of the proposed ward;

c. The name and address of any person or institution having care or 
custody over the proposed ward;
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d. The names and addresses of the spouse, parents, and adult children 
or, if none, any adult siblings and any adult with whom the proposed 
ward resides in a private residence, or, if none, the nearest adult 
relative;

e. A brief description of and the approximate value of the real and 
personal property and income of the proposed ward, so far as they 
are known to the petitioner;

f. The extent of guardianship authority sought, including full authority, 
limited authority, or no authority in each area of residential, 
educational, medical, legal, vocational, and financial decisionmaking 
unless the petitioner is undecided on the extent of authority in any 
area, in which case the petition must state the specific areas in 
which the authority is sought;

g. The occupation and qualifications of the proposed guardian;

h. The name and address of the attorney, if known, who most recently 
represented the proposed ward;

i. A statement alleging specific facts establishing the necessity for the 
appointment of a guardian;

j. The name and address of any current conservator appointed for the 
proposed ward;

k. The name and address of any person designated as an attorney in 
fact or agent in a power of attorney or as an agent in a health care 
directive;

l. The name and address of any representative payee for the proposed 
ward;

m. That less intrusive alternatives to guardianship have been 
considered; 

n. In the form of an attached recent statement, the physical, mental, 
and emotional limitations of the proposed ward from an expert 
examiner, if available; and

o. Whether the petition seeks to restrict any of the following rights:

(1) To vote;

(2) To seek to change marital status; or

(3) To obtain or retain a motor vehicle operator's license; and

p. If the proposed guardian seeks authority to involuntary treatment 
with prescribed psychiatric medication under section 30.1  -  28  -  16, a   
statement alleging specific facts under subsection 3 of section 
30.1  -  28  -  16 and an attached recent report under subsection 2 of   
section 30.1  -  28  -  16  .

SECTION 12. AMENDMENT. Section 30.1-28-04 of the North Dakota 
Century Code is amended and reenacted as follows:
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30.1-28-04. (5-304) Findings - Order of appointment.

1. The court shall exercise the authority conferred in this chapter consistent 
with the maximum self-reliance and independence of the incapacitated 
person and make appointive and other orders only to the extent 
necessitated by the incapacitated person's actual mental and adaptive 
limitations or other conditions warranting the procedure.

2. At a hearing held under this chapter, the court shall:

a. Hear evidence that the proposed ward is an incapacitated person. 
Age, eccentricity, poverty, or medical diagnosis alone is not sufficient 
to justify a finding of incapacity;

b. Hear evidence and determine whether there are any existing general 
durable powers of attorney and durable powers of attorney for health 
care. If there are validly executed durable powers of attorney, the 
court shall consider the appointed attorneys in fact and agents 
appointed thereunder when assessing alternative resource plans 
and the need for a guardian; and

c. Appoint a guardian and confer specific powers of guardianship only 
after finding in the record based on clear and convincing evidence 
that:

(1) The proposed ward is an incapacitated person;

(2) There is no available alternative resource plan that is suitable 
to safeguard the proposed ward's health, safety, or habilitation 
which could be used instead of a guardianship;

(3) The guardianship is necessary as the best means of providing 
care, supervision, or habilitation of the ward; and

(4) The powers and duties conferred upon the guardian are 
appropriate as the least restrictive form of intervention 
consistent with the ability of the ward for self-care.

3. Except upon specific findings of the court, a ward may not be deprived of 
any of the following legal rights: to vote, to seek to change marital status, 
or to obtain or retain a motor vehicle operator's license.

4. The court may find that the ward retains other specific rights.

5. The order appointing a guardian confers upon the guardian only those 
powers and duties specified in the order. In addition to any other powers 
conferred upon the guardian, the court's order must state whether the 
guardian has no authority, general authority, or limited authority to make 
decisions on behalf of the ward in each of the areas of residential, 
educational, medical, legal, vocational, and financial decisionmaking. A 
grant of limited authority must specify the limitations upon the authority of 
the guardian or the authority retained by the ward. The court's order must 
require the guardian to provide within ninety days from the date of the 
order a beginning inventory of all assets owned by the ward or in which 
the ward has an interest. The guardian shall provide a copy of the 
beginning inventory to the ward and any interested persons designated 
by the court in its order. Unless terminated earlier by the court, an order 
appointing or reappointing a guardian under this section is effective for 
up to five years. At least ninety days before the expiration of the initial 
order of appointment or any following order of reappointment, the court 
shall request and consider information submitted by the guardian, ward, 
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ward's attorney, if any, and any interested persons regarding whether the 
need for a guardian continues to exist. If it is recommended that the 
guardianship continue, the court may appoint a guardian ad litem or 
visitor, or both, in accordance with section 30.1-28-03. The court shall 
hold a hearing on whether the guardianship should continue. Following 
the hearing and consideration of submitted information, the court may 
reappoint the guardian for up to another five years, allow the existing 
order to expire, or appoint a new guardian in accordance with this 
section. The supreme court, by rule or order, shall provide for the regular 
review of guardianship in existence on August 1, 2015.

6. Unless a court of competent jurisdiction determines otherwise, a durable 
power of attorney for health care executed pursuant to chapter 23-06.5 
takes precedence over any authority to make medical decisions granted 
to a guardian pursuant to chapter 30.1-28.

7. A grant of general authority to make medical decisions includes the 
authority to consent to involuntary treatment with prescribed medications. 
Except upon specific findings of the court, a grant of limited authority 
does not include authority to consent to involuntary treatment with 
prescribed medications.

SECTION 13. AMENDMENT. Section 30.1-28-12 of the North Dakota 
Century Code is amended and reenacted as follows:

30.1-28-12. (5-312) General powers and duties of guardian.

1. A guardian of an incapacitated person has only the powers and duties 
specified by the court.

2. To the extent that it is consistent with the terms of an order by a court of 
competent jurisdiction, the guardian is entitled to custody of the person of 
the ward and may establish the ward's place of residence within or 
without this state. However, no guardian may voluntarily admit a ward to 
a mental health facility or state institution for a period of more than 
forty-five days without a mental health commitment proceeding or other 
court order. Notwithstanding the other provisions of this subsection, the 
guardian may readmit a ward to a mental health facility or a state 
institution within sixty days of discharge from that institution, if the original 
admission to the facility or institution had been authorized by the court.

3. If entitled to custody of the ward, the guardian should make provision for 
the care, comfort, and maintenance of the ward and, whenever 
appropriate, arrange for the ward's training, education, or habilitative 
services. The guardian shall take reasonable care of the ward's clothing, 
furniture, vehicles, and personal effects.

4. Notwithstanding general or limited authority to make medical decisions 
on behalf of the ward, no guardian may consent to psychosurgery, 
abortion, sterilization, or experimental treatment of any kind unless the 
procedure is first approved by order of the court.

5. When exercising the authority granted by the court, the guardian shall 
safeguard the civil rights and personal autonomy of the ward to the fullest 
extent possible by:

a. Meeting with the ward following the hearing, unless the ward is 
represented by an attorney, and explaining to the fullest extent 
possible the contents of the court's order and the extent of the 
guardian's authority;
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b. Involving the ward as fully as is practicable in making decisions with 
respect to the ward's living arrangements, health care, and other 
aspects of the ward's care; and

c. Ensuring the ward's maximum personal freedom by using the least 
restrictive forms of intervention and only as necessary for the safety 
of the ward or others.

6. A guardian with authority to consent to involuntary treatment with 
prescribed medications may not provide consent without receiving a 
recommendation and determination from the ward's treating physician, 
physician assistant, psychiatrist, or advanced practice registered nurse 
that:

a. The proposed prescribed medication is clinically appropriate and 
necessary to effectively treat the ward and that the ward requires 
treatment;

b. The ward was offered that treatment and refused it or that the ward 
lacks the capacity to make or communicate a responsible decision 
about that treatment;

c. Prescribed medication is the least restrictive form of intervention 
necessary to meet the treatment needs of the ward; and

d. The benefits of the treatment outweigh the known risks to the 
ward.

7. If no conservator for the estate of the ward has been appointed and if the 
guardian has been granted authority to make financial decisions on 
behalf of the ward, the guardian may:

a. Institute proceedings to compel any person under a duty to support 
the ward or to pay sums for the welfare of the ward to perform that 
duty.

b. Receive money and tangible property deliverable to the ward and 
apply the money and property for support, care, and education of the 
ward; but, the guardian may not use funds from the ward's estate for 
room and board which the guardian or the guardian's spouse, 
parent, or child have furnished the ward unless a charge for the 
service is approved by order of the court made upon notice to at 
least one of the next of kin of the ward, if notice is possible. The 
guardian shall exercise care to conserve any excess for the ward's 
needs.

8.7. If a conservator has been appointed, all of the ward's estate received by 
the guardian in excess of those funds expended to meet current 
expenses for support, care, and education of the ward must be paid to 
the conservator for management as provided in this title, and the 
guardian must account to the conservator for funds expended.

9.8. A guardian shall file an annual report with the court regarding the 
exercise of powers and duties in areas of authority specified in the court's 
order of appointment. The report must describe the status or condition of 
the ward, including any change of residence and reasons for the change, 
any medical treatment received by or withheld from the ward, any 
expenditure and income affecting the ward, any sale or transfer of 
property affecting the ward, and any exercise of legal authority by the 
guardian affecting the ward. The report must include changes that have 
occurred since the previous reporting period and an accounting of the 
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ward's estate. The guardian also shall report whether the ward continues 
to require guardianship and whether any powers of the guardian should 
be increased or limited. The report must be filed with the clerk of district 
court. The filing of the report does not constitute an adjudication or a 
determination of the merits of the report nor does the filing of the report 
constitute the court's approval of the report. The court may approve a 
report and allow and settle an accounting only upon notice to the ward's 
guardian ad litem and other interested persons who have made an 
appearance or requested notice of proceedings. The office of the state 
court administrator shall provide printed forms that may be used to fulfill 
reporting requirements. Any report must be similar in substance to the 
state court administrator's form. The forms must be available in the office 
of clerk of district court or obtainable through the supreme court's internet 
website.

10.9. Copies of the guardian's annual report to the court and of any other 
reports required by the court must be mailed to the ward and any 
interested persons designated by the court in its order. The ward's copy 
must be accompanied by a statement, printed with not less than 
double-spaced twelve-point type, of the ward's right to seek alteration, 
limitation, or termination of the guardianship at any time.

11.10. The guardian is entitled to receive reasonable sums for services and for 
room and board furnished to the ward as approved by the court or as 
agreed upon between the guardian and the conservator, provided the 
amounts agreed upon are reasonable under the circumstances. The 
guardian may request the conservator to expend the ward's estate by 
payment to third persons or institutions for the ward's care and 
maintenance.

SECTION 14. AMENDMENT. Section 30.1-28-14 of the North Dakota 
Century Code is amended and reenacted as follows:

30.1-28-14. Guardianships established before July 1, 1990.

The powers and duties of guardians and the rights and privileges of wards 
under guardianships established before July 1, 1990, are as provided by this chapter 
as it existed on June 30, 1990, and are not affected by chapter 405 of the 1989 
Session Laws, except that guardians appointed before July 1, 1990, must comply 
with the requirements of subsections 2, 4, 5, and 98 of section 30.1-28-12.

SECTION 15. Section 30.1-28-16 of the North Dakota Century Code is 
created and enacted as follows:

30.1  -  28  -  16. Court-authorized involuntary treatment with prescribed   
medication.

1. Upon notice and a hearing, a guardian may request authorization from 
the court for a ward to be treated with prescribed medication. The court 
may consider the petition in the initial procedure for court appointment of 
a guardian or at a separate involuntary treatment hearing.

2. As a part of a petition, the guardian shall provide a report from the 
treating expert examiner which must certify:

a. The proposed prescribed medication is clinically appropriate and 
necessary to treat the ward effectively and that the ward is a person 
requiring treatment;
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b. The ward was offered that treatment and refused the treatment or 
that the ward lacks the capacity to make or communicate a 
responsible decision about that treatment;

c. Prescribed medication is the least restrictive form of intervention 
necessary to meet the treatment needs of the ward; and

d. The benefits of the treatment outweigh the known risks to the ward.

3. a. Evidence of the factors certified under subsection 1 may be 
presented to the court within the petition and during the initial 
hearing for court appointment of a guardian under section 
30.1  -  28  -  03 or at a separate involuntary treatment hearing under this   
section. The court in ruling on the requested authorization for 
involuntary treatment with prescribed medication shall consider all 
relevant evidence presented at the hearing, including:

(1) The danger the ward presents to self or others;

(2) The ward's current condition;

(3) The ward's treatment history;

(4) The results of previous medication trials;

(5) The efficacy of current or past treatment modalities concerning 
the ward;

(6) The ward's prognosis; and

(7) The effect of the ward's mental condition on the ward's capacity 
to consent.

b. Involuntary treatment with prescribed medication may not be 
authorized by the court solely for the convenience of facility staff or 
for the purpose of punishment.

4. If the factors certified under subsection 1 have been demonstrated by 
clear and convincing evidence, the court may include in the court's 
findings on the petition, or the court may issue a separate order after 
notice and hearing, authoring the treating medical professional to 
involuntarily treat the ward with prescribed medication on such terms and 
conditions as are appropriate. However, unless specifically authorized by 
the court, the order for involuntary treatment with prescribed medication 
may not be in effect for more than ninety days.

SECTION 16. Section 30.1-28-17 of the North Dakota Century Code is 
created and enacted as follows:

30.1-28-17. Involuntary treatment with prescribed medication hearing.

1. The involuntary treatment with prescribed medication hearing, unless 
waived by the ward or the ward has been released as a person not 
requiring treatment, must be held within three days, exclusive of 
weekends and holidays, of the date of the filing of the petition. The court 
may extend the time for hearing for good cause.

2. The ward has the right to an examination by an independent expert 
examiner if so requested. If the ward is indigent, the county of residence 
of the ward shall pay for the cost of the examination and the ward may 
choose an independent expert examiner.
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3. The hearing must be held in the county of the ward's residence or 
location or the county in which the state hospital or treatment facility 
treating the ward is located. At the hearing, evidence in support of the 
request must be presented by the guardian or guardian's private counsel. 
During the hearing, the guardian and the ward must be afforded an 
opportunity to testify and to present and cross-examine witnesses. The 
court may receive the testimony of any other interested person. All 
individuals not necessary for the conduct of the proceeding must be 
excluded except that the court may admit individuals having a legitimate 
interest in the proceeding. The hearing must be conducted in as informal 
a manner as practical, but the issue must be tried as a civil matter. 
Discovery and the power of subpoena permitted under the North Dakota 
Rules of Civil Procedure are available to the ward. The court shall 
receive all relevant and material evidence that may be offered as 
governed by the North Dakota Rules of Evidence. There is a presumption 
in favor of the ward, and the burden of proof in support of the petition is 
upon the petitioner. If, upon completion of the hearing, the court finds the 
petition has not been sustained by clear and convincing evidence, the 
court shall deny the petition.

SECTION 17. Section 30.1-28-18 of the North Dakota Century Code is 
created and enacted as follows:

30.1-28-18. Length of involuntary treatment with prescribed medication 
and continuing treatment orders.

An initial order for involuntary treatment with prescribed medication may not 
exceed ninety days unless the court is presented with evidence the ward will 
continue to require treatment beyond the ninety  -  day period with the prescribed   
medication and the ward habitually has refused the treatment. If the court determines 
the ward will continue to require treatment with the prescribed medication beyond the 
ninety  -  day period and orders continuing treatment, the order for continuing treatment   
may be for a period not to exceed the term of the appointment of the guardian.

SECTION 18. Section 30.1-28-19 of the North Dakota Century Code is 
created and enacted as follows:

30.1-28-19. Application.

This chapter does not prohibit a hospital or treatment facility from rendering 
medical care without consultation, if in the exercise of sound medical judgment that 
care is immediately necessary and delay would endanger the life of or adversely and 
substantially affect the health of the ward."

Renumber accordingly

(1) DESK (3) COMMITTEE Page 8 s_stcomrep_51_016



2021 CONFERENCE COMMITTEE 

HB 1117



2021 HOUSE STANDING COMMITTEE MINUTES 

Industry, Business and Labor Committee 
Room JW327C, State Capitol 

HB 1117 
4/9/2021 

Conference Committee 

Relating to guardian consent to involuntary treatment with prescribed medication 

Rep. Roers Jones- Chairman opened the conference committee meeting at 11:00 PM. 

Members Present:  Rep. Roers Jones, Rep. Karls, Rep. Buffalo, Senator Dwyer, Senator 
Fors, Senator Bakke. 

Discussion Topics: 
• Amendments
• Court requirements
• Involuntary treatment

Judge Felland: Chairman of the Guardian Work Group:  Oral testimony   11:02 

John Alm, Dept., of Human Services:  Testimony #11482    11:13 

Shelly Peterson, ND Long Term Care Association:  Oral testimony    11:23 

Stopped 11:45 AM 

DeLores D. Shimek 
Committee Clerk 



#11482
PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1117 

~ , That the Senate recede from its amendments as printed on pages 1333 through 1340 of the House 
1 Journal and pages 1023 through 1031 of the Senate Journal and that House Bill No. 1117 be amended 

as follows: 

Page 1, line 1, after "to" insert "create and enact sections 30.1-28-16, 30.1-28-17, 30.1-28-18, and 30.1-

28-19 of the North Dakota Century Code, relating to involuntary treatment of a ward with 

prescribed medication; and to" 

Page 1, line 2, after the first comma insert "25-03.1-18.2," 

Page 1, line 2, remove the second "and" 

Page 1, line 3, after "25-03.1-29" insert ", subsection 2 of section 30.1-28-03, and sections 30.1-28-04, 

30.1-28-12, and 30.1-28-14" 

Page 1, line 4, after "procedures" insert "and involuntary treatment of a ward with prescribed medication" 
Page 3, after line 17, insert: 

"SECTION 5. AMENDMENT. Section 25-03.1-18.2 of the North Dakota Century Code is 

amended and reenacted as follows: 

25-03.1-18.2. Guardian consent to involuntary treatment with prescribed 
medication. 

Notwithstanding sections 25-03.1-16, 25-03.1-18.1, and 25-03.1-24, if a patient refuses 
treatment with prescribed medication, a treating physician, physician assistant, psychiatrist, or 

advanced practice registered nurse may treat the patient with prescribed medication upon 

consent of the patient's guardian pursuant to subsection 6 of section 30.1 28 12 sections 30.1-

28-16, 30.1-28-17, and 30.1-28-18, and 30.1 28 19. 

-1--.,. The guardian's consent for involuntary treatment •.vith prescribed medication may 

not be in effect for more than ninety days 1.vithout receiving another 

recommendation and determination pursuant to subsection 6 of section 30.1 28 
42-,. 

The patient has the right to be free of the effects of medication at the preliminary or 

treatment hearing by discontinuance of medication no later than twenty four hours 

before the hearing unless, in the opinion of the prescriber, the need for the 

medication still exists or discontinuation would hamper the patient's preparation for 

and participation in the proceedings." 

Page 6, after line 29, insert: 

"SECTION 11. AMENDMENT. Subsection 2 of section 30.1-28-03 of the North Dakota 

Century Code is amended and reenacted as follows: 
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2. The petition for appointment of a guardian must state: 

a. The name, address, and corporate or agency status of the petitioner, and 

its connection with or relationship to the proposed ward; 

b. The name, age, and address of the proposed ward; 

c. The name and address of any person or institution having care or custody 

over the proposed ward; 

d. The names and addresses of the spouse, parents, and adult children or, if 

none, any adult siblings and any adult with whom the proposed ward 

resides in a private residence, or, if none, the nearest adult relative; 

e. A brief description of and the approximate value of the real and personal 

property and income of the proposed ward, so far as they are known to the 

petitioner; 

f. The extent of guardianship authority sought, including full authority, limited 

authority, or no authority in each area of residential, educational, medical, 

legal, vocational, and financial decisionmaking unless the petitioner is 

undecided on the extent of authority in any area, in which case the petition 

must state the specific areas in which the authority is sought; 

g. The occupation and qualifications of the proposed guardian; 

h. The name and address of the attorney, if known, who most recently 

represented the proposed ward; 

i. A statement alleging specific facts establishing the necessity for the 

appointment of a guardian; 

j. The name and address of any current conservator appointed for the 

proposed ward; 

k. The name and address of any person designated as an attorney in fact or 

agent in a power of attorney or as an agent in a health care directive; 

I. The name and address of any representative payee for the proposed ward; 

m. That less intrusive alternatives to guardianship have been considered; 

n. In the form of an attached recent statement, the physical, mental, and 

emotional limitations of the proposed ward from an expert examiner, if 

available; aoo 
o. Whether the petition seeks to restrict any of the following rights: 

(1) To vote; 

(2) To seek to change marital status; or 

(3) To obtain or retain a motor vehicle operator's license; and 
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p. If the proposed guardian seeks authority to involuntary treatment with 
prescribed psychiatric medication under section 30.1-28-16, a statement 
alleging specific facts under subsection 3 of section 30.1-28-16 and an 
attached recent report under subsection 2 of section 30.1-28-16. 

SECTION 12. AMENDMENT. Section 30.1-28-04 of the North Dakota Century Code is 
amended and reenacted as follows: 

30.1-28-04. (5-304) Findings - Order of appointment. 
1. The court shall exercise the authority conferred in this chapter consistent with the 

maximum self-reliance and independence of the incapacitated person and make 
appointive and other orders only to the extent necessitated by the incapacitated 
person's actual mental and adaptive limitations or other conditions warranting the 
procedure. 

2. At a hearing held under this chapter, the court shall: 
a. Hear evidence that the proposed ward is an incapacitated person. Age, 

eccentricity, poverty, or medical diagnosis alone is not sufficient to justify a 
finding of incapacity; 

b. Hear evidence and determine whether there are any existing general 
durable powers of attorney and durable powers of attorney for health care. 
If there are validly executed durable powers of attorney, the court shall 
consider the appointed attorneys in fact and agents appointed thereunder 
when assessing alternative resource plans and the need for a guardian; 
and 

c. Appoint a guardian and confer specific powers of guardianship only after 
finding in the record based on clear and convincing evidence that: 
(1) The proposed ward is an incapacitated person; 
(2) There is no available alternative resource plan that is suitable to 

safeguard the proposed ward's health, safety, or habilitation which 
could be used instead of a guardianship; 

(3) The guardianship is necessary as the best means of providing care, 
supervision, or habilitation of the ward; and 

(4) The powers and duties conferred upon the guardian are appropriate 
as the least restrictive form of intervention consistent with the ability 
of the ward for self-care. 
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3. Except upon specific findings of the court, a ward may not be deprived of any of 

the following legal rights: to vote, to seek to change marital status, or to obtain or 

retain a motor vehicle operator's license. 

4. The court may find that the ward retains other specific rights. 

5. The order appointing a guardian confers upon the guardian only those powers and 

duties specified in the order. In addition to any other powers conferred upon the 

guardian, the court's order must state whether the guardian has no authority, 

general authority, or limited authority to make decisions on behalf of the ward in 

each of the areas of residential, educational, medical, legal, vocational, and 

financial decisionmaking. A grant of limited authority must specify the limitations 

upon the authority of the guardian or the authority retained by the ward. The 

court's order must require the guardian to provide within ninety days from the date 

of the order a beginning inventory of all assets owned by the ward or in which the 

ward has an interest. The guardian shall provide a copy of the beginning inventory 

to the ward and any interested persons designated by the court in its order. Unless 

terminated earlier by the court, an order appointing or reappointing a guardian 

under this section is effective for up to five years. At least ninety days before the 

expiration of the initial order of appointment or any following order of 

reappointment, the court shall request and consider information submitted by the 

guardian, ward, ward's attorney, if any, and any interested persons regarding 

whether the need for a guardian continues to exist. If it is recommended that the 

guardianship continue, the court may appoint a guardian ad litem or visitor, or 

both, in accordance with section 30.1-28-03. The court shall hold a hearing on 

whether the guardianship should continue. Following the hearing and 

consideration of submitted information, the court may reappoint the guardian for up 

to another five years, allow the existing order to expire, or appoint a new guardian 

in accordance with this section. The supreme court, by rule or order, shall provide 

for the regular review of guardianship in existence on August 1, 2015. 

6. Unless a court of competent jurisdiction determines otherwise, a durable power of 

attorney for health care executed pursuant to chapter 23-06.5 takes precedence 

over any authority to make medical decisions granted to a guardian pursuant to 

chapter 30.1-28. 

+-c A grant of general authority to make medical decisions includes the authority to 

consent to involuntary treatment 1;.iith prescribed medications. Except upon specific 
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findings of the court, a grant of limited authority does not include authority to 
consent to involuntary treatment with prescribed medications. 

SECTION 13. AMENDMENT. Section 30.1-28-12 of the North Dakota Century Code is 
amended and reenacted as follows: 

30.1-28-12. (5-312) General powers and duties of guardian. 
1. A guardian of an incapacitated person has only the powers and duties specified by 

the court. 

2. To the extent that it is consistent with the terms of an order by a court of 
competent jurisdiction, the guardian is entitled to custody of the person of the ward 
and may establish the ward's place of residence within or without this state. 
However, no guardian may voluntarily admit a ward to a mental health facility or 
state institution for a period of more than forty-five days without a mental health 
commitment proceeding or other court order. Notwithstanding the other provisions 
of this subsection, the guardian may readmit a ward to a mental health facility or a 
state institution within sixty days of discharge from that institution, if the original 
admission to the facility or institution had been authorized by the court. 

3. If entitled to custody of the ward, the guardian should make provision for the care, 
comfort, and maintenance of the ward and, whenever appropriate, arrange for the 
ward's training, education, or habilitative services. The guardian shall take 
reasonable care of the ward's clothing, furniture, vehicles, and personal effects. 

4. Notwithstanding general or limited authority to make medical decisions on behalf 
of the ward, no guardian may consent to psychosurgery, abortion, sterilization, or 
experimental treatment of any kind unless the procedure is first approved by order 
of the court. 

5. When exercising the authority granted by the court, the guardian shall safeguard 
the civil rights and personal autonomy of the ward to the fullest extent possible by: 
a. Meeting with the ward following the hearing, unless the ward is represented 

by an attorney, and explaining to the fullest extent possible the contents of 
the court's order and the extent of the guardian's authority; 

b. Involving the ward as fully as is practicable in making decisions with 
respect to the ward's living arrangements, health care, and other aspects of 
the ward's care; and 

c. Ensuring the ward's maximum personal freedom by using the least 
restrictive forms of intervention and only as necessary for the safety of the 
ward or others. 
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6. A guardian with authority to consent to involuntary treatment 111ith prescribed 
medications may not provide consent v.iithout receiving a recommendation and 
determination from the 1Nard's treating physician, physician assistant, psychiatrist, 
or advanced practice registered nurse that: 

a:- The proposed prescribed medication is clinically appropriate and necessary 
to effectively treat the ward and that the ward requires treatment; 

a:- The 'Nard 1Nas offered that treatment and refused it or that the 'Nard lacks 
the capacity to make or communicate a responsible decision about that 
treatment; 

&. Prescribed medication is the least restrictive form of intervention necessary 
to meet the treatment needs of the ward; and 

4 The benefits of the treatment outweigh the known risks to the ward. 
+-: If no conservator for the estate of the ward has been appointed and if the guardian 

has been granted authority to make financial decisions on behalf of the ward, the 
guardian may: 

a. Institute proceedings to compel any person under a duty to support the 
ward or to pay sums for the welfare of the ward to perform that duty. 

b. Receive money and tangible property deliverable to the ward and apply the 
money and property for support, care, and education of the ward; but, the 
guardian may not use funds from the ward's estate for room and board 
which the guardian or the guardian's spouse, parent, or child have 
furnished the ward unless a charge for the service is approved by order of 
the court made upon notice to at least one of the next of kin of the ward, if 
notice is possible. The guardian shall exercise care to conserve any excess 
for the ward's needs. 

~L If a conservator has been appointed, all of the ward's estate received by the 
guardian in excess of those funds expended to meet current expenses for support, 
care, and education of the ward must be paid to the conservator for management 
as provided in this title, and the guardian must account to the conservator for funds 
expended. 

9:-8. A guardian shall file an annual report with the court regarding the exercise of 
powers and duties in areas of authority specified in the court's order of 
appointment. The report must describe the status or condition of the ward, 
including any change of residence and reasons for the change, any medical 
treatment received by or withheld from the ward, any expenditure and income 
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affecting the ward, any sale or transfer of property affecting the ward, and any 

exercise of legal authority by the guardian affecting the ward. The report must 

include changes that have occurred since the previous reporting period and an 

accounting of the ward's estate. The guardian also shall report whether the ward 

continues to require guardianship and whether any powers of the guardian should 

be increased or limited. The report must be filed with the clerk of district court. The 

filing of the report does not constitute an adjudication or a determination of the 

merits of the report nor does the filing of the report constitute the court's approval 

of the report. The court may approve a report and allow and settle an accounting 

only upon notice to the ward's guardian ad litem and other interested persons who 

have made an appearance or requested notice of proceedings. The office of the 

state court administrator shall provide printed forms that may be used to fulfill 

reporting requirements. Any report must be similar in substance to the state court 

administrator's form. The forms must be available in the office of clerk of district 

court or obtainable through the supreme court's internet website. 

40:-9. Copies of the guardian's annual report to the court and of any other reports 

required by the court must be mailed to the ward and any interested persons 

designated by the court in its order. The ward's copy must be accompanied by a 

statement, printed with not less than double-spaced twelve-point type, of the 

ward's right to seek alteration, limitation, or termination of the guardianship at any 

time. 

44-,..1.Q,. The guardian is entitled to receive reasonable sums for services and for room and 

board furnished to the ward as approved by the court or as agreed upon between 

the guardian and the conservator, provided the amounts agreed upon are 

reasonable under the circumstances. The guardian may request the conservator to 

expend the ward's estate by payment to third persons or institutions for the ward's 

care and maintenance. 

SECTION 14. AMENDMENT. Section 30.1-28-14 of the North Dakota Century Code is 

amended and reenacted as follows: 

30.1-28-14. Guardianships established before July 1, 1990. 

The powers and duties of guardians and the rights and privileges of wards under 

guardianships established before July 1, 1990, are as provided by this chapter as it existed on 

June 30, 1990, and are not affected by chapter 405 of the 1989 Session Laws, except that 

guardians appointed before July 1, 1990, must comply with the requirements of subsections 2, 4, 

5, and 9§. of section 30.1-28-12. 
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SECTION 15. Section 30.1-28-16 of the North Dakota Century Code is created and 

enacted as follows: 

30.1-28-16. Court-authorized involuntary treatment with prescribed medication. 
1. Upon notice and a hearing, a guardian may request authorization from the court 

fel:to consent to a ward to be treated with prescribed medication. The court may 

consider the petition in the initial procedure for court appointment of a guardian or 

at a separate involuntary treatment hearing pursuant to section 30.1-28-17. 

2. As a part of a petition, the guardian shall provide a report from the treating expert 

~ 

examiner or treating physician, physician assistant, psychiatrist, or advanced 

practice registered nurse which must certify: 

~ The proposed prescribed medication is clinically appropriate and necessary 

to treat the ward effectively and that the ward is a person requiring 

treatment; 

~ +Relf the ward was offered that treatment and refused the treatment or that 

the ward lacks the capacity to make or communicate a responsible 

decision about that treatment; 

£:. 

fl 
~ 

Prescribed medication is the least restrictive form of intervention necessary 

to meet the treatment needs of the ward; and 

The benefits of the treatment outweigh the known risks to the ward. 

Evidence of the factors certified under subsection 42 may be presented to 

the court within the petition and during the initial hearing for court 

appointment of a guardian under section 30.1-28-03 or at a separate 

involuntary treatment hearing under-tA-is section 30.1-28-17. The court in 

ruling on the requested authorization fel:to consent to involuntary treatment 

with prescribed medication shall consider all relevant evidence presented 

at the hearing, including: 

ill 
m 
.Q)_ 

{11 

.{fil 

The danger the ward presents to self or others; 

The ward's current condition; 

The ward's treatment history; 

The results of previous medication trials; 

The efficacy of current or past treatment modalities concerning the 

ward; 

.{§1 The ward's prognosis; and 

ill The effect of the ward's mental condition on the ward's capacity to 

consent. 
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4. 

Involuntary treatment with prescribed medication may not be authorized by 
the court solely for the convenience of facility staff or for the purpose of 

punishment. 

If the factors certified under subsection 42 have been demonstrated by clear and 
convincing evidence, the court may include in the court's findings on the petition, 
or the court may issue a separate order after notice and hearing, authoring the 
guardian to provide consent to the treating medical professional to involuntarily 
treat the ward with prescribed medication on such terms and conditions as are 
appropriate. However, unless specifically authorized by the court, the order foo:o 
consent to involuntary treatment with prescribed medication may not be in effect 
for more than ninety days. 

SECTION 16. Section 30.1-28-17 of the North Dakota Century Code is created and 
enacted as follows: 

30.1-28-17. Involuntary treatment with prescribed medication hearing. 
1. The involuntary treatment with prescribed medication hearing, unless waived by 

the ward or the ward has been released as a person not requiring treatment, must 
be held within three business days, exclusive of weekends and holidays, of the 
date of the filing of the petition. The court may extend the time for hearing for good 
Gat!Se. 

3. 

The ward has the right to an examination by an independent expert examiner if so 
requested. If the ward is indigent, the county of residence of the ward shall pay for 
the cost of the examination and the 'Nard may choose an independent expert 
examiner. 

The hearing must be held in the county of the ward's residence or location or the 
county in which the state hospital or treatment facility treating the ward is located. 
At the hearing, evidence in support of the request must be presented by the 

guardian or guardian's private counsel. During the hearing, the guardian and the 
ward must be afforded an opportunity to testify and to present and cross-examine 
witnesses. The court may receive the testimony of any other interested person. All 
individuals not necessary for the conduct of the proceeding must be excluded 
except that the court may admit individuals having a legitimate interest in the 
proceeding. The hearing must be conducted in as informal a manner as practical, 
but the issue must be tried as a civil matter. Discovery and the power of subpoena 
permitted under the North Dakota Rules of Civil Procedure are available to the 
ward. The court shall receive all relevant and material evidence that may be 
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offered as governed by the North Dakota Rules of Evidence. There is a 

presumption in favor of the ward, and the burden of proof in support of the petition 
is upon the petitioner. If, upon completion of the hearing, the court finds the 
petition has not been sustained by clear and convincing evidence, the court shall 
deny the petition. 

SECTION 17. Section 30.1-28-18 of the North Dakota Century Code is created and 
enacted as follows: 

30.1-28-18. Length of involuntary treatment with prescribed medication and 
continuing treatment orders. 

An initial order for a guardian to consent to involuntary treatment with prescribed 
medication may not exceed ninety days unless the court is presented with evidence the ward will 
continue to require treatment beyond the ninety-day period with the prescribed medication and 
the ward habitually has refused the treatment. If the court determines the ward will continue to 
require treatment with the prescribed medication beyond the ninety-day period and orders 
continuing treatment, the order for a guardian to consent to continuing treatment may be for a 
period not to exceed the term of the appointment of the guardian. 

SECTION 18. Section 30.1-28-19 of the North Dakota Century Code is created and 
enacted as follows: 

30.1-28-19. Application. 

This chapter does not limit the use of medication pursuant to sections 25-03.1-16, 25-
03.1-18.1, or 25-03.1-24, or prohibit a hospital or treatment facility from rendering medical care 
without consultation, if in the exercise of sound medical judgment that care is immediately 
necessary and delay would endanger the life of or adversely and substantially affect the health of 
the ward." 

Renumber accordingly 
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2021 HOUSE STANDING COMMITTEE MINUTES 

Industry, Business and Labor Committee 
Room JW327C, State Capitol 

HB 1117 
4/12/2021 

Conference Committee 

Relating to guardian consent to involuntary treatment with prescribed medication 

Rep. Roers Jones- Chairman opened the conference committee meeting at 11:00AM 

Members Present:  Rep. Roers Jones, Rep. Karls, Rep. Buffalo, Senator Dwyer, Senator 
Fors,  Senator Bakke. 

Discussion Topics: 
• Amendments
• Existing medical provisions

Rosalie Etherington, Chief Clinics Officer, Dept. of Human Services:   Oral  testimony  
- Information  11:02

Senator Dwyer moved the Senate recede from Senate amendments. Senator Bakke 
seconded 

Roll Call Vote:  6 Yes  0  No  0  Absent 

House Carrier:  Rep. Roers Jones  Senate Carrier: Senator Dwyer 

Stopped 11:21 AM 

DeLores D. Shimek 
Committee Clerk 



Date: 4/9/2021 
Roll Call Vote #: 1 

2021 HOUSE CONFERENCE COMMITTEE 
ROLL CALL VOTES 

BILLNO.  HB 1117 as engrossed 

   House Judiciary  Committee 
Action Taken ☐ HOUSE accede to Senate Amendments 

☐ HOUSE accede to Senate Amendments and further amend
☒ SENATE recede from Senate amendments
☐ SENATE recede from Senate amendments and amend as follows

☐ Unable to agree, recommends that the committee be discharged and a new
committee be appointed

Motion Made by: Senator Dwyer Seconded by: Senator Bakke 

Representatives 4/9 4/12 Yes No Senators 4/9 4/12 Yes No 
Rep. Roers Jones - Chairman P P Y Senator Dwyer - Chairman P P Y 
Rep. Karls P P Y Senator Fors P P Y 
Rep. Buffalo P P Y Senator Bakke P P Y 

Total Rep. Vote Total Senate Vote 

Vote Count Yes: 6 No: o Absent: o 

Senate Carrier Senator Dwyer 

 . of amendment 

House Carrier Rep. Roers Jones 

LC Number 

LC Number . of engrossment 



Com Conference Committee Report Module ID: h_cfcomrep_02_001
April 12, 2021 11:41AM  House Carrier: Roers Jones

Senate Carrier: Dwyer

REPORT OF CONFERENCE COMMITTEE
HB 1117, as engrossed: Your conference committee (Sens. Dwyer, Fors, Bakke and Reps. 

Roers  Jones,  Karls,  Buffalo)  recommends  that  the  SENATE RECEDE from the 
Senate amendments as printed on HJ page 1331 and place HB 1117 on the Seventh 
order. 

Engrossed HB 1117 was placed on the Seventh order of business on the calendar. 
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