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HISTORY AND FUNCTIONS OF THE NORTH DAKOTA
LEGISLATIVE COUNCIL

HISTORY OF THE

LEGISLATIVE COUNCIL

The North Dakota Legislative Council was created in
1945 as the Legislative Research Committee (LRC).
The LRC had a slow beginning during the first interim of
its existence because, as reported in the first biennial
report, the prevailing war conditions prevented the
employment of a research director until April 1946.

After the hiring of a research director, the first LRC
held monthly meetings prior to the 1947 legislative
session and recommended a number of bills to that
session. Even though the legislation creating the LRC
permitted the appointment of subcommittees, all of the
interim work was performed by the 11 statutory
members until the 1953-54 interim, when other
legislators participated in studies. Although “research”
was its middle name, in its early years the LRC served
primarily as a screening agency for proposed legislation
submitted by state departments and organizations. This
screening role is evidenced by the fact that as early as
1949, the LRC presented 100 proposals prepared or
sponsored by the committee which the biennial report
indicated were not all necessarily endorsed by the
committee and included were several alternative or
conflicting proposals.

The name of the LRC was changed to the Legislative
Council in 1969 to more accurately reflect the scope of
its duties. Although research is still an integral part of
the functioning of the Legislative Council, it has become
a comprehensive legislative service agency with various
duties in addition to research.

THE NEED FOR A

LEGISLATIVE SERVICE AGENCY

Nearly all states have a legislative council or its
equivalent, although a few states use varying numbers
of special committees.

Legislative service agencies provide legislators with
the tools and resources that are essential if they are to
fulfill the demands placed upon them. In contrast to
other branches of government, the Legislative Assembly
in the past had to approach its deliberations without its
own information sources, studies, or investigations.
Some of the information relied upon was inadequate or
slanted because of special interests of the sources.

To meet these demands, the Legislative Assembly
established the North Dakota Legislative Council. The
existence of the Council has made it possible for the
Legislative Assembly to meet the demands of today
while remaining a part-time citizen legislature that meets
for a limited number of days every other year.

COMPOSITION OF THE COUNCIL
The Legislative Council by statute consists of
17 legislators, including the majority and minority leaders
of both houses and the Speaker of the House. The

Speaker appoints six other representatives, three from
the majority and three from the minority as
recommended by the majority and minority leaders,
respectively. The Lieutenant Governor, as President of
the Senate, appoints four senators from the majority and
two from the minority as recommended by the majority
and minority leaders, respectively.

The Legislative Council is thus composed of
10 majority party members and 7 minority party
members and is served by a staff of attorneys,
accountants, researchers, and auxiliary personnel who
are hired and who serve on a strictly nonpartisan basis.

FUNCTIONS AND METHODS OF

OPERATION OF THE COUNCIL

Although the Legislative Council has the authority to
initiate studies or other action deemed necessary
between legislative sessions, much of the Council's work
results from study resolutions passed by both houses.
The usual procedure is for the Council to designate
committees to carry out the studies, although a few
Council committees, including the Administrative Rules
Committee, Employee Benefits Programs Committee,
Information Technology Committee, and Legislative
Audit and Fiscal Review Committee, are statutory
committees with duties imposed by state law.

Regardless of the source of authority of interim
committees, the Council appoints the members with the
exception of a few members appointed as provided by
statute.  Nearly all committees consist entirely of
legislators, although a few citizen members are
sometimes selected to serve when it is determined they
can provide special expertise or insight for a study.

The Council committees hold meetings throughout
the interim at which members hear testimony, review
information and materials provided by staff, other state
agencies, and interested persons and organizations, and
consider alternatives. Occasionally it is necessary for
the Council to contract with universities, consulting firms,
or outside professionals on specialized studies and
projects. However, the vast majority of studies are
handled entirely by the Council staff.

Committees make their reports to the full Legislative
Council, usually in November preceding a regular
legislative session. The Council may accept, amend, or
reject a committee’s report. The Legislative Council then
presents the recommendations it has accepted, together
with bills and resolutions necessary to implement them,
to the Legislative Assembly.

In addition to conducting studies, the Council and its
staff provide a wide range of services to legislators,
other state agencies, and the public. Attorneys on the
staff provide legal advice and counsel on legislative
matters to legislators and legislative committees. The
Council supervises the publication of the Session Laws,
the North Dakota Century Code, and the North Dakota
Administrative Code. The Council reviews state agency



rules and rulemaking procedures, legislative proposals
affecting health and retirement programs for public
employees, and information technology management of
state agencies. The Council has on its staff the
legislative budget analyst and auditor and assistants
who provide technical assistance to Council committees
and legislators, review audit reports for the Legislative
Audit and Fiscal Review Committee, provide budget
analysis, and assist the Legislative Assembly in
developing the state's biennial budget. The Council
provides information technology services to the
legislative branch, including legislative publishing and bill
drafting capabilities. The Council makes arrangements
for legislative sessions and controls the use of the
legislative chambers and use of space in the legislative
wing of the State Capitol. The Council also maintains a
wide variety of materials and reference documents,
many of which are not available from other sources.

MAJOR PAST PROJECTS

OF THE COUNCIL

Nearly every facet of state government and statutes
has been touched by one or more Council studies since
1945. Statutory revisions, including the rewriting of
criminal laws, election laws, game and fish laws,
insurance laws, motor vehicle laws, school laws, and
weapons laws have been among the major
accomplishments of interim committees. Another project
was the republication of the North Dakota Revised Code
of 1943, the resulting product being the North Dakota
Century Code.

Government reorganization has also occupied a
considerable amount of attention. Included have been
studies of the delivery of human services, agriculturally
related functions of state government, the creation of the
Information Technology Department and the cabinet-
level position of Chief Information Officer, the creation of
the Department of Commerce, organization of the state’s
higher education system, and the creation of the
Commission on Legal Counsel for Indigents, as well as
studies of the feasibility of consolidating functions in
state government. Unification of the state’s judicial

system and the establishment of a public venture capital
corporation were also subjects of studies.

The review and updating of uniform and model acts,
such as the Uniform Probate Code and the Uniform
Commercial Code, have also been included in past
Council agendas. Constitutional revision has been
studied several interims, as well as studies to implement
constitutional measures that have been approved by the
voters.

Pioneering in new and untried areas is one major
function of interim committees. The regulation and
taxation of natural resources, including oil and gas in the
1950s and coal in the 1970s, have been the highlights of
several interim studies. The closing of the constitutional
institution of higher education at Ellendale also fell upon
an interim committee after a fire destroyed one of the
major buildings on that campus. The expansion of the
University of North Dakota School of Medicine and
Health Sciences is another area that has been the
subject of several interim studies.

The Legislative Council has permitted the legislative
branch to be on the cutting edge of technological
innovation. North Dakota was one of the first states to
have a computerized bill status system in 1969 and,
beginning in 1989, the Legislator's Automated Work
Station system has allowed legislators to access
legislative documents at their desks in the House and
Senate. Since 1997, the Legislative Council has had the
responsibility to study emerging technology and evaluate
its impact on the state’s system of information
technology.

Perhaps of most value to citizen legislators are
committees that permit members to keep up with rapidly
changing developments in complex fields. Among these
are the Budget Section, which receives the executive
budget prior to each legislative session. The
Administrative Rules Committee allows legislators to
monitor executive branch department rules. Other
subjects that have been regularly studied include school
finance, health care, property taxes, and legislative
rules.
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SUMMARY
BRIEFLY - THIS REPORT SAYS

ADMINISTRATIVE RULES COMMITTEE

The Council reviewed all state administrative
rulemaking actions from December 2004 through
October 2006, covering 1,920 pages of rules. The
Council voided one set of agency rules. The Council
approved repeal of obsolete rules as requested by the
Department of Human Services. The Council agreed on
rules amendments with the Department of Human
Services, Superintendent of Public Instruction, Attorney
General, State Board of Accountancy, and Workforce
Safety and Insurance.

ADVISORY COMMISSION ON

INTERGOVERNMENTAL RELATIONS

The Advisory Commission on Intergovernmental
Relations exercised its statutory authority to serve as a
forum for the discussion and resolution of
intergovernmental problems and to study issues relating
to local government structure; fiscal and other powers
and functions of local governments; relationships
between and among local governments and the state or
any other government; allocation of state and local
resources; interstate issues involving local governments,
including cooperation with the appropriate authorities of

other states; and statutory changes required to
implement commission recommendations.

In particular, the Council studied charitable
organizations' property tax exemptions, tax levy

authority, township levy limitations, city and county
development impact fees, legal services for indigents,
the Uniform Environmental Covenant Act, extraterritorial
zoning jurisdiction, jail administration, and the feasibility
and desirability of establishing an organization or
ombudsman to support and coordinate governmental
and private efforts to discourage destructive behavior.
The Council also received a report on the use of county
document preservation funds.

AGRICULTURE AND NATURAL

RESOURCES COMMITTEE

The Council studied utilization of the state's abundant
energy resources to attract energy-intensive economic
development projects to the state, railroad fuel
surcharges, and the process to negotiate and quantify
reserved water rights.

The Council recommends House Bill No. 1025 to
authorize the Governor to negotiate reserved water
rights of the United States and federally recognized
Indian tribes.

The Council received information concerning the
Garrison Diversion Unit Project and Red River Valley
Water Supply Project studies.

The Council received a report from the Game and
Fish Department regarding the department's findings on
its assessment of the status of mountain lions in North
Dakota.
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The Council received reports from the Agriculture
Commissioner regarding all notifications and requests
for assistance by individuals who believe local weed
boards have not eradicated or controlled noxious weeds
satisfactorily.

The Council reviewed grain quality issues and
agricultural research activities, the future of North
Dakota's endangered species protection program, the
Public Service Commission's case against rail carriers
for high grain shipment rates, and renewable energy
initiatives under consideration in Fargo and Grand Forks.

BUDGET SECTION

The Council received information regarding the duties
and responsibilities of the Budget Section and
recommends Senate Bill No. 2028 to remove statutory
requirements for certain reports to the Budget Section.

The Council received periodic reports from the Office
of Management and Budget on the status of the general
fund, tobacco settlement proceeds, irregularities in the
fiscal practices of the state, the status of the risk
management workers' compensation program, and
agency turnbacks to the general fund for the 2003-05
biennium.

The Council received reports from the North Dakota
University System regarding the higher education equity
pool, the higher education review of the long-term
finance plan, and the status of utilities' budgets for the
institutions of higher education for the 2005-07 biennium.
The Council authorized the expenditure of additional
funds for capital projects at North Dakota State
University and Minot State University - Bottineau.

The Council received annual reports from the
Information Technology Department and the Mill and
Elevator and reports from Job Service North Dakota on
the status of the unemployment insurance computer
system modernization procurement planning.

The Council received reports from the Department of
Human Services on transfers the department made
between line items and between subdivisions in excess
of $50,000, the status of the federal medical assistance
program percentage for fiscal year 2007, and the status
of the Medicaid management information system project.

The Council received reports from the Department of
Commerce on the annual audits of renaissance fund
organizations, the job web site, common accountability
measures, North Dakota economic goals and
benchmarks, and the use of grant funds by the Rural
Development Council, the Red River Valley Research
Corridor, the center for technology program, and the
partners in marketing program. The Council received
reports from the Highway Patrol on the training program
for law enforcement officers and other emergency
service providers, from Workforce Safety and Insurance
on the status of the building maintenance account, and
from the Department of Transportation on additional full-
time equivalent positions hired for highway construction.



The Council approved 11 requests for centers of
excellence funding awards that had prior approval of the
Centers of Excellence Commission and the Emergency
Commission. The Council approved two land acquisition
requests of the Game and Fish Department. The
Council approved 47 agency requests considered for
increased spending authority, transfers of spending
authority, or increased full-time equivalent positions that
were approved by the Emergency Commission. There
were six requests authorized by the Emergency
Commission to obtain funds from the state contingency
fund.

The Council recommends House Concurrent
Resolution No. 3001 to authorize the Budget Section to
hold legislative hearings required for receipt of federal
block grant funds.

BUDGET COMMITTEE ON

GOVERNMENT SERVICES
The Council studied the incarceration and facility
needs of the Department of Corrections and

Rehabilitation and received reports from the Department
of Corrections and Rehabilitation, the Dakota Women's
Correctional and Rehabilitation Center, regional
correctional centers, county jails, and a corporation
operating private correctional facilities. The Council
received information on male and female inmate
populations, the condition of existing facilities,
incarceration guidelines, alternatives to incarceration,
joint exercise of governmental powers, and requirements

of the Nurse Practices Act and rules relating to
medication management within local correctional
facilities.

The Council recommends Senate Bill No. 2025 to
provide for an exemption from nursing requirements for
employees providing medication to inmates within a
correctional facility and House Bill No. 1026 to provide
an appropriation of $38 million from the general fund for
the renovation and expansion of the State Penitentiary.

The Council received reports from the Office of
Management and Budget, the Department of
Transportation, the Highway Patrol, the Parks and
Recreation Department, the Information Technology
Department, the Department of Commerce, and the
Department of Veterans Affairs regarding the
government performance and accountability system pilot
project.

The Council studied state-owned real estate and the
utilization of real estate owned by state agencies and
institutions, the best use of state-owned real estate, and
whether the state should establish and maintain an
inventory of state-owned real estate. The Council
received reports from the Office of Management and
Budget and the Land Department.

The Council received a report regarding the history of
the bistate authority legislation providing for agreements
between North Dakota and South Dakota to jointly
exercise any agency, department, or institution function
authorized by law.
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BUDGET COMMITTEE ON HEALTH CARE

The Council studied the need for a comprehensive
long-range study of the state's current and future health
care needs. The Council recommends that the
60th Legislative Assembly consider providing for a
comprehensive Legislative Council study of health care
and health insurance during the 2007-08 interim and that
a consultant be hired, as necessary, to assist with the
study.

The Council studied the feasibility and desirability of
creating an allied health professions board to regulate
the practice of members of allied health professions,
including the feasibility and desirability of a North Dakota
allied health professions board entering joint
professional licensure agreements with neighboring
states. The Council recommends Senate Bill No. 2026
establishing an allied health professions board.

The Council studied the fiscal impact and the
feasibility and desirability of establishing an umbrella
licensing organization for a group consisting of
counselors, psychologists, marriage and family
therapists, and social workers.

The Council studied the licensure and regulation of
acupuncturists practicing in the state as well as the
possibility of multistate joint licensure and regulation
programs. The Council recommends Senate Bill
No. 2027 requiring individuals practicing acupuncture in
North Dakota, excluding those individuals who practice
acupuncture under the scope of a profession for which
they are licensed, to register with the State Department
of Health.

The Council received a report from the Insurance
Commissioner regarding cost-benefit analyses for bills
mandating health insurance coverage during the 2005
legislative session. The Council accepted the Insurance
Commissioner's recommendation to continue to contract
with Milliman and Associates to conduct cost-benefit
analyses during the 2007 legislative session.

The Council received reports from the Board of
Nursing on its study of nursing educational requirements
and the nursing shortage in this state and the
implications for rural communities, the Department of
Human Services regarding enrollment statistics and
costs associated with the children's health insurance
program state plan, and the State Department of Health
regarding its pilot project to test an announced basic
care survey process and the department's
recommendation regarding whether the unannounced
survey process should continue for all basic care
facilities.

BUDGET COMMITTEE ON

HUMAN SERVICES

The Council studied public health units and food and
lodging investigation services, the Medicaid medical
reimbursement system, the costs and benefits of
adopting a comprehensive Healthy North Dakota and
workplace wellness program, services provided by
residential treatment centers and residential child care
facilities and the appropriateness of the payments
provided by the state for the services, and state



programs providing services to children with special
health care needs.

The Council received reports from the Department of
Human Services regarding the department's review of its
budget, programs, and services; the department's plan
to transfer appropriate individuals from the
Developmental Center to community placements; the
department's Medicaid waiver request to provide in-
home services to children with extraordinary medical
needs; the department's amendment to the North
Dakota Medicaid state plan allowing the disregard of
assets for individuals owning long-term care insurance
policies; activities of the prescription drug monitoring
workgroup and implementation of a prescription drug
monitoring program; the development of management
initiatives for the Medicaid program; the development
and implementation of a plan for the implementation of
the Medicare prescription drug program; and the
department's five-year Medicaid analysis report. The
Council recommends the 60th Legislative Assembly
consider the value of the biennial medical assistance
report and the importance of continuing funding for the
report for the actuarial analysis and other information
that may be useful for the Legislative Assembly in the
development of the Department of Human Services'
appropriation.

COMMISSION ON

ALTERNATIVES TO INCARCERATION

The Council studied sentencing alternatives,
mandatory sentences, treatment options, the expanded
use of problem-solving courts, home monitoring, and
other issues related to alternatives to incarceration.

The Council recommends Senate Bill No. 2029 to
provide standards under which the Department of
Corrections and Rehabilitation may implement an
electronic home detention and global positioning system
monitoring program.

The Council provided recommendations to the
Governor for the Governor's consideration in preparation
of the biennial executive budget, including $300,000 for
room and board expenses for individuals admitted to a
faith-based program to address addiction problems,
approximately $600,000 for the addition of two full-time
equivalent positions for the Department of Corrections
and Rehabilitation and four full-time equivalent positions
for the Department of Human Services to assist in the
expansion of drug courts, up to $1.2 million for the
expansion of the Robinson Recovery Center, $200,000
to be administered on a cost-share basis with local
governments for the operation of community service
programs, and $582,000 to assist in implementing the
Cass County Jail Intervention Coordinating Committee
mental health project, to be contingent upon the receipt
of a federal grant for the implementation of the project.

The Council expresses its support for an appropriate
level of funding, staffing, and training for electronic
monitoring programs and the continued use and
expansion of the secure continuous remote alcohol
monitoring program and the Council encourages the
Governor to assess the need for reducing caseloads for
licensed addiction counselors, case managers for
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individuals with serious mental illnesses, and parole and
probation officers to attempt to achieve industry
caseload standards. The Council recommends the
provision of adequate funding for mental health and
substance abuse programs.

The Council encourages the Department of Human
Services to work with treatment providers to identify
gaps in recovery support services and to assist in the
implementation of programs to provide early mental
health screenings, encourages school districts to
operate alternative schools to assist in keeping
adolescents in school, encourages the continued study
of the effectiveness of substance abuse treatment
programs, and encourages state agencies and other
entities to place additional emphasis on education and
awareness of substance abuse issues.

The Council expresses support for the work of the
Prevention Council appointed by the Governor, including
the identification of methods for strengthening families
and healthy communities, and expresses support and
encouragement for private initiatives, such as the
program that provides mentors for children of
incarcerated individuals.

ECONOMIC DEVELOPMENT COMMITTEE

The Council studied the state's business climate
through a business climate initiative, which included
conducting and participating in seven focus groups and
a Business Congress attended by business leaders,
local economic developers, and young professionals.
The focus groups discussed ways to enhance the state's
business climate to stimulate job growth and enhance
economic prosperity for employees and employers by
encouraging the growth of existing businesses in the
state, creating new businesses in the state, and
encouraging expansion or relocation of businesses in
the state. The Business Congress received a report on
the activities of the focus groups, identified methods to
enhance the state's business climate to stimulate job
growth and enhance economic prosperity, identified
methods to prepare the state for the high-growth and
high-demand jobs of the future, and evaluated the
impact of existing state economic development
programs.

The Council studied issues relating to venture and
risk capital and whether and how some of these issues
may be negatively impacting business development in
the state.

The Council received a biennial report from the
Commissioner of Commerce on the process used and
factors considered by the commissioner in identifying
target industries on which economic development efforts
are focused and the special focus target industry; reports
from the Commissioner of Commerce on the status of
the American Indian Business Development Office and
the status of the International Trade and Business
Office, on the status of the certification program through
which the Division of Economic Development and
Finance provides training services to local economic
developers, on the status of the image information
program, on the status of the business hotline program,
on the status of the Dakota Manufacturing Initiative, on



the outcome of the department's study of the state's
intellectual property laws as they relate to the protection
of intellectual property rights, and on the outcome of the
department's study of the state's economic development
incentives; a report from the president of the Bank of
North Dakota on the status of the Bank's investment in
alternative and venture capital investments and early-
stage capital funds; a report from the State Board of
Higher Education and the Centers of Excellence
Commission on the status of the centers of excellence
program; a report from the chancellor of the University
System on the outcome of the State Board of Higher
Education's study of incentives the state could adopt to
serve as catalysts for stimulating more efficient
commercialization of new technologies; a report from the
director of the Office of Management and Budget on the
status of providing procurement information through the
Internet and on the outcome of the director's
procurement assistance center study; and annual
reports from the Department of Commerce Division of
Community Services on renaissance zone progress.

The Council recommends House Bill No. 1027 to
address a broad range of economic development and
business climate issues.

EDUCATION COMMITTEE

The Council studied the state’s elementary and
secondary  education system, including key
measurements of student progress, programs that
address the state’'s competitiveness with other states,
costs incurred by the state relating to implementation of
the No Child Left Behind Act, and the most effective
means of using taxpayer dollars at the state and local
levels to ensure the best possible education for the
children of this state. The Council recommends Senate
Bill No. 2030 to address the financial operation and
board membership of educational associations governed
by joint powers agreements.

The Council received reports regarding school district
employee compensation, requests for and waivers of
accreditation rules, requests for and waivers of
instructional time requirements for high school courses,
student scores on recent statewide tests of reading and
mathematics, the failure of school boards to meet a
statutory threshold for increasing teacher compensation,
implementation of a policy to assess the English
communication skills of faculty members and teaching
assistants at institutions of higher education, and the
State Board of Higher Education’s long-term finance
plan.

ELECTRIC INDUSTRY COMPETITION

COMMITTEE

The Council studied the impact of competition on the
generation, transmission, and distribution of electric
energy within this state. In addition, the Council
received reports on emergency 911 telephone system
standards and guidelines, on city and county fees on
telephone exchange access service and wireless
service, and on the activities of the North Dakota
Transmission Authority.
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The Council studied transmission issues, including
the Wyoming Infrastructure Authority, cost allocation and
recovery, siting, CapX 2020, wind energy, and project
financing. The Council recommends Senate Bill
No. 2031 to provide for expedited rate adjustments to
recover transmission facility costs. The Council studied
competition, taxation, and the continuation of the
committee. The Council recommends House Bill
No. 1028 to create the Energy Development and
Transmission Committee of the Council.

EMPLOYEE BENEFITS PROGRAMS

COMMITTEE
The Council solicited and reviewed various proposals
affecting retirement and health programs of public
employees and obtained actuarial and fiscal information
on each of these proposals and reported this information
to each sponsor. The Council also studied issues
relating to state employee compensation.

FINANCE AND TAXATION COMMITTEE

The Council studied enhanced funding for elementary
and secondary education and methods to reduce
property taxes to fund elementary and secondary
education.  The Council recommends Senate Bill
No. 2032 to appropriate approximately $74 million for
allocation to school districts and to require reduction to
school district property tax levies to reflect the allocation
received. The Council recommends House Bill No. 1029
to limit transfers of home rule county and city sales tax
revenue to school districts.

The Council studied alternatives to expressing
property tax levies in mills. The Council recommends
Senate Bill No. 2033 to require more information for
taxpayers on property tax statements.

HIGHER EDUCATION COMMITTEE

The Council studied higher education funding and
accountability, including a review of the progress made
in implementing the Higher Education Roundtable
recommendations relating to the North Dakota University
System meeting the state's expectations and needs, the
funding methodology needed to meet those expectations
and needs, and the appropriate accountability and
reporting system for the University System. The Council
also received reports from the State Board of Higher
Education regarding the status of the board's review of
the long-term financing plan and the implementation of a
policy requiring all institutions to access faculty and
teaching assistant English communication skills.

The Council recommends House Bill No. 1030 to
continue the continuing appropriation of higher education
institutions' special revenue funds, including tuition,
through June 30, 2009; House Bill No. 1031 to continue
the requirement that the budget request for the
University System include budget estimates for block
grants for a base funding component, an initiative
funding component, and an asset funding component
and continues the requirement that the appropriation for
the University System include block grants for a base
funding appropriation, an initiative funding appropriation,



and an asset funding appropriation through June 30,
2009; and House Bill No. 1032 to provide for the
continuation through June 30, 2009, of the University
System's authority to carry over unspent general fund
appropriations.

INDUSTRY, BUSINESS, AND

LABOR COMMITTEE

The Council studied the appropriate minimum
standard of loss ratio for accident and health insurers
and whether that loss ratio is more appropriately set by
statute or by rule.

The Council studied the pharmacy benefits
management industry, including the extent of
competition in the marketplace for health insurance and
prescription drugs; whether protecting the confidentiality
of trade secret or proprietary information has a positive
or negative impact on prescription drug prices; the
ownership interest or affiliation between insurance
companies and pharmacy benefits management
companies and whether such relationships are good for
consumers; the impact of disclosure of information
regarding relationships between pharmacy benefits
management companies and their customers; the use of
various cost-containment methods by pharmacy benefits
managers, including the extent to which pharmacy
benefits managers promote the use of generic drugs; the
actual impact of the use of pharmacy benefits
management techniques on community pharmacies; the
impact of mail service pharmacies on consumers and
community pharmacies; the impact of generic and brand
name drugs in formulary development, drug switches
and mail order operations, as well as spread pricing,
data sales, and manufacturers' rebates and discounts;
the price consumers actually pay for prescription drugs
in North Dakota; and the legality of imposing statutory
restrictions on pharmacy benefits managers.

The Council studied the implementation by Job
Service North Dakota of a shared work demonstration
project.

The Council studied reemployment processes and
costs and an appropriate method for providing a
limitation on the total average number of job-attached
unemployment insurance claimants. The Council
recommends Senate Bill No. 2034 to establish a return-
to-employer fee for job-attached employees of negative
balance employers and to provide that 50 percent of any
fee collected must be considered as an unemployment
contribution and the remaining 50 percent must be
deposited in the federal advance interest repayment
fund, to be split evenly between use for reemployment
services and for administration.

The Council studied the unemployment insurance tax
rate  structure; the structure's impact on the
unemployment insurance trust fund, with special focus
on the impact of the current unemployment insurance
tax structure on new businesses; the historical cyclical
risks faced by the industries in which new businesses
are beginning to operate; and whether the
unemployment insurance tax impact is reasonably
favorable to the desired economic development of the
state. The Council recommends Senate Bill No. 2035 to
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modify the unemployment insurance tax rate formula to
provide that negative balance employers do not benefit
from a reduction in unemployment insurance tax rates
when there is a surplus in the unemployment insurance
trust fund.

The Council studied the feasibility and desirability of
requiring professional employer organizations operating
in North Dakota to register with the state, including
consideration of how other states address the issue of
registration of professional employer organizations. The
Council recommends Senate Bill No. 2036 to provide for
the licensing of professional employer organizations by
the Secretary of State and to allow the Secretary of
State to refer a complaint against a professional
employer organization to the Attorney General for
investigation and disposition. The bill also sets forth the
requirements for a professional employer organization
agreement and the rights and obligations of the parties
entering a coemployment relationship.

The Council studied public improvement contracts
and issues relating to use of multiple bids versus single
prime bids, construction management, professional
liability and indemnification, and design-build delivery
systems. The Council recommends House Bill No. 1033
to revise statutory provisions relating to bidding and
public improvement contracts and to allow state and
local governments to use the construction management
delivery method.

The Council received a report from the State Board of
Agricultural Research and Education on its annual
evaluation of research activities and expenditures, a
report from Workforce Safety and Insurance regarding
the safety audit of Roughrider Industries work programs
and the performance audit of the modified workers'
compensation coverage program, and a report from the
Insurance Commissioner on the outcome of the
commissioner's compilation of existing data regarding
the state's liability insurance marketplace with respect to
tourism-related businesses.

INFORMATION TECHNOLOGY COMMITTEE

The Council received reports from the Chief
Information Officer and representatives of the
Information Technology Department regarding the

prioritization of major computer software projects for the
2007-09 biennium; the department's business plan; the
department's annual report; statewide information
technology policies, standards, and guidelines; and
major information technology projects.

The Council recommends Senate Bill No. 2037 to
provide that the Chief Information Officer may require
information technology contractors to submit to a
criminal history record check, to authorize the
Information Technology Committee to receive and
review project startup and project closeout reports for
any major information technology project, to provide that
information technology plans are subject to acceptance
by the Information Technology Department, to revise the
contents of the statewide information technology plan
and the Information Technology annual report, and to
provide that only entities approved by the Criminal
Justice Information Sharing Board can access the



criminal justice system. The Council recommends
Senate Bill No. 2038 to require the Information
Technology Department to develop policies, standards,
and guidelines using a process involving advice from
state agencies and institutions and to provide that the
State Information Technology Advisory Committee is to
review policies, standards, and guidelines developed by
the Information Technology Department and is to
prioritize proposed major information technology projects
of executive branch state agencies, excluding institutions
under the control of the State Board of Higher Education
and agencies of the judicial and legislative branches.

JUDICIAL PROCESS COMMITTEE

The Council studied issues relating to the appropriate
public uses for the power of eminent domain. The
Council recommends Senate Bill No. 2039 to limit the
uses of eminent domain. The bill prohibits private
property from being taken for use by a private
commercial enterprise for economic development or for
any other private use without the consent of the owner;
defines economic development as any activity to
increase tax revenue, tax base, employment, or general
economic health; provides that public use does not
include the public benefits of economic development,
including an increase in the tax base or in tax revenues
or an improvement of general economic health; provides
that the question of whether a use is a public use must
be determined by a court; and provides that the court is
required to try the matter de novo.

The Council studied judicial elections and recent
federal court decisions affecting the conduct of judicial
elections. The Council recommends House Concurrent
Resolution No. 3002 to provide for a Legislative Council
study of judicial election and judicial selection issues.
The concurrent resolution also provides that the study
should include a public information and education
program with the State Bar Association of North Dakota
which includes public forums around the state regarding
judicial selection methodology and the conduct of judicial
elections.

The Council studied the laws of this state and other
states as they relate to the unauthorized acquisition,
theft, and misuse of personal identifying information
belonging to another individual. The Council
recommends Senate Bill No. 2040 to prohibit third
parties from assisting and facilitating consumer fraud
upon the consumers in North Dakota.

The Council studied the legal and medical definitions
used for dementia-related conditions. The Council
makes no recommendations regarding this study.

The Council received a report from the Attorney
General on the current status and trends of unlawful
drug use and abuse and drug control and enforcement
efforts in this state; a report from the Commission on
Legal Counsel for Indigents regarding the
implementation of the commission, the indigent defense
contract system, and established public defender offices;
and a report from the director of the North Dakota lottery
regarding the operation of the lottery.

16

JUDICIARY COMMITTEE

The Council studied the state's marriage laws and
methods for strengthening the institution of marriage in
the state, including premarital requirements, such as
marital education and counseling, waiting periods, and
marital blood tests; the availabilty of marriage
counseling and parenting education in the state; and the
implementation of predivorce requirements, such as
divorce-effects education. The Council recommends
Senate Bill No. 2041 to provide for a $25 reduction in the
marriage license fee for individuals who complete four
hours of premarital counseling. The bill provides that the
Department of Human Services is to administer the
program by using a voucher system and contains an
appropriation of $110,000 from temporary assistance for
needy families (TANF) funds for the program.

The Council studied the feasibility and desirability of
adopting the Uniform Trust Code in North Dakota. The
Council recommends House Bill No. 1034 to adopt the
Uniform Trust Code.

The Council studied the feasibility and desirability of
adopting the Uniform Commercial Code Revised Article
1 - General Provisions. The Council recommends
House Bill No. 1035 to adopt the Uniform Commercial
Code Revised Article 1 - General Provisions.

The Council reviewed uniform Acts recommended by
the North Dakota Commission on Uniform State Laws.

The Council received a report from the Department of
Human Services regarding the status of the alternatives-
to-abortion program and the funding for that program.

LEGISLATIVE AUDIT AND

FISCAL REVIEW COMMITTEE

The Council received and accepted 160 audit reports
prepared by the State Auditor's office and public
accounting firms. Among the audit reports accepted
were four performance audits and evaluations--
Department of Emergency Services, collection and use
of 911 fees, Veterans Home followup report, and
Department of Transportation Driver and Vehicle
Services followup report. The Council approved the
State Auditor's request to hire a consultant to assist in
conducting the University of North Dakota School of
Medicine and Health Sciences' performance audit.

The Council approved replacement of 12 audit
guidelines previously used with six audit questions and
eight other issues to be communicated by the auditors of
state agencies and institutions to the Legislative Audit
and Fiscal Review Committee. The new guidelines are
effective for audit periods covering fiscal years ending
June 30, 2006, and thereatfter.

The Council studied state agency and institution
continuing appropriation authority. The Council received
reports from selected state agencies and institutions
regarding the statutory authority for continuing
appropriation authority within the agencies or institutions;
justification for continuing the authority; and related
revenues, expenditures, and fund balances for previous
bienniums and projections for the 2005-07 biennium.

The Council received information regarding the status
of salary increases provided to employees of the
Department of Emergency Services; construction costs



for the North Dakota Horse Park; revenues of the Racing
Commission and potential liability of the Racing
Commission for injuries occurring at races licensed by
the Racing Commission; Department of Human Services
accounts receivable writeoffs; a followup report from the
Department of Corrections and Rehabilitation regarding
implementation of previous State Auditor's office audit
recommendations; and the status of information
technology projects.

LEGISLATIVE MANAGEMENT COMMITTEE
The Council approved arrangements for the 2007
legislative session. The Council approved the project
plan for replacing legislative technology applications in
the legislative branch, inspected the veterans' memorial
on the Capitol grounds, studied the need for additional
legislative committee meeting rooms, studied the
feasibility of printing bills and resolutions by using
computers and high-speed printers rather than
contracting with a printing company, and studied
whether increased daily compensation should be
provided to standing committee division chairmen.

The Council approved a legislative technology
applications replacement plan that included appointment
of an executive steering group, development of a
request for proposal, selection of a vendor, negotiation
of a contract, and a schedule for performance of the
work.

The Council reviewed options to use the House
locker room as a committee meeting room, to use the bhill
and journal room as either one or two committee
meeting rooms, and to move the bill and journal room to
the public coatroom area and eliminate the public
coatroom. The Council determined that the best
approach was to renovate the existing bill and journal
room and to convert that room into two committee
meeting rooms and a bill and journal room. The Council
also approved replacing member chairs in all committee
rooms.

The Council suggested that the Facility Management
Division of the Office of Management and Budget
contact veterans' organizations to determine whether
those organizations would provide approximately
$22,600 for installing additional panels to add new
names to the veterans' memorial on the Capitol grounds.

The Council makes no recommendation regarding
the appropriateness of increasing the daily
compensation for chairmen of substantive standing
committee divisions established by rule of the House or
Senate.

The Council recommends amendment of the
legislative rules to continue the Monday bill draft
introduction deadlines. In addition, the Council
recommends amendment of the rule establishing the
crossover date to continue that date as a Friday, which
results in the two-day recess after crossover being on
Monday and Tuesday, February 19-20, 2007.

NO CHILD LEFT BEHIND COMMITTEE

The Council studied the No Child Left Behind Act,
amendments to the Act, changes to federal regulations
implementing the Act, and policy changes and letters of
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guidance issued by the United States Secretary of
Education.

The Council received reports regarding requests for
exceptions to the requirement that individuals be
licensed to teach in a particular course area or field
before being allowed to teach in such an area or field,
costs that are likely to be incurred by the state in
meeting the requirements of the No Child Left Behind
Act, and operations of educational associations
governed by joint powers agreements.

TRANSPORTATION COMMITTEE

The Council studied federal highway appropriations
and state matching requirements, the effectiveness of
financial responsibility requirements imposed on
individuals convicted of driving without liability insurance,
and cost-shifting of medical costs of individuals injured in
automobile crashes. The Council recommends House
Bill No. 1036 to replace the criminal procedure for driving
without liability insurance with an administrative
procedure. The Council also recommends House Bill
No. 1037 to change the citation procedure for driving
without liability insurance by replacing the 20-day grace
period to provide proof of insurance with a defense to
the charge by providing proof to the appropriate court.

TRIBAL AND STATE

RELATIONS COMMITTEE
The Council conducted joint meetings with the Native
American Tribal Citizens' Task Force.

The Council studied economic development
initiatives, taxation, delivery of services and case
management services, child support enforcement,

transportation finance issues, sovereign lands and oil
and gas resource development, water issues, game and
fish issues, methamphetamine issues, law enforcement
issues, and education in Indian country.

WORKERS' COMPENSATION

REVIEW COMMITTEE

The Council reviewed the workers' compensation
cases of 11 injured employees to determine whether
changes should be made to the state's workers'
compensation laws.

The Council recommends House Bill No. 1038 to
increase coverage for specially equipped motor vehicles
for catastrophically injured employees; create an
alternative calculation for additional benefits payable to
address employees who were injured before July 1,
1995, but did not receive a determination of permanent
and total disability until after July 1, 1995; increase death
benefits to cover a catastrophically injured employee
who dies more than six years after the date of injury;
expand who may qualify for a Workforce Safety and
Insurance educational loan and decrease the interest
rates for these loans; and decrease the period an injured
employee is required to wait before receiving
supplementary benefits.

The Council recommends Senate Bill No. 2042 to
expand the presumption of workers' compensation
compensability for full-time paid firefighters and law



enforcement officers to provide coverage, not to exceed The Council recommends Senate Bill No. 2043 to

56 days, if a medical examination produces a false provide that for purposes of workers' compensation

positive result for a condition covered under the claims brought under the presumption of compensability

presumption. of full-time paid firefighters and law enforcement officers,
the period to appeal is extended from 30 to 45 days.
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ADMINISTRATIVE RULES COMMITTEE

The Administrative Rules Committee is a statutory
committee deriving its authority from North Dakota
Century Code (NDCC) Sections 54-35-02.5, 54-35-02.6,
28-32-17, 28-32-18, and 28-32-18.1. The committee is
required to review administrative agency rules to
determine whether:

1. Administrative agencies are properly

implementing legislative purpose and intent.

2. There is dissatisfaction with administrative rules

or statutes relating to administrative rules.

3. There are unclear or ambiguous statutes relating

to administrative rules.

The committee may recommend rule changes to an
agency, formally object to a rule, or recommend to the
Legislative Council the amendment or repeal of the
statutory authority for the rule. The committee also may
find a rule void or agree with an agency to amend or
repeal an administrative rule to address committee
concerns, without requiring the agency to begin a new
rulemaking proceeding.

The Legislative Council delegated to the committee
its authority under NDCC Section 28-32-10 to distribute
administrative agency notices of proposed rulemaking
and to approve extensions of time for administrative
agencies to adopt rules and its responsibility under
Section 28-32-42 to receive notice of appeal of an
administrative agency’s rulemaking action.

Committee members  were Representatives
William R. Devlin (Chairman), LeRoy G. Bernstein,
Randy Boehning, Duane DeKrey, Mary Ekstrom, Rod
Froelich, Pat Galvin, Ronald A. Iverson, Kim Koppelman,
Jon O. Nelson, Sally M. Sandvig, Margaret Sitte, Blair
Thoreson, and Dwight Wrangham and Senators John M.
Andrist, Dennis Bercier, Richard L. Brown, April Fairfield,
Tom Fischer, Layton W. Freborg, Jerry Klein, Gary A.
Lee, and Constance Triplett.

The committee submitted this report to the Legislative
Council at the biennial meeting of the Council in
November 2006. The Council accepted the report for
submission to the 60th Legislative Assembly.

ADMINISTRATIVE AGENCY

RULES REVIEW

Administrative agencies are those state agencies
authorized to adopt rules under the Administrative
Agencies Practice Act (NDCC Chapter 28-32). A rule is
an agency's statement of general applicability that
implements or prescribes law or policy or the
organization, procedure, or practice requirements of the
agency. Properly adopted rules have the force and
effect of law. Each rule adopted by an administrative
agency must be filed with the office of the Legislative
Council for publication in the North Dakota
Administrative Code.

Under NDCC Section 54-35-02.6, it is the standing
duty of the Administrative Rules Committee to review
administrative rules adopted under Chapter 28-32. This
continues the rules review process initiated in 1979.

For rules scheduled for review, each adopting agency

is requested to address:

1. Whether the rules resulted from statutory
changes made by the Legislative Assembly.

2. Whether the rules are related to any federal
statute or regulation. If so, the agency is
requested to indicate whether the rules are
mandated by federal law or to explain any
options the agency had in adopting the rules.

3. A description of the rulemaking procedure
followed in adopting the rules, e.g., the time and
method of public notice and the extent of public
hearings on the rules.

4. Whether any person has presented a written or
oral concern, objection, or complaint for agency
consideration with regard to the rules. Each
agency is asked to describe any such concern,
objection, or complaint and the response of the
agency, including any change made in the rules
to address the concern, objection, or complaint
and to summarize the comments of any person
who offered comments at the public hearings on
these rules.

5. The approximate cost of giving public notice and
holding hearings on the rules and the
approximate cost (not including staff time) used
in developing and adopting the rules.

6. The subject matter of the rules and the reasons
for adopting the rules.

7. Whether a written request for a regulatory
analysis was filed by the Governor or an agency,
whether the rules are expected to have an
impact on the regulated community in excess of
$50,000, and whether a regulatory analysis was
issued. If a regulatory analysis was prepared, a
copy is to be provided to the committee.

8. Whether a regulatory analysis or economic
impact statement of impact on small entities was
prepared as required by NDCC Section
28-32-08.1. If a small entity impact assessment
was prepared, a copy is to be provided to the
committee.

9. Whether a constitutional takings assessment
was prepared as required by NDCC Section
28-32-09. If a constitutional takings assessment
was prepared, a copy is to be provided to the
committee.

10. If the rules were adopted as emergency rules
under NDCC Section 28-32-03, the agency is to
provide the statutory grounds from that section
for declaring the rules to be an emergency and
the facts that support the declaration and a copy
of the Governor's approval of the emergency
status of the rules.

During committee review of the rules, agency

testimony is required and any interested party may
submit oral or written comments.



Current Rulemaking Statistics

The committee reviewed 1,353 rules sections and
1,920 pages of rules that were changed from
December 2004 through October 2006. The number of
sections affected and the number of pages of rules were
substantially fewer than the comparable numbers from
the previous biennial period. Table A at the end of this
report shows the number of rules amended, created,
superseded, repealed, reserved, or redesignated for
each administrative agency that appeared before the
committee.

Although rules differ in length and complexity,
comparison of the number of administrative rules
sections affected during biennial periods is one method
of comparing the volume of administrative rules
reviewed by the committee. The following table shows

the number of North Dakota Administrative Code
(NDAC) sections amended, repealed, created,
superseded, reserved, or redesignated during

designated time periods:

Time Period Number of Sections
November 1986-October 1988 2,681
November 1988-October 1990 2,325
November 1990-October 1992 3,079
November 1992-October 1994 3,235
November 1994-October 1996 2,762
November 1996-October 1998 2,789
November 1998-November 2000 2,074
December 2000-November 2002 1,417
December 2002-November 2004 2,306
December 2004-October 2006 1,353

For committee review of rules at each meeting, the
Legislative Council staff prepares an administrative rules
supplement containing all rules changes submitted for
publication since the previous committee meeting. The
supplement is prepared in a style similar to bill drafts,
with changes indicated by overstrike and underscore.
Comparison of the number of pages of rules amended,
created, or repealed is another method of comparing the
volume of administrative rules reviewed by the
committee. The following table shows the number of
pages in administrative rules supplements during
designated time periods:

Time Period Supplement Pages
November 1992-October 1994 3,809
November 1994-October 1996 3,140
November 1996-October 1998 4,123
November 1998-November 2000 1,947
December 2000-November 2002 2,016
December 2002-November 2004 4,085
December 2004-October 2006 1,920

2005 Rules Review Changes

Passage of 2005 House Bill No. 1421 revised
rulemaking procedures and rules review by the
Administrative Rules Committee.  Under prior law,
administrative rules were published and in effect before
they were reviewed by the Administrative Rules
Committee. If rules review resulted in amendment,
repeal, or voiding of a rule, that rule would be in effect
for a short time and then be changed or eliminated.
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Administrative Rules Committee members expressed
concerns that this made it difficult for the public to rely on
rules until after completion of rules review. In discussion
of these concerns with agency representatives, they
generally agreed it would make sense to delay the
effectiveness of rules until completion of the rules review
process. However, agency representatives expressed
concern that the statutory procedure for administrative
rulemaking already required a substantial amount of time
to put a rule in place, and adding an additional delay
until completion of rules review by the Administrative
Rules Committee would greatly increase the time
required to put a rule in place. House Bill No. 1421
provided that nonemergency rules will become effective
after they have been reviewed by the Administrative
Rules Committee and reduced the time requirements to
put a rule in place under the rulemaking process. The
bill reduced from 30 to 20 days the time that must elapse
after publication of notice of rulemaking before the public
hearing may be held. The bill reduced the comment
period after a rulemaking hearing from 30 to 10 days.
The hill established a quarterly schedule of effective
dates for administrative rules to replace the previous
schedule of rules becoming effective on the first day of
the month following publication. The bill required the
Administrative Rules Committee to meet and consider
rules not later than the 15th day of the month before the
rules are scheduled to become effective. If a rule is
carried over for consideration by the Administrative
Rules Committee, that rule is delayed in becoming
effective until the first day of the calendar quarter after
the meeting at which the rule is reconsidered. The
following table illustrates the rule filing dates, deadlines
for committee meetings, and effective dates of rules
under the new procedures established by House Bill
No. 1421:

Committee Meeting | Effective
Filing Date Deadline Date
August 16-November 15 |December 15 January 1
November 16-February 15 |March 15 April 1
February 16-May 15 June 15 July 1
May 16-August 15 September 15 October 1

Voiding of Rules

Under NDCC Section 28-32-18, the committee may
void all or part of a rule if that rule is initially considered
by the committee not later than the 15th day of the
month before the date of the Administrative Code
supplement in which the rule change appears. The
committee may carry over consideration of voiding
administrative rules for not more than one additional
meeting.  This allows the committee to act more
deliberately in rules decisions and allows agencies
additional time to provide information or to work with
affected groups to develop mutually satisfactory rules.
The committee may void all or part of a rule if the
committee makes the specific finding that with regard to
the rule there is:

1. An absence of statutory authority;

2. An emergency relating to public health, safety,

or welfare;




3. A failure to comply with express legislative intent
or to substantially meet the procedural
requirements of NDCC Chapter 28-32 for
adoption of the rule;

4. A conflict with state law;

5. Arbitrariness and capriciousness; or

6. A failure to make a written record of an agency’s
consideration of written and oral submissions
respecting the rule under NDCC Section
28-32-11.

Within three business days after the committee finds

a rule void, the office of the Legislative Council is
required to provide written notice to the adopting agency
and the chairman of the Legislative Council. Within
14 days after receipt of the notice, the agency may file a
petition with the chairman of the Legislative Council for
Legislative Council review of the decision of the
committee. If the adopting agency does not file a
petition, the rule becomes void on the 15th day after the
notice to the adopting agency. If within 60 days after
receipt of a petition from the agency the Legislative
Council has not disapproved the finding of the
committee, the rule is void.

Obsolete Rule Repeal

Under NDCC Section 28-32-18.1, an agency may
amend or repeal a rule without complying with the
normal notice and hearing requirements relating to
adoption of administrative rules if the agency initiates the
request to the committee, the agency provides notice to
the regulated community of the time and place the
committee will consider the request, and the agency and
the Administrative Rules Committee agree the rule
amendment or repeal eliminates a provision that is
obsolete or no longer in compliance with law and that no
detriment would result to the substantive rights of the
regulated community.

Agency Rules Analysis

Under NDCC Section 28-32-08, an agency is
required to issue a regulatory analysis of a proposed rule
if a request for the analysis is filed by the Governor or a
member of the Legislative Assembly or the proposed
rule is expected to have an impact on the regulated
community in excess of $50,000. A regulatory analysis
is required to identify persons who will be affected by the
proposed rule and to address economic impact,
implementation and  enforcement costs, and
consideration of alternative methods for achieving the
purposes of the proposed rule.

Under NDCC Section 28-32-09, an agency is
required to prepare an assessment of constitutional
takings implications of a proposed rule that may limit the
use of private property. The agency must assess the
likelihood that the proposed rule may result in a taking or
regulatory taking, identify the purpose of the proposed
rule, explain the necessity of the proposed rule to
substantially advance the purpose of the rule, examine
any alternative action that could achieve the agency's
goals while reducing impact to private property owners,
estimate potential cost to the government if a court
determines that the rule constitutes a taking or
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regulatory taking, identify the source within the agency's
budget for payment of compensation that might be
ordered, and certify that the benefits of the proposed rule
exceed the estimated compensation costs.

Under NDCC Section 28-32-08.1, an agency analysis
is required for rules affecting small entities. This section
requires agency consideration of the impact of proposed
rules on small entities, including a small business, small
nonprofit organization, or small political subdivision. The
agency must consider methods of reducing the impact of
proposed rules on small entities, including establishing
less stringent compliance or reporting requirements for
small entities, establishing less stringent schedules or
deadlines for compliance or reporting for small entities,
consolidating or simplifying compliance or reporting
requirements for small entities, establishing performance
standards for small entities to replace design or
operational standards required by the rule, and
exemption of small entities from all or any part of the
proposed rule. This section does not apply to rules
mandated by federal law, to any occupational or
professional licensing agency, or to 17 specifically listed
agencies.

COMMITTEE ACTION ON
RULES REVIEWED
Obsolete Rules Repeal

The Department of Human Services conducted a
review of all Administrative Code provisions adopted by
the department. The review process resulted in
updating or eliminating many rules. The department
obtained approval of the Administrative Rules
Committee for repeal of NDAC Chapter 75-01-01, which
provided an overview of programs and services and
contact information for the department. Department
representatives said it is very difficult to keep the
information in the chapter current and it is more effective
to provide this information to the public on the
department's web site and in other publications. The
department received approval of the committee for the
repeal of NDAC Chapter 75-02-11, relating to the food
stamp program, and NDAC Chapter 75-03-26, relating to
aging services community programs. Department
representatives testified that food stamp program rules
were obsolete because the rules duplicate federal food
stamp regulations and the aging services program rules
were obsolete because they duplicate the federal Older
Americans Act.

Rules Amendments by Committee Approval

The Department of Human Services received
approval of the Administrative Rules Committee for an
additional amendment to substance abuse treatment
program rules adopted by the department. A
department representative said providers of substance
abuse treatment programs expressed concerns that the
rules as adopted prohibited treatment of adolescents in a
group with adults and smaller treatment programs find it
necessary to combine adolescent and adult groups. The
additional amendment makes clear the department may
issue a designation for treatment in an adolescent and
adult combined program. The department received



approval from the committee for amendment of rules
governing assessment of child abuse and neglect
reports. Committee members expressed concern that
the rules provision did not match the statutory
requirement that the department is required to advise the
subject of a report of suspected child abuse or neglect of
the specific complaint or allegations made against the
person at the time of initial contact with the person.
Committee members also pointed out the statutory
provision governing assessments contains the specific
statement that the program is to protect the legal rights
and safety of children and families. The department
proposed amendments to address the committee
concerns and the committee approved the adoption of
the amendments.

The Superintendent of Public Instruction adopted a
substantial body of rules changes governing school
accreditation standards. Representatives of the North
Dakota School Boards Association, the North Dakota
Council of Educational Leaders, and the North Dakota
Education Coalition expressed concerns and opposition
regarding some of the rules changes. One of the
concerns was that the rules changes would take effect at
the beginning of a new contract cycle for school districts
and possibly would force nonrenewals of some teacher
and principal contracts. Another concern was a rules
requirement that health education be provided in both
seventh grade and eighth grade, rather than being
provided in either seventh grade or eighth grade. The
committee carried over consideration of the accreditation
rules and urged the Superintendent of Public Instruction
to meet with concerned groups regarding the issues
raised. At the subsequent meeting of the committee,
Superintendent of Public Instruction representatives
described discussions with concerned groups on the
issues in controversy and recommended further
amendments to the rules, including delaying the effective
date of some rule changes until October 2006 or July
2007 to avoid impact on the current cycle of school
district teacher and principal contract renewal decisions.
One aspect of the rules that did not result in agreement
between department representatives and
representatives of education groups was the
requirement that health education be taught in both
seventh grade and eighth grade. A memorandum from
the Attorney General's office concluded that statutory
interpretation would support the rule as adopted by the
Superintendent of Public Instruction requiring health
education in both seventh grade and eighth grade. The
committee approved adoption of the additional
amendments proposed by the Superintendent of Public
Instruction.

The Attorney General adopted rules changes
governing operation of the North Dakota lottery.
Committee members expressed concern about some
aspects of the rules changes and carried over
consideration of the rules to a subsequent meeting. At
the subsequent meeting, the committee agreed with the
Attorney General to eliminate three amendments that
would have removed language prohibiting lottery
material that degrades a person who does not buy a
ticket, allowed a member of the immediate family of a
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lottery employee to receive a gift from a licensee or
vendor, and allowed the director of the lottery to waive
application of any lottery rule.

The State Board of Accountancy adopted rules
allowing unlicensed accountants to use the title
"accountant" or "accounting” in describing their services
if a specific disclaimer was included in the advertising
and use of the terms. Representatives of unlicensed
individuals providing accounting services expressed
opposition to the disclaimer required because the length
of the required disclaimer would prohibit certain forms of
advertising. The committee carried over consideration of
the rule as adopted and, at the subsequent meeting, the
committee agreed with the State Board of Accountancy
on a further amendment to require a substantially shorter
disclaimer. It was the understanding of the committee
that the adoption of the amendment would result in the
dismissal of the pending lawsuit filed against the state by
unlicensed individuals providing accounting services.

Workforce Safety and Insurance adopted several
rules changes governing coverage. Workforce Safety
and Insurance requested and the committee approved
an additional amendment to specify the occasions when
Workforce Safety and Insurance may conduct
retrospective reviews of medical services and
subsequently reimburse medical providers when it is
later determined that a treated individual was entitled to
Workforce Safety and Insurance coverage.

In several instances, the committee carried over
consideration of administrative rules and received
information from the relevant agency at the subsequent
meeting which satisfied the committee's concerns.
Rules of the Agriculture Commissioner, the State Board
of Architecture, the State Department of Health, the
Department of Human Services, and the Superintendent
of Public Instruction which were carried over for
consideration were the subject of no further committee
action after information and explanations were provided
by agency representatives.

The Secretary of State adopted rules to govern mixed
fighting style competition. One of the rules adopted
provides that a ticket to mixed fighting style competition
may not be sold for more than the price printed on the
ticket. The committee carried over consideration of this
rule to its December meeting because it appears similar
to legislation considered but not approved by the
Legislative Assembly.

Committee Voiding of Agency Rules

Workforce Safety and Insurance adopted a rule
allowing an injured worker coverage for a branded
equivalent of a generically available medication only
after prior approval by the organization and when
documentation exists that the injured worker had an
adverse response to the generic medication. Committee
members expressed concern that this requirement
unduly interferes with a treating physician's discretion
and that a similar provision under the Department of
Human Services medical assistance program resulted in
legislative debate and compromise relating to prior
authorization for medication. Representatives of the
North Dakota Medical Association expressed opposition



to the Workforce Safety and Insurance rule and pointed
out that North Dakota law allows prescribers to require
brand name medication by handwriting the words "brand
necessary" on the prescription form, under NDCC
Section 19-02.1-14.1. The committee considered a
motion to void the rule amendment adopted by
Workforce Safety and Insurance but the motion failed.
The State Board of Funeral Service adopted rules
governing funeral service practice, including a
requirement for continuing education for funeral
practitioners. Funeral practitioners expressed opposition
to the aspect of the rule requiring approval by the State
Board of Funeral Service of continuing education
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courses and an organization providing continuing
education.  Funeral practitioners said the rules as
adopted provide no guidance on what courses or
organizations would be approved and decisions of the
board could be completely arbitrary. The committee
approved a motion to void the State Board of Funeral
Service continuing education rules on the grounds that
the rules are arbitrary and capricious.

CONCLUSION
The committee makes no recommendation regarding
changes to statutes relating to administrative rules.



TABLE A

STATISTICAL SUMMARY OF RULEMAKING
December 2004 Through October 2006

Supplements 306 Through 322

Supplement

Title No. Agency Amend | Create | Supersede | Repeal | Special | Reserved | Total
2 (06 APR 320 |Abstracters' Board of Examiners 2 10 12
3|05 JUL 313 | State Board of Accountancy 1 1

06 APR 320 | State Board of Accountancy 1 1 2
6 (05 SEP 315 | Aeronautics Commission 1 1
7105 JUN 312 [ Agriculture Commissioner 5 5
8|05 FEB 308 | State Board of Architecture 40 27 67
10 (06 APR 320 |Attorney General 35 4 7 46
20|06 APR 320 [ State Board of Dental Examiners 10 3 13
20.5(06 JAN 319 |Board of Dietetic Practice 4 4
24|04 DEC 306 | State Electrical Board 18 18
25|05 APR 310 | State Board of Funeral Service 7 6 13
30|06 APR 320 [Game and Fish Department 49 16 10 75
32|05 DEC 318 | State Board of Cosmetology 30 2 32
33|04 DEC 306 [ State Department of Health 7 13 8 28
05 APR 310 | State Department of Health 6 6
05 FEB 308 | State Department of Health 15 2 1 18
06 JAN 319 | State Department of Health 4 7 11
06 OCT 322 | State Department of Health 3 1 6 10
37(06 JAN 319 [Department of Transportation 6 9 12 27
43 (06 JAN 319 |Industrial Commission 17 17
45(05 SEP 315 |Insurance Commissioner 16 1 17
06 JAN 319 |Insurance Commissioner 28 2 1 9 2 42
4806 JUL 321 |State Board of Animal Health 6 1 7
49105 JAN 307 |Board of Massage 7 7
50|05 JUN 312 | State Board of Medical Examiners 1 1
06 APR 320 | State Board of Medical Examiners 2 2
54105 AUG 314 |Board of Nursing 9 9
55|05 NOV 317 | State Board of Examiners for Nursing 2 2
Home Administrators
61|05 JAN 307 |State Board of Pharmacy 12 3 1 16
06 JAN 319 | State Board of Pharmacy 1 1 1 3
61.5(06 APR 320 |Board of Physical Therapy 13 4 17
67|06 APR 320 [Department of Public Instruction 69 8 5 82
06 JUL 321 |Department of Public Instruction 2 8 10
67.1|06 APR 320 | Education Standards and Practices 22 3 25
Board
69|05 MAY 311 |Public Service Commission 8 10 3 21
70|06 JAN 319 [Real Estate Commission 10 10
06 JUL 321 |Real Estate Commission 1 1
71{06 JUL 321 [Public Employees Retirement System a7 3 2 52
72|06 JUL 321 [ Secretary of State 6 1 7
06 OCT 322 | Secretary of State 25 25
74105 JAN 307 [State Seed Department 6 6 12
06 JUL 321 | State Seed Department a7 1 48
75|05 JUN 312 [Department of Human Services 21 103 88 212
05 DEC 318 | Department of Human Services 2 6 8
06 JUL 321 |Department of Human Services 59 16 1 76
81|06 APR 320 [Tax Commissioner 33 3 2 38
87|04 DEC 306 [ State Board of Veterinary Medical 2 2
Examiners
89|06 JUL 321 [ State Water Commission 4 4
92|06 JUL 321 [Workforce Safety and Insurance 22 13 26 61
93|05 MAY 311 [ Private Investigative and Security Board 14 1 15
96 |06 JAN 319 [Board of Clinical Laboratory Practice 2 2
99 (06 OCT 322 | State Gaming Commission 62 1 63
105|06 JAN 319 | State Board of Respiratory Care 7 12 19
10806 JAN 319 |Department of Commerce 19 19
10906 JUL 321 |Peace Officer Standards and Training 9 3 12
Board
Sections affected 810 342 1 192 8 0] 1,353
Grand total all sections 1,353
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ADVISORY COMMISSION ON
INTERGOVERNMENTAL RELATIONS

STATUTORY FRAMEWORK

FOR COMMISSION

The Advisory Commission on Intergovernmental
Relations occupies a unique status among committees
with legislative membership. The commission differs
from usual Legislative Council interim committees in its
membership, its permanent status, and its statutory
authority to determine its own study priorities.

The powers and duties of the commission are
provided in North Dakota Century Code (NDCC) Section
54-35.2-02. Under this section, the commission is free
to establish its own study agenda and to accept
suggestions from groups or individuals for study.

Under this section, the Advisory Commission on
Intergovernmental Relations specifically is required to:

1. Serve as a forum for the discussion of resolution

of intergovernmental problems.

2. Engage in activities and studies relating to the
following subjects:

a. Local governmental structure.

b. Fiscal and other powers and functions of
local governments.

c. Relationships between and among local
governments and the state or any other
government.

d. Allocation of state and local resources.

e. Interstate issues involving local
governments, including cooperation with
appropriate authorities of other states.

f. Statutory changes required to implement
commission recommendations.

3. Present reports and recommended legislative
bills to the Legislative Council for consideration
in the same manner as interim Legislative
Council committees.

4. Prepare model ordinances or resolutions for
consideration by officials of  political
subdivisions.

In conjunction with NDCC Section 54-35.2-02(4),
Section 54-40.3-03 provides that a political subdivision
entering a joint powers agreement may file a copy of the
agreement and the explanatory material with the
commission to assist other political subdivisions in
exploring cooperative arrangements.

In addition to its statutory powers and duties, the
commission was assigned one study and delegated the
duty to receive one report. Senate Bill No. 2372
required the Legislative Council to study the feasibility
and desirability of establishing an organization or
ombudsman to support and coordinate federal, tribal,
state, including institutions of higher education, and local
government and private efforts to discourage destructive
behavior, including alcohol and drug abuse and tobacco
use. The Legislative Council delegated to the
commission the duty to receive a report from the North
Dakota Association of Counties before April 1 of each
even-numbered year regarding how each county has
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used the county's document preservation fund during the
preceding two fiscal years.
Under NDCC Section 54-35.2-01(1), the commission
consists of 12 members:
e The North Dakota League of Cities Executive
Committee appoints two members.
e The North Dakota Association of Counties
Executive Committee appoints two members.
e The North Dakota Township Officers Association
Executive Board of Directors appoints one

member.

e The North Dakota Recreation and Park
Association Executive Board appoints one
member.

e The North Dakota School Boards Association
Board of Directors appoints one member.

e The Governor or the Governor's designee is a

member.

e The Legislative Council appoints four members of

the Legislative Assembly as members.

The Legislative Council designates the chairman of
the commission. All members of the commission serve
a term of two years. Commission members were
Representatives Scot Kelsh (Chairman) and Chuck
Damschen; Senators Dwight Cook and Constance
Triplett; North Dakota Recreation and Park Association
representative Randy Bina; North Dakota Association of
Counties representatives Karin Boom and Barry Cox;
North Dakota School Boards Association representative
Jon Martinson; North Dakota League of Cities
representatives Mary Lee Nielson and Greg Sund; North
Dakota Township Officers Association representative
Ken Yantes; and Governor John Hoeven.

The commission submitted this report to the
Legislative Council at the biennial meeting of the Council
in November 2006. The Council accepted the report for
submission to the 60th Legislative Assembly.

LEGISLATIVE HISTORY

In 1989 the Legislative Assembly enacted NDCC
Chapter 54-35.2, which provides for the commission. In
1991 the Legislative Assembly enacted Section
54-35.2-02.1, which provided for administration by the
commission of local government efficiency planning
grants. In 1991 the Legislative Assembly also provided
an appropriation of $250,000 for these grants. The
commission spent the majority of its time during the
1991-92 interim developing guidelines and procedures,
reviewing grant requests, and monitoring grant projects.
The commission approved grant awards for 15 grant
projects in the total amount of $198,558.34, leaving
$51,441.66 unexpended from the $250,000 appropriated
for grants for the 1991-93 biennium.

In 1993 the Legislative Assembly amended NDCC
Section 54-35.2-02.1, changing the objects for which
grants could be provided, allowing the commission to
directly expend all or a portion of the appropriated



amount for research and studies, and providing that
unexpended grant funds that are returned are to be
deposited in the state aid distribution fund. The
Legislative Assembly also provided an appropriation of
$51,400 to the commission for distribution in local
government efficiency planning grants. During the
1993-94 interim, the commission received final reports
from grant recipients from the previous interim and
returned $1,466.14 in unexpended grant funds to the
state from grant recipients that had completed their grant
projects. The commission also authorized two grants of
$24,999 each.

In 1995 the Legislative Assembly did not appropriate
any funds for continuation of the local government
efficiency planning grant program. During the 1995-96
interim, the commission received reports from the two
grant recipients from the previous interim.

In 1997 the Legislative Assembly did not appropriate
any funds for the continuation of the local government
efficiency planning grant program.

During the 1997-98 interim, the commission found
that, although the local government efficiency planning
grant program served an important purpose, the
program probably will not receive funding in the future;
therefore, the law establishing the program was no
longer necessary. As a result, the commission
recommended Senate Bill No. 2028 to repeal NDCC
Section 54-35.2-02.1 relating to the local government
efficiency planning grant program. In 1999 the
Legislative Assembly enacted Senate Bill No. 2028.

In 2001 the Legislative Assembly amended NDCC
Section 54-35.2-02 to include on the commission a
member appointed by the North Dakota School Boards
Association Board of Directors.

In 2003 the Legislative Assembly considered House
Bill No. 1333, which as introduced would have repealed
NDCC Chapter 54-35.2 and Section 54-40.3-03, with the
effect of abolishing the commission. As passed by the
House of Representatives, House Bill No. 1333 retained
Chapter 54-35.2 but removed the commission's authority
to recommend proposed legislation to the Legislative
Council. The bill failed to pass the Senate.

In 2005 the Legislative Assembly enacted Senate Bill
No. 2024. The bill removed the June 30, 2005,
expiration date for the document preservation fund and
continued the additional fees imposed for the purpose of
funding the document preservation fund. Revenue in the
fund may be used only for contracting for and
purchasing equipment and software for a document
preservation, storage, and retrieval system; training
employees to operate the system; maintaining and
updating the system; and contracting for offsite storage
of microfilm or electronic duplicates of documents for the
county recorder's office. The bill required each recorder,
before March 1 of each even-numbered year, to prepare
a report that specifies how the county used the county's
document preservation funds during the preceding two
fiscal years, how the county's use of the document
preservation funds has furthered the goal of document
preservation, and the county's general strategic plans for
its document preservation. The county reports must be
submitted to the North Dakota Association of Counties
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for compilation and submittal to the Legislative Council.
The Legislative Council designated the Advisory
Commission on Intergovernmental Relations as the
entity to receive the reports.

HISTORICAL AREAS OF STUDY

During the 1999-2000 interim, the commission

focused on 12 areas of interest:

1. Park district mill levy consolidation - Resulting in
passage of House Bill No. 1031.

2. The membership of the commission - Resulting
in passage of House Bill No. 1032.

3. Tobacco education and cessation - Resulting in
passage of Senate Bill No. 2024.

4. Clarification of definition of institutions of public
charity exempt from property taxation - Resulting
in Senate Concurrent Resolution No. 4001,
which the Legislative Council did not prioritize
for study.

5. Collection of municipal court fines.

6. Creation of a disaster relief fund.

7. Status of the Leadership Initiative for Community
Strategic Planning.

8. Provisions of government services at the local
level, including receipt of a report from the Child
Support Enforcement Division of the Department
of Human Services regarding the status of the
child support state disbursement unit and the
provision of child support services at the local
level, receipt of a report on the provision of
judicial services at the local level from the North
Dakota Supreme Court, and receipt of a report
from the Driver and Vehicle Services Division of
the Department of Transportation regarding
vehicle registration services in branch offices.

9. Funding of maintenance of local roads.

10. Census 2000 and areas of possible state and
local government interest.

11. History of revenue sharing and personal
property tax replacement.

12. Status of taxing e-commerce.

During the 2001-02 interim, in addition to the
assigned study of the feasibility and desirability of
creating cost-sharing mechanisms for the unexpected
discovery of cultural and paleontological resources
within local road projects, the commission focused on
eight areas of interest:

1. County mill levy consolidation - Resulting in

passage of House Bill No. 1024.

2. Revenue sharing and personal property tax
replacement - Resulting in passage of House Bill
No. 1025.

Tobacco education and cessation.
Homeland security.

E-commerce taxation.

Public school funding and taxation.
Tool chest legislation update.

. Wind energy.

During the 2003-04 interim, the commission focused
on seven areas of interest:

1. Mill levy consolidation. The commission

recommended House Bill No. 1025, which failed
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to pass the House. The bill would have revised
the county general fund levy under NDCC
Section 57-15-06.10, removing from the
consolidated general fund the specific mill levies
for the industrial development organization,
county parks and recreation, library fund, weed
board and weed control, and weather
modification; decreasing the maximum general
fund levy from 134 to 118 mills; and removing
the general fund levy increase limitations that
are based on the consumer price index.

2. Delinquent property tax. The commission
recommended House Bill No. 1026, which failed
to pass the House. The bill would have
decreased from approximately five years to
approximately three years the period of time in
which foreclosure will take place for delinquent
property taxes and would have allowed a board
of county commissioners to waive all or part of
the penalties or interest on delinquent real
estate taxes if a board determines the reduced
period for foreclosure of tax liens creates a
hardship for similarly situated taxpayers.

3. Document preservation fund. The commission

recommended, as previously explained, Senate

Bill No. 2024, which became effective July 1,

2005.

Motor vehicle branch offices.

Sheriff service of process.

Emergency preparedness.

Wind turbine siting.

No ok

2005-06 INTERIM AREAS OF STUDY

During the 2005-06 interim, in addition to the
assigned study of the feasibility and desirability of
establishing an organization or ombudsman to support
and coordinate governmental and private efforts to
discourage destructive behavior, the commission
focused on eight areas of interest.

1. Charitable organizations'
exemptions.
Tax levy authority.
Township levy limitation.
City and county development impact fees.
Legal services for the indigent.
Uniform Environmental Covenants Act.
Extraterritorial zoning jurisdiction.
Jail administration.

property  tax
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CHARITABLE ORGANIZATIONS'
PROPERTY TAX EXEMPTIONS

Legal Framework
The Constitution of North Dakota provides in
Article X, Section 5, that ". . . property used exclusively
for schools, religious, cemetery, charitable or other
public purposes shall be exempt from taxation."
North Dakota Century Code Section 57-02-08(8)
provides an exemption for:
All buildings belonging to institutions of public
charity, including public hospitals and nursing
homes licensed pursuant to section 23-16-01
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under the control of religious or charitable
institutions, used wholly or in part for public
charity, together with the land actually
occupied by such institutions not leased or
otherwise used with a view to profit .. . . .

The statutory requirement that buildings and land, to
be exempt, must be property "belonging to" institutions
of public charity requires that the property must be
owned by the institution of public charity to be eligible for
the exemption and ownership by an individual renders
property ineligible for the charitable property tax
exemption. Vacant lots owned by institutions of public
charity are not exempt because the lots are not "actually
occupied" by a charitable institution.

In Riverview Place, Inc. v. Cass County, 448 N.W.2d
635 (N.D. 1989), the Supreme Court of North Dakota
said:

[T]he determination of whether an institution falls

within the exemption is, essentially, a two-step

process in which it must be determined "whether
the organization claiming the exemption is in fact

a charitable one, and whether the property on

which the exemption is claimed is being devoted

to charitable purposes." . . . ownership of the

property in question by an institution of public

charity does not, by that fact alone, exempt the
property from taxation . . . it is the use made of
the property . . . which determines whether the
property is exempt from taxation. [emphasis in
text] The property's use must be devoted to
charitable purposes and it must actually be used

in carrying out the charitable purposes of the

organization claiming the exemption.

The following conclusions have been reached in
application of the exemption by the Attorney General
and the Tax Commissioner:

1. Only the amount of land which is reasonably
required for a site for the buildings and
improvements used for charitable purposes is
eligible for the exemption. Excess land used to
pasture cattle is "used with a view to profit."

2. The meaning commonly given to "not used with
a view to profit" is that no individual stockholder
or investor will receive any kind of profit or gain
or dividend from the operation of the charity. It
does not mean that the charity cannot make
some type of charge for certain services.

3. Occasional rental of property owned by a public
charity and rented for nonexempt purposes does
not destroy the tax-exempt status of the
property.

4. If a charitable organization leases a building to
another charitable organization at rent
substantially below market rental rates so as to
constitute financial assistance to the lessee
charitable organization, then a charitable use by
the lessor can be established.

5. A used clothing store operated by a public
charity is not exempt because it is used for profit
rather than the charitable uses of the charitable
institution.



Legislative History

In 1997 two bills were introduced which would have
amended NDCC Section 57-02-08(8)--House Bill
Nos. 1460 and 1289. Both failed to pass in the House.

House Bill No. 1460 would have changed the test to
determine if a building is exempt from property taxation
on charitable grounds to provide that if the building
belongs to "an organization organized and operated
exclusively for charitable purposes, but any portion of
that building is not exempt if it is not used exclusively for
charitable purposes.” In addition, the bill provided that
"[a]Jn organization is not organized and operated
exclusively for charitable purposes if it pays
wages . .. exceeding seventy-five thousand dollars to
any person employed in this state during the taxable
year."

House Bill No. 1289 would have required a charitable
exemption to be specifically approved by the governing
body of the city, if the property is located within city
limits, or by the governing body of the county in which
the property is located, if not within city limits. The bill
would have grandfathered existing exemptions so that
city or county approval was not required to continue the
exemption.

In 1999 the interim Taxation Committee
recommended House Bill No. 1051 to allow imposition of
special assessments by cities against exempt property
of charitable organizations. The bill would have allowed
a city to establish a special assessment district
composed only of property of charitable organizations.
The bill would have allowed imposition of special
assessments by the governing body of a city for the
proportionate share of costs of police and fire protection
and infrastructure expenditures paid from the budget of
the city. The bill would have limited the amounts that
may be levied against subject properties based on
comparison of the value of those properties to the value
of taxable property in a city. Committee members said
the bill would provide local flexibility in determining
whether and at what level special assessments would be
imposed. The bill would have given cities an option to
require charitable organizations to pay for the value of
certain city services in the same manner they pay
special assessments for property improvements under
existing law because the services contribute to the value
of the property. House Bill No. 1051 failed to pass in the
House.

Testimony and Discussion

The commission received testimony on the use of the
phrase "in part,” as used in "used wholly or in part for
public charity," as it applies to charitable organizations'
property tax exemptions. A letter from the Tax
Commissioner's office to the Grand Forks state's
attorney in 1979 stated that "If a property is used partly
for the charitable purposes of the public charity owner of
the building and partly for other uses, the dominant use
determines the use of the property." The commission
was informed that the use of the words "in part" are
inherently unclear; however, if the standard were "used
wholly" for charitable purposes, there may be difficulty in
having support for that proposition.
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Whether a property is exempt from property taxation
is first decided by the local assessor and then the claim
is appealed up the chain. Most of the decisions relating
to the use of the term "in part" are handled at the local
level and there is lack of uniformity among the local
decisionmakers. The commission was informed that
although there may be flexibility in the terms for political
reasons, flexibility can result in inequity and everyone in
the same circumstance should be treated the same
regarding taxation.

The commission was informed that the purpose of a
charity may not be monetary, but a charity may make
money. For example, a secondhand store that sells
clothing but is staffed by the developmentally disabled
may have a dominant purpose of providing training to
the developmentally disabled to enter retail employment.
The commission was informed that there are
controversies in other states over whether hospitals and
YMCAs should have charitable status. A major issue as
of late is whether assisted living facilities are charitable.
Commission discussion included that another issue is
development of university campuses which extends the
exemption for the educational use beyond what seems
to be the original intent of the exemption.

TAX LEVY AUTHORITY

The commission considered, but does not
recommend, a bill draft that would have allowed a taxing
district to increase the amount levied in dollars in the
base year as adjusted by the consumer price index. The
commission received information on the consumer price
index. The commission also considered, but does not
recommend, a version of the first bill draft which also
would have clarified language to include ordinances as
well as resolutions that increase the levy.

The commission received testimony in support of the
bill draft. The commission was informed the change
would allow budget flexibility that would allow a city's
budget to keep up with inflation. It appears all cities and
46 counties are taxing the maximum tax levy and with
inflation, prices increase and cities and counties are
limited to offering fewer services with the same amount
of money. The limitation creates complications with
county budgeting because county social services
employees receive raises when state employees receive
raises and counties pay increases in automation costs
based upon the consumer price index without increased
revenues.

The commission was informed that under NDCC
Section 57-15-01.1, the general fund limit may be
exceeded. In 2005, 256 cities and 25 counties had
exceeded the general fund limit for those subdivisions.
Under present law, a city would need to vote on a tax
increase to exceed the dollars levied in the base year.
The primary beneficiaries of the bill draft would be
smaller cities that do not have other revenue sources
besides property taxes and do not have increasing
values in real estate. However, commission discussion
included that if small cities are having trouble, their
citizens are most likely not going to be able to pay more.

The commission received testimony in opposition to
the bill draft. Substantial increases in valuation have



increased tax revenues and the bill draft compounds the
increase. The bill draft includes all political subdivisions
and this bill draft would be an increase on top of recent
increases made during the 2005 legislative session. The
procedure for creating a county budget is that the board
of county commissioners creates a budget, tabulates
income, and fills in the rest with property taxes. It was
argued this procedure is backwards in comparison to
how an individual creates a budget. It was argued that
taxpayers should have an opportunity to vote on tax
increases and most people want property tax relief, not
an increase.

Commission discussion included that there are
increases in the cost of services that political
subdivisions provide, such as fuel. It was argued that
political subdivisions need to be able to increase taxes to
meet the costs. Commission discussion included that
budgets are tight and getting tighter and more services
are being required. It was argued that an increase
should be allowed if it is reasonable. Commission
discussion included that a flat mill levy is a decrease in
taxes as inflation goes up. It was clarified that the bill
draft allows an increase and if valuations are increasing,
then a political subdivision would not need to use this
authority.

Commission discussion included that taxation is a
three-legged stool with legs of property tax, sales tax,
and income tax. It was argued that the property tax leg
is too long and there may need to be an increase in
sales or income taxes. Commission discussion included
that the first step in changing the taxation structure is to
balance taxes and the second step is to keep them in
balance. = Commission discussion included that the
commission should delay action on the bill draft because
the bill draft may be premature and should be
considered as part of a larger plan. The commission
was informed that the interim Finance and Taxation
Committee is studying property tax reduction.

TOWNSHIP LEVY LIMITATION

The commission received a resolution from the North
Dakota Township Officers Association in support of an
increase in the general mill levy limitation from 18 to
30 mills. The commission was informed that funding for
township services has not kept up with the inflation of
the costs of the services provided by the townships. At
present, a township may increase the mill levy limitation
from 18 to 27 mills as an excess levy under NDCC
Chapter 57-17. The excess levy is limited to 50 percent
over the general mill levy limitation. Most of the
townships that are using excess levies are located
around major cities.

The commission received testimony regarding a
major expenditure of townships--roads. The
approximately 56,000 miles of township roads in this
state must be certified to the county auditor to be
considered township roads. Township roads do not
include farm trails but could include dirt roads.

Commission discussion included the example of a
township that operates on a $7,500 budget. Considering
the average cost for graveling a mile of road is between
$2,500 and $3,000, the township does not have enough
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money. Commission discussion included that
considering the work of the interim Finance and Taxation
Committee, the commission should not address this
issue.

CITY DEVELOPMENT IMPACT FEES

In 2005, Senate Bill No. 2390 was introduced to allow
for impact fees and as passed allowed for a study of
impact fees. The Legislative Council did not prioritize
the study.

The commission received testimony in support of city
development impact fees. Impact fees place the cost of
new development in the purchase price of the lots, not in
special assessments. Impact fees place the risk of
development on developers and the increased costs on
the people causing the increase--the people in a new
development. It was argued that impact fees discourage
urban sprawl by putting the cost of developing far away
from existing development on developers. It was argued
that a city acts as a banker for new development when
special assessments are used to fund development.
The commission was informed that the administrative
cost for special assessments is 25 to 35 percent;
whereas, developers have development costs of around
11 percent.

The commission considered, but does not
recommend, a bill draft that would have allowed for city
development impact fees. The commission also
considered, but does not recommend, a bill draft that
would have allowed for city and county development
impact fees and would have included more requirements
and suggestions for what is in an impact fee ordinance.
In particular, the bill draft would have placed a
15 percent limit on administrative costs charged by a city
or county. An opinion was expressed that the bill draft
should be amended to include public facilities owned or
operated by a park district as well as a city.

The commission was informed that the limitation on
administrative fees of 15 percent was an arbitrary level
placed in the bill draft to limit "taxing" authority.

The commission received testimony on impact fees in
Dickinson. Dickinson does very little upfront work as
part of imposing impact fees. A developer does most of
the work so the city does not charge administrative fees,
only actual costs. The commission was informed that
there have not been any challenges to the impact fees in
Dickinson because of the good relationship between the
developers and the city.

Commission discussion included that there have not
been any complaints about impact fees because
developers have had input in the beginning and have a
successful partnership with the cities that impose impact
fees. It was argued the bill draft may tamper with the
successful partnership that is now in place. The bill draft
could encourage cities to adopt impact fees without
working with developers to address problems as the
problems arise.

The commission was informed legislation is not
required to provide for an impact fee ordinance in home
rule cities. Home rule cities have general authority in the
cities' home rule charters to make ordinances that
encompass impact fee ordinances. Commission



discussion included a hesitation to support the bill draft
because it may make ambiguous the authority of home
rule cities to impose impact fees. It was argued that the
bill draft may solve a problem that does not need to be
solved.

The commission was informed that there are no
statutory limitations on impact fees. The commission
was informed that there may need to be some limitation
on impact fees so cities do not unrealistically mark up
the price of services. The commission was informed that
the bill draft places all cities on the same playing field.

The commission received testimony in opposition to
the bill draft. The commission was informed that impact
fees are becoming less popular because impact fees
make development difficult for small developers and
affect the affordability of housing by affecting the number
of people qualifying for mortgages. It was argued that
impact fees and any limits on impact fees should be
dealt with at the local level because each community is
different. It was argued that impact fees are an unknown
variable which have not produced a positive effect on
development in other states.

LEGAL SERVICES FOR THE INDIGENT

The commission was informed that counties use the
same procedure for applying for indigent counsel for civil
matters and criminal matters. It was argued that this
creates the appearance that the state should likewise be
paying for the civil matters.

The Commission on Legal Counsel for Indigents
does not fund several matters for which there is not a
constitutional right to counsel but for which indigent
individuals are provided legal services at no cost. These
instances are civil commitments, child custody
investigations, and appointments of guardians ad litem.
The cost of indigent counsel in these civil matters is the
responsibility of the counties.

The commission received information on indigent
defense costs paid by counties for 2001-02 and 2003-04
for sexual predator commitment proceedings, mental
illness proceedings, guardian ad litem proceedings, and
custody investigations. The total estimate of costs for
these services was $390,300 per biennium.

The commission received testimony on the problems
with counties providing indigent defense. The
commission was informed that the costs for counties are
sporadic and some are especially costly, e.g., for the
commitment of a sexual predator. In particular, this cost
is borne by the county to which the predator is released
after prison regardless of whether the county has a
connection to the predator. The commission was
informed that there has been an increase in costs for
custody hearings as a result of a federal law that
requires a quicker process and more use of
guardianships when a child is removed from a home.
The commission was informed that there is a conflict of
interest when a county hires someone to represent an
individual in a legal proceeding against the state's
attorney who is a county official. It was argued that
although the transfer of these legal services to the state
would save the counties money, the conflict of interest
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and difficulty in budgeting are satisfactory and
independent reasons for the transfer.

UNIFORM ENVIRONMENTAL
COVENANTS ACT

The commission received testimony on the Uniform
Environmental Covenants Act. The commission
compared the Uniform Environmental Covenants Act to
2005 House Bill No. 1279. The commission was
informed the Uniform Environmental Covenants Act was
included in one of the drafts for House Bill No. 1279 but
was removed. Even though the Uniform Environmental
Covenants Act was removed, House Bill No. 1279 allows
for environmental covenants. However, House Bill
No. 1279 does not provide as many particulars as to
environmental covenants as the Uniform Environmental
Covenants Act, especially as to the relation of the
covenant to adverse possession, tax lien foreclosures,
zoning changes, and marketable title statutes.

Commission discussion included that it appears
House Bill No. 1279 and the Uniform Environmental
Covenants Act address the same type of problem.
House Bill No. 1279 was created by many stakeholders
in this state over a long period of time to address the
problems of contaminated property. As such, it was
argued the commission should monitor House Bill
No. 1279 and, if needed, make changes instead of
pursuing the Uniform Environmental Covenants Act.

EXTRATERRITORIAL
ZONING JURISDICTION

The commission received testimony on the reduction
of city extraterritorial zoning jurisdiction and the concern
of some political subdivisions with the four-mile reach of
city zoning jurisdiction. The four-mile reach is for cities
with a population of 25,000 people or more--Bismarck,
Fargo, Grand Forks, and Minot. Minot is the only one of
the four which has not exercised this jurisdiction.
Eight cities may increase their extraterritorial zoning
jurisdiction up to two miles and 345 cities may increase
their extraterritorial zoning jurisdiction from one-half mile
to one mile.

Commission discussion included the example of the
city of Grand Forks that extended the city's
extraterritorial jurisdiction over the objection of the
county, township, and people living in an area. The
zoning rules require at least 40 acres per residence, so
development has been shut down. This may cause a
ring of development over four miles outside the city to
develop.

JAIL ADMINISTRATION

The commission considered, but does not
recommend, a bill draft that would have allowed the
board of county commissioners to provide for the
administration of county jails. A recent Attorney
General's opinion stated that the Burleigh County Board
of County Commissioners could not hire an administrator
of the jail. The opinion said the administration of the jail
was the sheriff's duty. The commission was informed
that a recent Attorney General's opinion calls into



guestion the practice of having a separate jail
administrator and sheriff as is the case in Grand Forks
County. Grand Forks County has had a separate sheriff
and jail administrator for approximately 20 years.

The commission was informed that a regional jail
may hire an administrator who is not a sheriff. As such,
the Grand Forks County Board of County
Commissioners had two choices--agree with another
political subdivision to establish a regional facility or seek
to clarify the law. Commission discussion included that it
is interesting that two counties can agree to exclude the
sheriff from being the administrator of a jail, but one
county may not exclude the sheriff.

The commission received testimony in support of the
bill draft. The commission was informed the bill draft
recognizes that generally sheriffs administer jails;
however, boards of county commissioners may make
exceptions.

The commission received testimony in opposition to
the bill draft. The commission was informed that sheriffs
are not opposed to what Grand Forks County is doing
but are opposed to the bill draft because the bill draft
could affect other sheriffs. The commission was
informed that politics should not be part of running a jail.
It was argued that giving a board of county
commissioners authority to remove the duty of
administering a jail from a sheriff allows for improper
influence. In short, it was argued if a sheriff does not get
along with county commissioners, the commissioners
should not be able to hold jail administration over the
sheriff to influence the sheriff. It was argued that county
commissioners are not educated in corrections, sheriffs
are educated in corrections, and sheriffs need to control
programs and staffing.

SUPPORT AND COORDINATION OF
PUBLIC AND PRIVATE EFFORTS TO
DISCOURAGE DESTRUCTIVE

BEHAVIOR STUDY

Senate Bill No. 2372 required a study of the feasibility
and desirability of establishing an organization or
ombudsman to support and coordinate federal, tribal,
state, including institutions of higher education, and local
government and private efforts to discourage destructive
behavior, including alcohol and drug abuse and tobacco
use.

Legislative History

Senate Bill No. 2372, as introduced, would have
created a five-member Responsible  Choices
Commission, funded by an increase in taxes on beer.
The commission would have had authority to contract
with or grant funds to entities within this state to
discourage impaired driving, alcohol and drug abuse,
tobacco use, and other destructive behavior. The
commission would have worked with state agencies,
political subdivisions, and higher education institutions to
provide a network for the dissemination of information
and materials to further its mission. The commission
would have been authorized to provide funding for
programs aimed at creating effective strategies to
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discourage destructive behavior. The bill was amended
in the Senate to remove the tax increase and to allow
the commission to accept grants, gifts, goods, and
services from public or private sources and to allow the
commission to spend any obtained funding.

The legislative history for Senate Bill No. 2372
reveals that proponents of the bill wanted to provide a
funding source for alcohol prevention and the beer tax
was targeted because the National Highway Traffic
Safety Administration had suggested that the tax be
adjusted because beer is taxed at a lower rate than
distilled spirits based on alcohol content. In addition, this
state's alcohol tax rate has not been raised since 1967.
However, the opponents to the beer tax pointed out that
the federal tax on beer was doubled in 1991. Opponents
of the beer tax increase were against the increase on a
number of grounds. First, the opponents found the
increase too large. The present beer tax provides
approximately $2.7 million a year in excise tax
collections and the increase would have increased
collections by approximately $3.6 million a year. Other
arguments against the beer tax increase included that it
was unfair because the increased tax was only on beer,
the increased tax created an unfair playing field with
surrounding states, and the increased tax would be
regressive.

The legislative history reveals that the main
proponent for Senate Bill No. 2372 was Students
Against Destructive Decisions (SADD). This group
favored the tax because the tax would have provided a
predictable funding source. When the beer tax increase
was removed from Senate Bill No. 2372, the
Responsible Choices Commission was left without a
dedicated funding source. The commission was limited
to accepting grants, gifts, equipment, supplies, material,
or services from government or private sources.
Although the testimony revealed that the beer industry
would donate money to SADD, SADD will not take
money directly from the beer industry.

Therefore, the bill, as passed, provided solely for this
study.

Other Coordinating Entities

Under NDCC Section 15.1-24-01, the Superintendent
of Public Instruction is required to develop a plan for the
coordination of services relating to chemical abuse
prevention programs with other agencies, including the
Department of Human Services, the State Department of
Health, the Department of Transportation, and law
enforcement agencies. Under this section, the
Superintendent is required to adopt rules for the
implementation of chemical abuse prevention programs
in this state's schools. In short, the rules relate to the
coordination of chemical abuse prevention efforts of
school-age individuals.

Under NDCC Section 54-56-01, the Children's
Services Coordinating Committee is created and
consists of the Governor, the Superintendent of Public
Instruction, a representative of the juvenile courts, the
executive director of the Department of Human Services,
the State Health Officer, the director of the Department
of Corrections and Rehabilitation, the director of the



State Board for Career and Technical Education, and a
representative of the Indian Affairs Commission. As part
of the Children's Services Coordinating Committee's
powers under Section 54-56-03, the committee may
coordinate delivery of services to children who are
abused, neglected, emotionally disturbed, mentally ill,
medically disabled, runaways, homeless, deprived,
school dropouts, school-age parents, chemical or
alcohol abusers, unruly, or delinquent. In addition, the
committee may foster primary prevention ideas and
strategies.

In 2005 the Legislative Assembly passed Senate Bill
No. 2349, which provides for an Office of Faith-Based
and Community Initiatives within the Governor's office.
An advisory commission was created to, among other
things, make recommendations to the government
regarding faith-based and community organizations
concerning the future of existing state programs and
initiatives. The principle functions of the Office of Faith-
Based and Community Initiatives include coordination of
community programs and expansion of the role of those
efforts in communities; coordination of public education
activities designed to mobilize public support through
volunteerism, special projects, demonstration pilots, and
public and private partnerships; and encouraging
nonprofit organizations and civic initiatives.

In 2002 the Governor created the North Dakota
Commission on Drugs and Alcohol to evaluate
substance abuse in this state by exploring the
interrelationship among substance abuse prevention,
education, and enforcement programs; design
procedures to coordinate resources in the substance
abuse area; and ensure future coordination of resources
designed to address substance abuse issues. The
commission has representatives from law enforcement,
state's attorneys, the Legislative Assembly, the
Governor's office, the Department of Public Instruction,
the Attorney General's office, the Bureau of Criminal
Investigation, the Indian Affairs Commission, the
Department of Human Services, the State Department of
Health, the judiciary, public schools, the Mercy Recovery
Center, the North Dakota Higher Education Consortium
for Substance Abuse Prevention, and the United States
Attorney's Office.

The United States Department of Health and Human
Services was provided grants through the Substance
Abuse and Mental Health Services Administration to
states to create a state prevention framework. To
receive the grant, the state must have a North Dakota
prevention advisory council. The council may use up to
15 percent of the funds for administration, including
assessment, training, planning, implementation,
monitoring, and evaluation. A North Dakota state
prevention framework infrastructure chart has been
created for the application for the grant. The general
scheme is to implement model programs in a
coordinated effort through community coalitions.

State Programs for Alcohol, Drug, Tobacco,
and Risk-Associated Behaviors
The government programs for discouraging
destructive behavior are directed mainly at drugs,
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alcohol, and tobacco. The main state agencies
addressing these behaviors are the State Department of
Health, Department of Human Services, and
Superintendent of Public Instruction.

In general, the State Department of Health
administers the programs and funding relating to
tobacco. Under NDCC Section 23-38-01, the
department is to establish a community health grant
program to prevent or reduce tobacco usage. These
programs are funded mainly through tobacco master
settlement funds that go to public health units for
preventative services in schools and communities. Forty
percent of the funds are to be used by public health units
in coordination with school boards to reduce student
tobacco use. Forty percent are to be used by the public
health units for a unitwide plan concerning preventative
health programs. Twenty percent are to be used by the
public health units to supplement existing state aid from
other sources.

The Department of Human Services has a Division of
Mental Health and Substance Abuse Services with
programs addressing substance abuse. Under NDCC
Section 54-38-05, the department is to study alcoholism
and drug abuse and related problems and disseminate
information on the subject of alcoholism and drug abuse
for the prevention of alcoholism and drug abuse to the
public and government agencies. The Department of
Human Services receives a substance abuse prevention
and treatment grant, which allows it to plan, carry out,
and evaluate activities to prevent increased substance
abuse. The Division of Mental Health and Substance
Abuse Services operates the North Dakota Prevention
Resource Center, which is a clearinghouse of alcohol
and other drug information, including pamphlets,
brochures, booklets, posters, bookmarkers, and stickers.
These materials are available free of charge. In
addition, each of the eight human service centers and
four tribal regions have a coordinator to develop local
coalitions to address substance abuse.

The Superintendent of Public Instruction has
coordinated school health and drug-free programs that
support programs that prevent violence in and around
schools; prevent the illegal use of alcohol, tobacco, and
drugs; involve parents; and coordinate with other related
federal, state, and community efforts and resources.
The programs mainly address destructive behavior in
kindergarten through grade 12. The North Dakota
Higher Education Consortium for Substance Abuse
Prevention mainly addresses the coordination of
substance abuse prevention at the collegiate level.

During the 2001-02 interim, the Budget Committee on
Government Services studied programs dealing with
prevention and treatment of alcohol, tobacco, and drug
abuse and other kinds of risk-associated behavior which
are operated by various state agencies. The committee
studied whether better coordination among the programs
within those agencies might lead to more effective and
cost-efficient ways of operating the programs and
providing services. A survey of agency alcohol, drug,
tobacco, and risk-associated behavior programs was
conducted and the results were placed in a table. That
information was updated during the 2003-04 interim by



the Budget Committee on Government Services as part
of that committee's study of the state's long-term prison
needs and the needs of individuals with mental illness,
drug and alcohol addictions, and physical or
developmental disabilities.

On November 14, 2005, a letter was sent to the
relevant agencies requesting an update of the table for

the Advisory Commission on Intergovernmental
Relations. In particular, the letter requested that the
information be updated and narrowed to address
programs that discourage destructive decisions.
Discouraging destructive decisions includes prevention,
education, awareness, and early intervention. In
July 2006 the Advisory Commission on

Intergovernmental Relations requested the information
for the 2005-06 interim be narrowed to only include
prevention programs and the money in each program
that goes to local chapters of SADD to students against
destructive decisions be identified. Table A at the end of
this report notes changes to the original table presented
to the commission for the 2005-06 interim. Underscored
language is new and overstruck language is old.

Testimony and Discussion

The commission received testimony from SADD and
was informed that SADD needs stable funding. Grant
money is unpredictable and grants are limited to a
certain purpose for a limited period of time. Federal
grants are designed to build programs, not sustain
programs. The commission was informed that because
of the impending loss of federal funding, SADD does not
have the luxury of time to find a stable funding source.
For the past several years SADD has received three
grants for approximately $85,000. One grant is in the
final year, one has one year left, and one is year to year.

The commission received testimony from young
adults representing SADD on the positive effects of
SADD on the lives of young people in this state. The
commission was informed that SADD is cost-effective
and provides an alternative to drugs and alcohol. There
are approximately 70 chapters of SADD in this state.
Individual chapters raise their own money for their own
programs. Commission discussion included that SADD
effectively involves youth in preventing destructive
behavior in other youth.

The commission received testimony on sources of
stable funding. The commission was informed that the
majority of states fund SADD through federal highway
safety funds. The commission was informed that there
is a short supply of these funds in this state because of
the low population.

The commission was informed that grants require
long-term local planning and local groups have relied
heavily on regional and tribal children's services
coordinating committees in the past. Because of the
termination of children's services coordinating
committees, the plans used by local entities may have
become outdated and these entities may be unable to
meet federal requirements.

Commission discussion included that grants are not
applied for because the writing of the application and the
administration of the grants have to be done within an
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organization's budget. Most organizations do not have
the administration and grant-writing expertise to receive
grants. Commission discussion included that grants that
are applied for by a professional grant writer appear
more professional and have a greater chance of success
than grants written by a layperson. It was argued that
the commission should consider a centralized office to
aid private groups in applying for grants and to apply for
grants to pass through to private groups.

The commission received testimony regarding the
Office of Faith-Based and Community Initiatives. The
commission was informed that there are no financial
resources for the office and the office has been
absorbed into the Governor's office. The commission
was informed the office was in its infancy and there
appeared to be some opportunity for the office to be able
to receive grants. Commission discussion included that
the office may be able to access funding for addressing
destructive behavior, especially in obtaining funding for
SADD.

The commission was informed that in an effort to
provide stable funding, SADD was considering an
initiated measure. The commission received testimony
on the proposed initiated measure. In 2005, Senate Bill
No. 2372 would have increased all beer taxes to
25 cents per gallon and would have raised $1.7 million
per year. The proposed initiated measure, which is
based on Senate Bill No. 2372, would have raised the
tax on beer cans and bottles to 24 cents per gallon and
bulk sales to 16 cents per gallon. The total funds raised
under the proposed initiated measure would be
approximately $1.3 million per year.

The commission received testimony on use of the
funds from the proposed initiated measure. Presently,
the state SADD office operates on approximately
$80,000 per year. To meet the needs of the state,
SADD wanted approximately $225,000 per year at the
state level. One of the goals of SADD at a state level is
to have community coordinators throughout the state.
The remaining money would be allocated by the
Responsible Choices Commission and could be used
for, among other things, a media campaign.

Commission discussion included support of the
efforts of SADD and for funding for the types of
programs supported by SADD. It was argued that the
future savings as a result of people not engaged in
destructive decisions at a young age would be
enormous. It was argued that the commission should
support a dedicated funding source for SADD.

The commission received testimony in opposition to a
dedicated beer tax to fund SADD. It was argued the
main problem with Senate Bill No. 2372 and the
proposed initiated measure was the tax would not be
fiscally responsible because a beer tax is regressive.
Commission discussion included that the purpose of
state funding of SADD through increased beer taxes was
to launder money for SADD. It was argued that this
should not be the purpose of a tax. Commission
discussion included a philosophical problem with using a
tax on beer to support programs that discourage
drinking.



The commission received testimony on other sources
of funding. The commission was informed of state,
federal, and private foundation funding for alcohol abuse
and related activities in this state. In addition, each of
the 16 wholesalers in this state contribute approximately
$10,000 each to Responsible Choices Commission
campaigns and this money usually is matched by
brewers. The commission was informed that the use of
materials provided by wholesalers in schools has a
positive response from schools. The commission was
informed that the industry has been involved with
promoting responsible decisions for the last 20 years
and there has been a significant decline in alcohol
abuse.

The commission was informed that although SADD
had a proposed initiated measure approved for
circulation, SADD was not actively pursuing the
proposed measure because the Governor's office has
offered support for a general fund appropriation. The
commission was informed that the assurance of a
general fund appropriation did not include an assurance
of a specific dollar amount. The commission was
informed that SADD wanted a $1 million per year
general appropriation to be used for multiple purposes,
including funding SADD. The commission was informed
that an appropriation could go to the Prevention Advisory
Committee because of its similarity to the Responsible
Choices Commission.

The commission was informed that changing the
funding to general fund money as a means of supporting
a private organization is relatively unprecedented and
would be a major change in policy. Commission
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discussion also included some support for funding SADD
with a general fund appropriation.

REPORT ON COUNTY DOCUMENT

PRESERVATION FUNDS

The Legislative Council delegated to the commission
the duty to receive the report from the North Dakota
Association of Counties before April 1, 2006, regarding
how each county has used the county's document
preservation fund during the preceding two fiscal years.

Before a survey was sent to each county on the use
of the fund, the Association of Counties provided
information on the survey to the commission. The
Association of Counties then provided a written report of
how each county has used the county's preservation
funds during the preceding two fiscal years. As a result
of accepting federal Department of Emergency
Management money, each county must microfiim all
records. A copy of each land record is stored onsite in
each county. The largest problem with Internet access
to records was high fees, which have been cut in half.
The commission was informed there is reason to believe
that all counties will join the single web access system
by the next legislative session. The system charges a
$100 setup charge and a monthly service fee of $25.
Grand Forks charges a setup fee of $200 and monthly
services of $100. Grand Forks has an independent
system that was started due to the flood in 1997.



TABLE A

2005-07 Biennium Amount and
Funding Source for Each Program

Federal
Alcohol, Drug, Tobacco, and Detail of Sources of
and Other Risk-Associated | General Special Total Federal and Restrictions on Anticipated Uses
Behavior Programs Fund Funds Funds Special Funds Uses of Funds of Funds
State Department of Health
Community health grant $4.700,000 | $4,700,000 | Tobacco master Funds go to local public | Majority of funds for
program: $4,671,700 settlement funds (10%) | health units for tobacco prevention
To SADD through local 28,300 through the community | preventive health and control in schools
public health health trust fund services in schools and | and communities -
communities with an Estimated 20 to 25%
emphasis on tobacco will fund other
control preventive health
services
Statewide tobacco cessation 884,000 884,000 | Tobacco master Funds support a 100% of funds will
quitline for primary prevention 68,016 68,016 | settlement funds statewide toll-free support the statewide
telephone counseling tobacco cessation
and referral quitline quitline
Tobacco prevention and 2,463,495 2,463,495 | Centers for Disease Restricted to tobacco 100% for tobacco
control - Centers for Disease Control and Prevention | control; cannot be used | control
Control and Prevention (CDC) for direct services or
cessation services
Abstinence education grant 405,583 405,583 | Health Resources and | Funds go to the 70% of funds are used
program: 355,789 Services regional/tribal children's | for abstinence
To state SADD chapter 49,794 Administration - services coordinating education in their
Section 510 committees and public | respective commu-
abstinence education | health units within the | nities and the other is
grant program four tribal and eight used for administrative
regions of North Dakota | services $22,000
appropriation received,
funding not secured
Comprehensive sexually 553,092 553,092 | Centers for Disease Limited to prevention of | .9 full-time equivalent
transmitted disease 27,655 27,655 | Control and Prevention | syphilis, gonorrhea, and | (FTE) position for grant
prevention systems (CSPS) chlamydia administration and
for primary prevention 1.5 FTE positions for
sexually transmitted
disease counseling
and intervention.
Funding to support
chlamydia testing in
high-risk individuals
approximately 3 to 5%
of funds are directed to
risky behavior
recognition/reduction.
Funding is generally
used for disease
intervention.
Injury prevention program 463,301 463,301 | Department of Department of Department of
Transportation and Transportation funds Transportation funds
Title V (maternal and | are restricted for child are for purchase of car
child health block passenger safety seats, training, and
grant) projects for preschool projects designed to
and school-age increase child restraint
populations and seatbelt use by
young children. Title V
funding may be used
for suicide prevention.
No specific funds are
dedicated for programs
addressing destructive
decisions in the
adolescent population
relating to motor
vehicle crashes or
suicides.
Title X family planning 334,053 334,053 | Title X family planning | Funds to be used for 100% for the

program base funding and
Title V supplement - The
primary focus of the program
identified above is to provide
and enhance family planning
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the provision of family
planning medical,
laboratory, and
counseling services

provisions of clinical,
laboratory, contra-
ceptive supplies, and
counseling family
planning services to




2005-07 Biennium Amount and
Funding Source for Each Program

Federal
Alcohol, Drug, Tobacco, and Detail of Sources of
and Other Risk-Associated | General Special Total Federal and Restrictions on Anticipated Uses
Behavior Programs Fund Funds Funds Special Funds Uses of Funds of Funds
services for women and men men and women
in North Dakota. A portion of
the funds identify and address
alcohol, tobacco, drug use
and abuse issues, and risky
sexual behavior through short-
term counseling and referral
services. No treatment
services are provided. Itis
estimated that 15% of family
planning funding addresses
r