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SUMMARY
BRIEFLY — THIS REPORT SAYS

ADMINISTRATIVE RULES COMMITTEE

The Council reviewed all state administrative agency rulemaking actions from
November 1986 through October 1988. The Council filed a formal objection to
a rule providing that bed and breakfast facilities cannot use food in hermetically
sealed containers which was not prepared in a food processing establishment.
The committee also made several informal rule change recommendations to the
adopting agencies.

The Council studied the Administrative Agencies Practice Act, North Dakota
Century Code Chapter 28-32. The Council recommends House Bill No. 1031 to
amend substantially Chapter 28-32 to provide for publication of an
administrative bulletin and for comprehensive requirements relating to
administrative agency rulemaking and adjudicatory hearings. To ensure
legislative consideration of the less controversial provisions relating to the
administrative bulletin and rulemaking should House Bill No. 1031 not be
approved, the Council also recommends House Bill No. 1032 to require the
publication of an administrative bulletin and to expand rulemaking procedures.

AGRICULTURE COMMITTEE

The Council studied the use of near infrared reflectance analyzers in
determining the protein content of grain. The Council recommends Senate Bill
No. 2031 to provide a procedure for resolving disputes over the grade, dockage,
moisture content, or protein content of grain.

The Council studied the feasibility and desirability of requiring a history of
pesticides applied to agricultural property to be provided to landowners, tenants,
and purchasers of the property. The Council makes no recommendation for
legislative action.

The Council studied the feasibility of establishing a state bonding fund for
grain warehousemen and livestock auction markets. The Council makes no
recommendations for legislative action.

The Council received annual reports from the Land Reclamatlon Research
Center which described and analyzed each reclamation research project. The
Council also received annual reports from the Reclamation Research Advisory
Committee on the status of all reclamation research projects, conclusions reached,
and future goals and objectives of the committee.

The Council issued policy statements regarding the United States-Canada Free
Trade Agreement, United States easements on Farmers Home Administration
property, drought conditions, and branch experiment station funding.

BUDGET SECTION

The Council received status reports of the state general fund for the 1987-89
biennium presented by the Office of Management and Budget, which projected
a $2.9 million June 30, 1989, unobligated general fund balance, which is $2.9
million less than the estimate made in May 1987 of $5.8 million. Estimated
general fund revenues for the 1987-89 biennium were reduced by $3.2 million
because of a successful referral of a sales tax on cable television with
corresponding reductions from budgets of agencies funded by the general fund.
In addition, in August 1988, estimated general fund revenues were reduced by
$35 million because of the 1988 drought and low oil prices, and as a result, the
Governor mandated a two percent across-the-board general fund budget
allotment to reduce general fund expenditures for the 1987-89 biennium by
approximately $21 million.

The Council received reports on the state’s oil and coal taxes, the enhanced
audit program, the PERS group health insurance program, and 1987-89 federal
funds available to North Dakota state government.

The Council approved the nonresident tuition rates set by the State Board of
Higher Education, the expenditure of grant funds for the Children’s Services
Coordinating Committee, the Adjutant General’s request to vacate an armory,
the Department of Human Services’ request to make payments to the
Department of Health and Consolidated Laboratories for the inspection of care
in intermediate care facilities for the mentally retarded, the Economic
Development Commission’s request for authority to lease buildings at San Haven,
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the expenditure of grant and other funds for the construction of facilities at UND
and the NDSU Agricultural Experiment Station.

The Council made recommendations to the Office of Management and Budget
regarding the form in which the executive budget is presented to the Budget
Section and also sent letters to the North Dakota Congressional Delegation
urging them to take action to reflect the drop in North Dakota personal income,
because of the drought in 1988, in the calculations of the federal medical
assistance percentage for fiscal year 1990, rather than 1991, as would be the
case under current law.

Budget Section members, along with the Budget Committee on Government
Finance, Budget Committee on Human Services, and the Budget Committee
on Institutional Services, visited major state agencies and institutions during
the 1987-88 interim to evaluate requests for major improvements and structures
and to discuss problems of the institutions.

BUDGET COMMITTEE ON GOVERNMENT ADMINISTRATION

The Council studied the makeup of the advisory councils appointed under the
North Dakota unemployment insurance law, monitored the status of the
unemployment insurance trust fund reserve, and examined other approaches
to the problem of unemployment. The Council recommends Senate Bill No. 2032
and Senate Bill No. 2033, each authorizing Job Service North Dakota the option
to appoint local advisory councils, but no longer requiring those appointments.
Senate Bill No. 2033 also adds two legislative members to the Job Service State
Advisory Council.

The Council studied the differences in the employee benefits between part-
time and full-time employment in the private sector. The Council recommends
House Bill No. 1036 to grant part-time employees access to their employer’s group
health insurance plans if the employer has a commercially insured plan or if
the employer’s plan is a self-insured plan of the state or any political subdivision
of the state. :

The Council studied the use of comparable worth to determine the existence
of wage-based sex discrimination in state government. The Council worked with
the Central Personnel Division and contracted with Booz Allen and Hamilton,
Inc., on its study of the North Dakota Class Evaluation System. The Council
recommends House Bill No. 1033 to require the Central Personnel Division, in
cooperation with state agencies and institutions, to develop uniform
compensation, classification, and salary administration plans for the state’s
classified employees. The Council also recommends House Bill No. 1034 to direct
the Central Personnel Division to establish a classification plan recognizing
certain compensable factors required in the performance of work for all positions
in the classified service. The bill, which does not go into effect until July 1, 1991,
requires that all employees in the state classified service be under one
classification plan by June 30, 1993, and provides a $337,416 general fund
appropriation during the 1989-91 biennium to the Office of Management and
Budget for additional positions in the Central Personnel Division to be used in
preparing for the implementation of the bill. The Council also recommends House
Bill No. 1035 to require the Central Personnel Division to establish a seven-
member pay equity implementation committee, and to provide for the
establishment of a pay equity implementation fund tc be used for establishing
equitable compensation relationships among all positions and classes in the state
classification plan. The bill, which also would not take effect until July 1, 1991,
contains an expiration date of June 30, 1993, for all sections except the one
relating to the state’s compensation policy.

BUDGET COMMITTEE ON GOVERNMENT FINANCE

The Council studied alternative methods for establishing a state capital
construction fund. The Council recommends revisions to the guidelines and
procedures for a state capital construction budget that includes developing
criteria for evaluating and reviewing capital budget requests and requiring the
Executive Budget Office to provide the Legislative Assembly comprehensive
information on the state’s existing capital facilities and future capital
requirements. The Council recommends that the unit trust with charitable
remainder concept be considered as a method of financing capital improvements
at the institutions of higher education and that privitization or the private
development of facilities on state land for use by state government be considered
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as a method of financing capital improvements at state institutions. The Council
recommends Senate Bill No. 2036 to expand the duties and membership of the
State Building Authority to include four members of the Legislative Assembly
and to provide the authority with responsibility to develop and maintain long-
range capital construction plans for state government and make
recommendations to the Office of Management and Budget on capital
construction plans. The Council recommends House Bill No. 1037 to allocate
a portion of the sales, use, and motor vehicle excise taxes, equal to 40 percent
of the equivalent of a one percent sales, use, and motor vehicle excise tax, to
a capital construction fund.

The Council studied the policy of appropriating special funds. The Council
recommends Senate Bill No. 2035 to remove several continuing appropriation
provisions that are not currently used or the funds are currently included in
the agencies’ appropriations.

The Council received the actuarial valuation reports of the Public Employees
Retirement System, Teachers’ Fund for Retirement, and Highway Patrolmen’s
Retirement System.

The Council monitored the status of major state agency and institution
appropriations. The review focused on expenditures of the institutions of higher
education and the charitable and penal institutions, the appropriations for the
foundation aid program, and the appropriations to the Department of Human
Services for aid to families with dependent children and medical assistance. In
addition, the Council monitored agency compliance with legislative intent
included in 1987-89 appropriations.

The Council considered the feasibility of receiving information on state
payments to political subdivisions and encourages, to the extent possible within
the limits of available resources, the Office of Management and Budget’s
preparation of information summarizing and categorizing state payments by
source of funds made to each political subdivision.

The Council considered changes to North Dakota law to allow counties to
combine for the purpose of issuing bonds to finance capital improvements and
recommends Senate Bill No. 2034 to allow two or more counties or cities to issue
bonds jointly for the purpose of acquiring equipment or constructing roads,
bridges, and road and bridge improvements.

BUDGET COMMITTEE ON HUMAN SERVICES

The Council studied the future role and function of the State Hospital. The
Council recommends House Concurrent Resolution No. 3001 to urge the
Department of Human Services as it implements its plan for expansion of
community and mental health services during the 1989-91 biennium to present
information, along with the State Hospital, to the Legislative Council on the
implementation of additional community services and the effect those services
will have on the future services to be provided by the State Hospital and House
Concurrent Resolution No. 3002 to urge the Department of Human Services,
in its development of a continuum of services for the chronically mentally ill
and chemically dependent, to conduct pilot projects during the 1989-91 biennium,
for new programs developed to be reviewed by the 1991 Legislative Assembly
in its consideration of expanding the programs for the 1991-93 biennium. The
Council recommends House Bill No. 1038 to provide for the commitment of
mentally ill and chemically dependent individuals to the Department of Human
Services rather than the State Hospital. This bill along with regional
intervention services at the human service centers will assist in reducing the
number of inappropriate admissions to the State Hospital.

The Council studied the Department of Human Services’ establishment of a
prospective case mix Medicaid reimbursement system for long-term care facilities
which includes a setting of rates based on the condition and needs of the residents
and as a condition of participation prohibits long-term care facilities from
charging private pay residents rates that exceed those approved by the
department for medical assistance recipients. The Council makes no specific
recommendations for change to 1987 House Bill No. 1448 requiring nursing care
rate equalization and establishment of a case mix reimbursement system
effective January 1, 1990.

The Council studied the system of community-based care provided by the
Department of Human Services for the developmentally disabled, chronically
mentally ill, aged and infirm, and other persons including the process of
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reimbursement for providers of such services. The Council recommends House
Concurrent Resolution No. 3003 to direct the Legislative Council to study the
budgeting, auditing, and management of the reimbursement system for the
Department of Human Services’ developmental disabilities program. In addition,
the resolution states that the Appropriations Committees of the 1989 Legislative
Assembly should consider the budget concerns of the developmental disabilities
providers, including differentials in rates between private and state-operated
facilities, facility staff salary differences, and the department’s reimbursement
penalty for facilities with less than 95 percent occupancy, in the development
of the Department of Human Services’ 1989-91 appropriation.

The Council received reports from the Department of Human Services
regarding changes to the human service delivery system in North Dakota. The
Council makes no additional recommendations regarding the human service
delivery system.

BUDGET COMMITTEE ON INSTITUTIONAL SERVICES

The Council studied the services available to the deaf and hearing impaired
and blind and visually impaired, examined the role of the North Dakota School
for the Deaf and the School for the Blind in the provision of educational and
rehabilitative services, and tried to determine if there are alternative methods
of educating and rehabilitating the deaf and blind in communities throughout
the state. The Council recommends that while local school districts should be
encouraged to establish services for the hearing and visually impaired, students
with multiple or severe impairments or students who do not have the services
available locally should continue to be educated at the School for the Deaf and
the School for the Blind. The Council also recommends that the School for the
Deaf and the School for the Blind continue to function as state resource and
reference centers, develop short-term and special topic courses, and expand
services to meet the educational needs of some students currently educated out
of state.

The Council studied the problems faced by and the liability and funding of
the North Dakota emergency medical services system, in particular volunteer
ambulance services. The committee recommends House Bill No. 1039 to provide
a definition of a volunteer as “an individual who receives no compensation or
who is paid expenses, reasonable benefits, nominal fees, or combination thereof
to perform the services for which the individual volunteered.’ The Council also
recommends House Bill No. 1040 to impose a 25-cent-per-month excise tax on
telephone access lines to provide financial assistance to licensed ambulance
services during the 1989-91 biennium for training ($736,000) and to provide funds
for equipment ($1,804,000) on a matching basis. The bill, which carries a $3
million appropriation, also appropriates $460,000 to the Division of Emergency
Health Services of the Department of Health and Consolidated Laboratories.

BUSINESS COMMITTEE

The Council studied charitable solicitation laws, with emphasis on the model
Charitable Solicitation Act as recommended by the National Association of
Attorneys General. The Council makes no recommendation for legislative action.

The Council studied real estate licensing for property managers and makes
no recommendation for legislative action.

The Council studied the relationship of railroads and their tenants on railroad
right-of-way property and makes no recommendation for legislative action.

DICKINSON STATE ADDITION COMMITTEE
~ The Council studied the problems relating to the title transfer of the Dickinson

State Addition property from the Board of Higher Education to the Board of
University and School Lands.

After the problems were resolved, the Council recommended that the Board
of Higher Education transfer title of the old Dickinson Experiment Station
property to the Board of University and School Lands.

The Council encouraged the Board of University and School Lands, within
constitutional limitations, to sell the old Dickinson Experiment Station property
in a manner resulting in the highest possible return considering present
economic conditions.
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EDUCATION COMMITTEE

The Council studied the feasibility, cost, and benefits of utilizing current
technology to enhance the educational opportunities of students. The Council
recommends House Bill No. 1041 to change the membership of the Educational
Broadcasting Council, change the name of the Educational Broadcasting Council
to the Educational Telecommunications Council, and broaden the council’s focus
from television and radio to telecommunications; House Bill No. 1042 to exempt
the use of fiber-optic cable for educational purposes from regulation by the Public
Service Commission; and House Bill No. 1043 to appropriate an amount equal
to one percent of the amount appropriated for operating expenses for the
institutions of higher education and one percent of the amount appropriated
for foundation aid to the Educational Broadcasting Council to coordinate, fund,
and assist in the development of educational telecommunication programs and
systems throughout the state.

The Council studied the feasibility and desirability of establishing and
providing assistance for educational programs in career guidance and
development for children and adults. The Council makes no recommendation
for legislative action.

The Council studied the feasibility and desirability of implementing a program
for competency testing of elementary and secondary students in the areas of
mathematics, reading, and writing skills and of providing remedial programs
to educationally deprived students. The Council makes no recommendation for
legislative action.

The Council received a report regarding the status of interagency agreements
for the provision of education and related services to handicapped students.

EDUCATION FINANCE COMMITTEE

The Council studied education finance issues, including the issues of adequate
funding for school districts, the amount of money spent by school districts for
noninstructional purposes, the inequities and the distribution of transportation
aid to schools, local effort in support of schools, other funding sources including
federal programs and energy tax revenue available to schools, the special needs
of schools in sparsely populated areas of the state, small but necessary schools,
and the funding of adult basic and secondary education.

The Council recommends House Bill No. 1044 to decrease the mileage
payments for schoolbus transportation aid and increase the per-pupil payments;
Senate Bill No. 2037, relating to special education finance, to, among other
things, make the state financially responsible to pay the entire tuition and excess
costs of certain handicapped children placed outside their school districts of
residence, increase the weighting factor for preschool handicapped students, and
appropriate $13 million for special education; Senate Bill No. 2038 to require
children of parents or guardians who seek an exemption from the compulsory
school attendance laws on the basis that the children have a physical or mental
condition that would render attendance or participation in a regular or special
education program inexpedient or impractical to first be identified as
handicapped under the special education laws; Senate Bill No. 2039 to require
any facility that provides boarding care services to more than four students to
be licensed under the foster care laws; House Bill No. 1045 to permit
proportionate foundation aid payments for summer elementary school courses
approved by the Superintendent of Public Instruction; House Bill No. 1046 to
appropriate $200,000 to the Superintendent of Public Instruction for adult basic
and secondary education; Senate Concurrent Resolution No. 4001 to direct the
Legislative Council to study mineral tax revenues, in lieu of property tax
payments, and other payments to school districts to determine whether to include
these funds as local resources; and Senate Concurrent Resolution No. 4002 to
direct the Legislative Council to study the use of various factors in addition to
property wealth which could be used in the education finance formula.

The Council studied the administrative structure of school districts in North
Dakota. The Council recommends House Bill No. 1047 to replace the offices of
the county superintendent with area service agencies for the provision of special
education, inservice training, coordination of continuing education and adult
basic and secondary education, administrative services, and other educational
programs and services. The Council also recommends Senate Concurrent
Resolution No. 4003 to direct the Legislative Council to study various duties
of the county superintendents of schools.
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The Council studied the effects of federal law on state law relating to the age
of schoolbus drivers. The Council recommends House Bill No. 1048 to remove
the upper age limit for schoolbus drivers and raise the minimum age
requirement.

GARRISON DIVERSION OVERVIEW COMMITTEE
The Council received three briefings on the progress of litigation surrounding
the Garrison Diversion Unit Project and project updates from representatives
of the Garrison Diversion Conservancy District, State Water Commission, United
States Bureau of Reclamation, Association of North Dakota Water Resource
Districts, North Dakota Water Users Association, and the United States Fish
and Wildlife Service.

JOBS DEVELOPMENT COMMISSION

The Council studied methods and the coordination of efforts to initiate and
sustain new economic development in this state. The Council recommends Senate
Bill No. 2040 to authorize the State Board of Higher Education to authorize
and encourage institutions of higher education under its control to enter into
contractual arrangements with private business and industry; Senate Bill No.
2041 to exempt certain economic development records and information from
disclosure under the state’s open records and open meetings laws; House Bill
No. 1049 to amend statutory provisions relating to public and private venture
capital corporations organized under state law; and Senate Bill No. 2042 to
authorize cities to use tax increment financing for the development of unused
or underutilized industrial or commercial property. The Council also recommends
House Concurrent Resolution No. 3004 to direct the Legislative Council to again
establish a Jobs Development Commission for the purpose of studying methods
and coordinating efforts to initiate and sustain new economic development in
" the state. :

The Council studied the need to revise the state’s securities laws to foster
legitimate capital formation in the state in a manner that does not diminish
necessary public protections. The Council recommends Senate Bill No. 2043 to
authorize the Securities Commissioner to adopt, by rule, one or more
transactional exemptions to further the objectives of facilitating sales of
securities by North Dakota issuers and providing uniformity among the states;
and Senate Bill No. 2044 to substantially incorporate by statute the uniform
limited offering exemption.

JUDICIAL PROCESS COMMITTEE

The Council studied the nonagricultural real estate mortgage foreclosure laws
of the state in relation to the foreclosure laws of other states. The Council
recommends House Bill No. 1050 to enable a mortgagee or holder of a sheriff’s
certificate of sale, if that person reasonably believes that the property is
abandoned, to petition the court to determine abandonment and to receive
immediate possession and use of the property and all benefit and rents from
the property until expiration of the redemption period. The Council also
recommends House Bill No. 1051 to provide that except for parties having an
ownership interest in the real property subject to foreclosure of a mortgage, the
names of all other defendants may be omitted from the public notice of sale.

The Council studied the state’s game and fish laws and rules, with an emphasis
on those laws and rules concerning the issuance of game and fish licenses and
the role of county auditors in the issuance of game and fish licenses. The Council
recommends Senate Bill No. 2045 to provide that county auditors who receive
less than $1,000 in commissions from the sale of hunting, fishing, fur-bearer,
and general game licenses in any year are entitled to retain, as compensation,
25 cents for the issuance of each resident hunting, fishing, or fur-bearer license
issued in the following year; Senate Bill No. 2046 to provide that county auditors
may require agents to show evidence of adequate financial security before the
agents may be appointed; and Senate Concurrent Resolution No. 4004 to direct
the Legislative Council to study the state’s game and fish laws and rules and
review the effect of any legislation enacted by the 1989 Legislative Assembly
relating to the bonding of county auditors and agents appointed by county
auditors to issue game and fish licenses or stamps.

The Council studied the payment of attorneys’ fees in workers’ compensation
cases at the request of the Attorney General. The Council recommends that the
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Workers Compensation Bureau, in conjunction with the Workers Compensation
Bureau Advisory Committee and the Attorney General, develop a proposal
concerning the payment of attorneys’ fees in workers’ compensation cases and
submit the proposal to the 1989 Legislative Assembly.

JUDICIARY COMMITTEE

The Council studied criminal sentencing statutes for misdemeanor and felony
cases, with emphasis on resolving inconsistencies and conflicts within these
statutes. The Council recommends House Bill No. 1052 to consolidate the laws
governing suspended sentences and penalties and sentencing, to clarify a court’s
authority to impose a sentence if conditions of probation are violated following
the suspended execution of sentence, to clarify the status of a person receiving
a deferred imposition of sentence, and to provide uniform maximum periods of
probation that may be imposed in conjunction with a sentence to probation or
a suspended execution or deferred imposition of sentence.

The Council studied the adequacy of present procedures and standards for
appeals for judicial review of decisions of county commissioners and local
governing bodies, with emphasis on methods to improve those procedures and
standards. The Council recommends Senate Bill No. 2047 to establish uniform
procedures for appeals from the decisions of local governing bodies and to
designate all appeals from the decisions of local governing bodies, with certain
exceptions, as appeals on the record.

The Council studied the Constitution of North Dakota. The Council
recommends Senate Concurrent Resolution No. 4005 to propose a constitutional
amendment to remove the Lieutenant Governor as presiding officer of the Senate
and to allow the Senate to select the presiding officer from among its members
and House Concurrent Resolution No. 3005 to propose a constitutional
amendment to provide an August 1 effective date for laws passed during a regular
session of the Legislative Assembly. Measures filed with the Secretary of State
on or after August 1 and before January 1 of the following year would be effective
90 days after filing with the Secretary of State.

The Council studied the legal issues associated with acquired immune
deficiency syndrome (AIDS) in North Dakota. The Council recommends Senate
Bill No. 2048 to provide for mandatory testing for the presence of antibodies
to the human immunodeficiency virus (HIV); Senate Bill No. 2049 to require
physicians and certain other individuals to report cases of HIV infection; Senate
Bill No. 2050 to establish the confidentiality of the results of a test for the
presence of the antibodies to the HIV; Senate Bill No. 2051 to provide that it
is a discriminatory practice for an employer to fail or refuse to make reasonable
accommodations for an otherwise qualified person with a physical or mental
handicap; Senate Bill No. 2052 to provide that a person who, knowing that that
person is or has been afflicted with AIDS, afflicted with AIDS-related complexes,
or infected with the HIV, willfully transfers any of that person’s body fluid to
another person is guilty of a Class A felony; Senate Bill No. 2053 to establish
isolation measures and procedures for those individuals with a contagious or
infectious disease who are determined to be a threat to public health; and Senate
Bill No. 2054 to require school districts to adopt a policy concerning students,
employees, and independent contractors who are diagnosed as having the HIV
infection.

The Council reviewed uniform Acts and proposed amendments to uniform Acts
recommended by the North Dakota Commission on Uniform State Laws. The
Council recommends adoption of the Uniform Law on Notarial Acts; the Uniform
Commercial Code, Article 2A-Leases; and amendments to the Uniform Limited
Partnership Act, the Uniform Trade Secrets Act, the Uniform Federal Lien
Registration Act, and the Uniform Probate Code. The Council recommends
Senate Bill No. 2055 to adopt the Uniform Anatomical Gift Act (1987).

The Council makes several recommendations as a result of its statutory
revision responsibility. The Council recommends House Bill No. 1053 to amend
all pertinent North Dakota Century Code sections to clarify which violations
of Chapter 39-21, governing motor vehicle equipment, are infractions and which
violations are noncriminal traffic offenses; House Bill No. 1054 to provide that
if a personal répresentative elects to publish a notice to creditors, the personal
representative must mail a copy of the notice to those creditors whose identities
are known to the personal representative or are reasonably ascertainable and
who have not already filed a claim; House Bill No. 1055 to provide for a jury
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of 12 in felony cases; House Bill No. 1056 to require the appointment of a
guardian ad litem in any proceeding to appoint or remove a guardian of an
incapacitated person; House Bill No. 1057 to ensure that credit unions are
protected against those who may issue a draft without an account; and Senate
Bill No. 2056 to make technical corrections to the Century Code.

LAW ENFORCEMENT COMMITTEE

The Council studied alternative means of providing protective services for
vulnerable adults who are subject to abuse, neglect, self-neglect, or exploitation.
The Council recommends House Bill No. 1058 to establish a program of protective
services for vulnerable adults to be developed and administered by the
Department of Human Services with the advice and cooperation of county social
service boards; and House Bill No. 1059 to provide for additional classifications
for the grading of the criminal offense of misapplication of entrusted property
depending on the value of the property misapplied.

The Council studied the reporting, investigation, prosecution, and treatment
procedures of child abuse and neglect cases. The Council recommends Senate
Bill No. 2057 to clarify the scope of interviews of children by child protective
services social workers or law enforcement officials; Senate Bill No. 2058 to
provide general parameters concerning the scope of investigations of reports of
child abuse or neglect; House Bill No. 1060 to require the Department of Human
Services to establish a program of continuing education or inservice training
for child protective services staff; Senate Bill No. 2059 to require the Department
of Human Services to adopt rules establishing policies and procedures to conduct
reviews and resolve complaints relating to investigations of reports of child abuse
or neglect and determinations of probable cause to believe that child abuse or
neglect is indicated; Senate Bill No. 2060 to provide a procedure for the removal
of an alleged sexual offender from the residence of a child; and Senate Bill No.
2061 to provide for the availability of a civil remedy against an employer who
retaliates against an employee because of a report of child abuse or neglect or
against a person who makes a false report. '

The Council studied the state’s role in the handling, assisting, or funding of
victims of and witnesses to crimes. The Council recommends House Bill No. 1061
to authorize counties and cities to fund victim and witness advocacy programs
or victim and witness services through fees assessed as part of criminal sentences
imposed in county or municipal courts.

The Council studied state laws and administrative rules and practices relating
to the exchange and use of records and information relating to services provided
to minors. The Council makes no recommendation for legislative action.

LEGISLATIVE AUDIT AND FISCAL REVIEW COMMITTEE

The Council reviewed 84 audit reports presented by the State Auditor’s office
and independent accounting firms and filed an additional 110 audit reports.

The Council studied methods of reducing losses incurred by the Comprehensive
Health Association. The Council recommends Senate Bill No. 2062 to change
the Comprehensive Health Association’s board of directors, benefits, and
premium rates to limit the association’s future losses.

The Council monitored and studied fine revenues deposited in the common
schools trust fund.

The Council received reports from the Public Service Commission identifying
certain railroad rights of way in the state which may be sold, transferred, or
leased. The Council recommends Senate Bill No. 2063 to repeal the law that
requires the Public Service Commission to report periodically to the Legislative
Audit and Fiscal Review Committee regarding potential changes in the
ownership of railroad rights of way. The bill also requires a party intending to
acquire or lease a railroad right of way to file a notice with the Public Service
Commission.

LEGISLATIVE PROCEDURE AND ARRANGEMENTS COMMITTEE

The Council reviewed legislative rules and makes a number of
recommendations intended to clarify existing rules and expedite the legislative
process. The Council recommends Senate Bill No. 2064 to eliminate the statutory
requirements specifying the contents of statements of intent on constitutional
amendment resolutions and Senate Bill No. 2065 to update the procedure for
approving use of legislative space during the interim.
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The Council approved a pilot project for a legislative information system during
the 1989 session as well as arrangements for the session. The Council
recommends House Bill No. 1062 to identify legislative records not subject to
public inspection.

The Council reviewed the smoking policy that should be in effect in areas under
control of the Legislative Assembly during legislative sessions and recommends
that each standing committee and each chamber establish its own policy with
respect to smoking. The committee also recommends Senate Bill No. 2066 to
clarify that a proprietor of a public facility need not designate a smoking area.

The Council studied the Appropriations Committee structure and the structure
of all standing committees for the purpose of reducing workloads and increasing
the number of legislators involved in the appropriation process. The Council
makes no recommendation for legislative action.

The Council received a report from the Director of Institutions which describes
four proposals for additional committee rooms. The Council only received the
report and makes no recommendation with respect to the feasibility of an
addition to the State Capitol.

The Council supervised the continuing renovation of the legislative wing of
the State Capitol and recommends House Bill No. 1063 to appropriate funds
to make improvements during the 1989-91 biennium.

The Council continued its participation in the 1990 census redistricting data
program. :

POLITICAL SUBDIVISIONS COMMITTEE

The Council studied the legal status and relationships among political
subdivisions and the effect of new legislation on county and city budgets. The
Council recommends Senate Bill No. 2067 to create a North Dakota Advisory
Commission on Intergovernmental Relations composed of 11 members including
four members of the Legislative Assembly appointed by the Legislative Council,
the director of the Office of Management and Budget, two members appointed
by the North Dakota League of Cities, two members appointed by the North
Dakota Association of Counties, one member appointed by the North Dakota
Township Officers Association, and one member appointed by the North Dakota
Recreation and Parks Association. The commission is intended to serve as a
forum for discussion and resolution of problems experienced by local governments
and to allow local governments more substantial input into the legislative
process.

The Council studied insurance premium tax distributions to fire protection
districts. The Council does not recommend a bill in connection with this study
but recommends that appropriations for fire insurance premium tax distributions
to fire protection districts should come from the state general fund.

RETIREMENT COMMITTEE

The Council solicited and reviewed various proposals affecting public employee
retirement programs. The Council obtained actuarial and fiscal information on
each of these proposals and reported this information to each proponent.

The Council studied the uniform group insurance program administered by
the Public Employees Retirement System and other benefits administered by
the various public employee retirement boards. The Council recommends Senate
Bill No. 2068 to provide a mechanism for prefunding hospital and medical
benefits coverage under the uniform group insurance program for retired
members of the Public Employees Retirement System and Highway Patrolmen’s
Retirement System. The Council recommends Senate Concurrent Resolution No.
4006 to direct the Legislative Council to study the issues and the feasibility
of various options relating to the provision of adequate and affordable health
insurance coverage for retired members of the Teachers’ Fund for Retirement
and judges and state employees who are not members of the Public Employees
Retirement System or the Highway Patrolmen’s Retirement System.

The Council also recommends House Concurrent Resolution No. 3006 to direct
the Legislative Council to study the feasibility and desirability of consolidating
various organizational and investment functions of the Public Employees
Retirement System, Teachers’ Fund for Retirement, and State Investment Board.
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WATER RESOURCES COMMITTEE

The Council studied the feasibility and desirability of restoring Devils Lake
and the Devils Lake lacustrine system through alternate sources of water. The
Council makes no recommendation for legislative action.

The Council studied the beneficial or adverse economic impact that
implementation of a “no net loss of wetlands” policy would have on this state,
including the impact on landowners, farmers, local businesses, and the hunting
industry in this state, and the effect implementation of such a policy would have
on rivers, lakes, and farmland in this state. This study also included a
determination of the number of migratory and residential waterfowl relying on
wetlands in this state and the effect drained and undrained wetlands have on
the water table of salt-affected soils, the effect on surrounding croplands, and
the resulting impact on agricultural land. The Council makes no
recommendation for legislative action.
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Serenus Hoffner Rolland W. Redlin
Tish Kelly R. V. Shea
David W. Kent Bryce Streibel
Harley Kingsbury Floyd Stromme
Richard Kloubec Russell T. Thane
Tom Kuchera Malcolm S. Tweten
Bruce Laughlin Jerry Waldera
Charles F. Mertens Dan Wogsland
Robert Nowatzki Jim Yockim
Olaf Opedahl
Douglas G. Payne Lt. Governor Lloyd Omdahl
Verdine D. Rice
Beth Smette Staff: Chester E. Nelson, Jr.
R.L. Solberg Allen H. Knudson
Scott B. Stofferahn
Earl Strinden

Kenneth N. Thompson
Francis J. Wald
Brent Winkelman

BUDGET COMMITTEE ON GOVERNMENT ADMINISTRATION

REPRESENTATIVES SENATORS
Scott B. Stofferahn, Chairman Jack Ingstad
Kit Scherber, Vice Chairman Jerry Meyer
Lynn W, Aas Larry W. Schoenwald
Wesley R. Belter Jens Tennefos
Ralph C. Dotzenrod
Jayson Graba Staff: Chester E. Nelson, Jr.
David W. Kent Jean Ostrom-Blonigen
Larry A. Klundt
Dave Koland
Bill Oban
Alice Olson
John T. Schneider
Janet Wentz
Wade Williams

BUDGET COMMITTEE ON GOVERNMENT FINANCE

REPRESENTATIVES SENATORS
Curt Almlie Corliss Mushik, Chairman
Jack Dalrymple Jerry Waldera, Vice Chairman
Steve Gorman Evan E. Lips
Ronald E. Gunsch Pete Naaden
Mike Hamerlik Chester Reiten
Roy Hausauer Bryce Streibel
Charles Linderman Floyd Stromme
Jim Peterson Stan Wright

W. C. Skjerven

Kenneth N. Thompson

Gerry L. Wilkie Staff: Chester E. Nelson, Jr.
Jim W, Smith



BUDGET COMMITTEE ON HUMAN SERVICES

REPRESENTATIVES
Tish Kelly, Chairman

Judy L. DeMers, Vice Chairman

Ronald A. Anderson
Jim Brokaw

Jack Dalrymple
Gereld F. Gerntholz
William G. Goetz
Orlin Hanson
Brynhild Haugland
Rod Larson

Bruce Laughlin
Dagne B. Olsen
Verdine D. Rice

W. C. Skjerven
Beth Smette

Brent Winkelman

SENATORS

Tim Mathern
Jerry Meyer
Wayne Stenehjem
Russell T. Thane

Staff: Chester E. Nelson, Jr.
Jim W. Smith

BUDGET COMMITTEE ON INSTITUTIONAL SERVICES

Olaf Opedah], Chairman
Jayson Graba
Brynhild Haugland
Harley Kingsbury
Gary Knell

Rod Larson
Charles F. Mertens
Carolyn C. Nelson
Dagne B. Olsen
Bob O'Shea

Cathy Rydell

REPRESENTATIVES
John Dorso, Vice Chairman
Rick Berg
June Y. Enget
Moine R. Gates
Jack Murphy
Dick Tokach
Ben Tollefson
Francis J. Wald
Joseph R. Whalen

BUSINESS
SENATORS

Jerome Kelsh, Vice Chairman
Evan E. Lips

Bryce Streibel

Malcolm S. Tweten

Jim Yockim

Staff: Chester E. Nelson, Jr.
Jean Ostrom-Blonigen

Gary J. Nelson, Chairman
E. Gene Hilken

Joe Keller

Clayton A. Lodoen

Dean J. Meyer

Harvey D. Tallackson

Art Todd

Staff: John Walstad

DICKINSON STATE ADDITION

REPRESENATATIVES SENATORS
Robert Nowatzki Harvey D. Tallackson, Chairman
Francis J. Wald Evan E. Lips
Jerry Waldera

Staff: Chester E. Nelson, Jr.
Dean Kreitinger



EDUCATION

REPRESENTATIVES SENATORS
Richard Kloubec, Chairman Ray David, Vice Chairman
Rick Berg Layton Freborg
Gerald A. Halmrast Earl M. Kelly
Julie A. Hill Malcolm S. Tweten
Larry A. Klundt
Kenneth Knudson Staff: Julie Krenz
Kevin Kolbo

Thomas Lautenschlager
Carolyn C. Nelson
Vince Olson

Bob O'Shea

Douglas G. Payne

Orville Schindler

Clark Williams

EDUCATION FINANCE

REPRESENTATIVES SENATORS

Serenus Hoffner, Chairman Bonnie Heinrich

David O'Connell, Vice Chairman Jerome Kelsh

Moine R. Gates Don Moore

Ray Meyer Curtis N. Peterson
CITIZEN MEMBERS Staff: Julie Krenz

Julian Bjornson
Duane J. Carlson
Paul Pearson

GARRISON DIVERSION OVERVIEW

REPRESENATIVES SENATORS
William G. Goetz William S. Heigaard, Chairman
Serenus Hoffner Rolland W. Redlin, Vice Chairman
Richard Kloubec Mark Adams
Charles F. Mertens Adam Krauter
Eugene Nicholas Rick Maixner
Alice Olson Walter A. Meyer
Earl Strinden John M. Olson

Staff: Jeffrey N. Nelson

JOBS DEVELOPMENT COMMISSION

REPRESENTATIVES SENATORS
Roy Hausauer, Chairman Mark Adams, Vice Chairman
Jay Lindgren Ray Holmberg
Dan Ulmer Joe Keller
Joseph R. Whalen Gary J. Nelson
David E. Nething
CITIZEN MEMBERS Joseph A. Satrom
Harvey Huber Larry W. Schoenwald
Robert D. Koob R. V. Shea
Gordon B. Olson Art Todd
William S. Patrie
Mick B. Pflugrath Staff: Bruce T. Levi
Richard Rayl



JUDICIAL PROCESS

REPRESENTATIVES SENATORS
Clarence Martin, Vice Chairman Adam Krauter, Chairman
Connie L. Cleveland Ray David
Ralph C. Dotzenrod Layton Freborg
Gerald A. Halmrast Herschel Lashkowitz
Orlin Hanson Duane Mutch

Tom Kuchera
Bill Oban
Harold N. Trautman

Donna Nalewaja

Staff: Jeffrey N. Nelson

JUDICIARY
REPRESENTATIVES SENATORS
William E. Kretschmar, Vice Chairman Wayne Stenehjem, Chairman
Mike Hamerlik James A. Dotzenrod

Alvin Hausauer
Clarence Martin
Grant Shaft

R. L. Solberg
Bill Sorensen
Janet Wentz

REPRESENTATIVES

John T. Schneider, Chairman
Cathy Rydell, Vice Chairman
Jim Brokaw

Connie L. Cleveland

Judy L. DeMers

Kenneth Knudson

Tom Kuchera

Dale Marks

Marshall W. Moore

David O'Connell

Archie R. Shaw

Dan Ulmer

Adella J. Williams

Ray Holmberg
Herschel Lashkowitz

Staff: Jim Ganje

LAW ENFORCEMENT

SENATORS
Rick Maixner
Jim Maxson
Donna Nalewaja
Jerry Waldera

Staff: Bruce T. Levi

LEGISLATIVE AUDIT AND FISCAL REVIEW
Lt. Governor Lloyd Omdahl, Chairman

REPRESENTATIVES SENATORS
Charles Linderman, Vice Chairman Duane Mutch
Lynn W. Aas Allen Richard
Patricia DeMers Harvey D. Tallackson
Richard Kloubec Stan Wright
Dave Koland
Theodore A. Lang Staff: Chester E. Nelson, Jr.
Olaf Opedahl Dean Kreitinger
Wilbur Vander Vorst



LEGISLATIVE PROCEDURE AND ARRANGEMENTS

REPRESENTATIVES

Earl Strinden, Chairman
William G. Goetz

Roy Hausauer

Serenus Hoffner

Tish Kelly

Richard Kloubec
William E. Kretschmar
Charles F. Mertens

Jim Peterson

Wade Williams

SENATORS

John M. Olson, Vice Chairman
Mark Adams

William S. Heigaard

Rick Maixner

Corliss Mushik

David E. Nething

Rolland W. Redlin

Staff: Jay E. Buringrud

POLITICAL SUBDIVISIONS

REPRESENTATIVES
Marshall W. Moore, Vice Chairman

June Y. Enget

dJ. A. Haugen
Alvin Hausauer
Ray Meyer
Rosemarie Myrdal
Jeremy Nelson
Vince Olson
Archie R. Shaw
William Starke
Janet Wentz
Adella J. Williams
Clark Williams

REPRESENTATIVES

Lyle L. Hanson, Vice Chairman
Wesley R. Belter

Bob Martinson

Wade Williams

REPRESENTATIVES

Gordon Berg, Chairman
Quentin E. Christman
Odell D. Flaagan

Lyle L. Hanson

John Hokana

Emil J. Riehl

Orville Schindler

Don Shide

Kelly Shockman
William Starke
Steven W. Tomac
Gene Watne

SENATORS

Clayton A. Lodoen, Chairman
James A. Dotzenrod

Don Moore

Chester Reiten

Dan Wogsland

Staff: John Walstad

RETIREMENT
SENATORS

Joseph A. Satrom, Chairman
Bonnie Heinrich
Clayton A. Lodoen

Staff: Bruce T. Levi

WATER RESOURCES
SENATORS

Byron Langley, Vice Chairman
Bruce Bakewell

Earl M. Kelly

Rick Maixner

Rolland W. Redlin

F. Kent Vosper

Staff: Jeffrey N. Nelson
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Siate Representative
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Ovector
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Assistant Director

STATE CAPITOL — BISMARCK 58505-0183 TELEPHONE (701) 224-2916
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CHESTER VER WEYST
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January 4,

Honorable George A. Sinner
Governor of North Dakota

Members, 51st Legislative
Assembly of North Dakota

1989

)

I have the honor to transmit the Legislative Council's report and

recommendations of 21 interim committees to the 51st Legislative

Assembly.

Major recommendations include proposals to assist in the develop-

ment of telecommunications programs for schools; changes in the
methods of providing state aid for special education financial
assistance to school districts; encouragement of venture capital

corporations and other measures to encourage economic development;
provisions relating to the disease AIDS; establishment of protec-

tive services for vulnerable adults; improvements in procedures

relating to child abuse and neglect cases; changes in the Compre-

hensive Health Association intended to reduce losses;
North Dakota Advisory Commission on Intergovernmental Relations;

creation of a

prefunding of public employee retiree health benefits; establish-

ment of a pay equity implementation committee and changes in the

state's classification plan; expansion of the State Building

Authority membership and responsibilities; and changes in mental

health commitment procedures.

The report also discusses committee findings and numerous other

pieces of recommended legislation. In addition, the report

contains brief summaries of each committee report and of each

recommended bill and resolution.

Respectfully submitted,

ks 7. %J»Z;“

Representative Charles F. Mertens
Chairman, North Dakota

Legislative Council

CFM/CG



-~ HISTORY AND FUNCTIONS OF THE
NORTH DAKOTA LEGISLATIVE COUNCIL

1. HISTORY OF THE LEGISLATIVE
COUNCIL

The North Dakota Legislative Council was created
in 1945 as the Legislative Research Committee (LRC).
The LRC had a slow beginning during the first
interim of its existence because, as reported in the first
biennial report, the prevailing war conditions
prevented the employment of a research director until
April 1946. o

After the hiring of a research director, the first LRC
held monthly meetings prior to the 1947 Legislative
Session and recommended a number of bills to that
session. Even though the legislation creating the LRC
permitted the appointment of subcommittees, all of
the interim work was performed by the 11 statutory
members until the 1953-54 interim, when other
legislators participated in studies. Although
“research” was its middle name, in its early years the
LRC .served primarily as a screening agency for
proposed legislation submitted by state departments
and organizations, This screening role is evidenced by
the fact that as early as 1949, the LRC presented 100
proposals prepared or sponsored by the committee,
which the biennial report indicated were not all
necessarily endorsed by the committee and included
were several alternative or conflicting proposals.

The name of the LRC was changed to the Legislative
Council in 1969 to reflect more accurately the scope
of its duties. Although research is still an integral part
of the functioning of the Legislative Council, it has
become a comprehensive legislative service agency
with various duties in addition to research.

II. THE NEED FOR A LEGISLATIVE
SERVICE AGENCY

The Legislative Council movement began in Kansas
in 1933. At present, nearly all states have such a
council or its equivalent, although a few states use
varying numbers of special committees.

Legislative service agencies provide legislators with
the tools and resources that are essential if they are
to fulfill the demands placed upon them. In contrast
to other branches of government, the Legislative
Assembly in the past had to approach its deliberations
without its own information sources, studies, or
investigations. Some of the information relied upon
was inadequate or slanted because of special interests
of the sources.

To meet these demands, the Legislative Assembly
established the North Dakota Legislative Council.
The existence of the Council has made it possible for
the Legislative Assembly to meet the demands of the

. lgst half of the 20th century while remaining a part-
time citizen legislature which meets for a limited
number of days every other year.

III. COMPOSITION OF THE COUNCIL
The Legislative Council by statute consists of 15
legislators, including the majority and minority
leaders of both houses and the Speaker of the House.
- The speaker appoints five other representatives, two

from the majority and three from the minority from
a list of nine members recommended by each party.
The Lieutenant Governor, as President of the Senate,
appoints three senators from the majority and two
from the minority from a list of seven members
recommended by each party.

The Legislative Council is thus composed of eight
majority party members and seven minority party
members (depending upon which political party has
a majority in the Senate), and is served by a staff of
attorneys, accountants, researchers, and auxiliary
personnel who are hired and who serve on a strictly
nonpartisan basis.

IV. FUNCTIONS AND METHODS OF

" OPERATION OF THE COUNCIL

Although the Legislative Council has the authority
to initiate studies or other action deemed necessary
between legislative sessions, much of the Council’s
work results from study resolutions passed by both
houses. The usual procedure is for the Council to
designate committees to carry out the studies,
although a few Council committees, including the
Budget Section, the Administrative Rules Committee,
the Retirement Committee, the Garrison Diversion
Overview Committee, and the Legislative Audit and
Fiscal Review Committee, are statutory committees
with duties imposed by state law.

Regardless of the source of authority of interim
committees, the Council appoints the members with
the exception of a few ex officic members named by
statute. Nearly all committees consist entirely of
legislators, although a few citizen members are
sometimes selected to serve when it is determined
they can provide special expertise or insight for a
study.

The Council committees hold meetings throughout
the interim at which members hear testimony, review
information and materials provided by staff, other
state agencies, and interested persons and
organizations, and consider alternatives. Occasionally
it is necessary for the Council to contract with
universities, consulting firms, or outside professionals
on specialized studies and projects. However, the vast
majority of studies are handled entirely by the Council
staff.

Committees make their reports to the full
Legislative Council, usually in November preceding
a regular legislative session. The Council may accept,
amend, or reject a committee’s report. The Legislative
Council then presents the recommendations it has
accepted, together with bills and resolutions
necessary to implement them, to the Legislative
Assembly.

In addition to conducting studies, the Council and
its staff provide a wide range of services to legislators,
other state agencies, and the public. Attorneys on the
staff provide legal advice and counsel on legislative
matters to legislators and legislative committees. The
Council supervises the publication of the Session
Laws, the North Dakota Century Code, and the North



Dakota Administrative Code. The Council has on its
staff the Legislative Budget Analyst and Auditor and
assistants who provide technical assistance to Council
committees and legislators and who review audit
reports for the Legislative Audit and Fiscal Review
Committee. A data processing division provides
computer services to the legislative branch, including
research and bill drafting capabilities. The Legislative
Council library contains a wide variety of materials
and reference documents, many of which are not
available from other sources.

V. MAJOR PAST PROJECTS OF THE

. COUNCIL ,

Nearly every facet of state government and statutes
has been touched by one or more Council studies since
1945. Statutory revisions, including the rewriting of
criminal laws, election laws, game and fish laws,
insurance laws, motor vehicle laws, school laws, and
weapons laws have been among the major
accomplishments of interim committees. Another
project was the republication of the North Dakota
Revised Code of 1943, the resulting product being the
North Dakota Century Code.

Government reorganization has also occupied a
considerable amount of attention. Included have been
studies of the delivery of human services,
agriculturally related functions of state government,
centralized state government computer and microfilm
services, and organization of the state’s charitable and
penal institutions, as well as studies of the feasibility
of consolidating functions in state government.
Creation of a court of appeals and the establishment
of a public venture capital corporation were subjects
of recent studies.

The review of uniform and model acts, such as the
Uniform Probate Code, have also been included in past
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Council agendas. Constitutional revision has been
studied several interims, as well as studies to
implement constitutional measures which have been
approved by the voters, such as the new Legislative
Article.

Pioneering in new and untried areas is one major
function of interim committees. The regulation and
taxation of natural resources, including oil and gas
in the 1950s and coal in the 1970s, have been the
highlights of several interim studies. The closing of
the constitutional institution of higher education at
Ellendale also fell upon an interim committee after
a fire destroyed one of the major buildings on that
campus. The expansion of the University of North
Dakota Medical School is another area that has been
the subject of several interim studies.

Among the innovations of interim committees was
the creation of the Regional Environmental
Assessment Program (REAP) in 1975. This was a
resource and information program designed to provide
environmental, socioeconomic, and sociological data
acquisition and monitoring, REAP was terminated
with a gubernatorial veto in 1979, after four years as
a joint legislative-executive program under the
tutelage of the Legislative Council.

Perhaps of most value to citizen legislators are
committees which permit members to keep up with
rapidly changing developments in complex fields.
Among these are the Budget Section, which receives
the executive budget prior to each legislative session.
The Administrative Rules Committee allows
legislators to monitor executive branch department
rules and regulations. Other subjects which have been
regularly studied include school finance, property tax
levies, and legislative rules.



ADMINISTRATIVE RULES COMMITTEE

The Administrative Rules Committee is a statutory
committee deriving its authority from North Dakota
Century Code (NDCC) Sections 54-35-02.5, 54-35-02.6,
and 28-32-03.3. The committee is statutorily required
to review administrative agency rules to determine:

1. Whether administrative agencies are properly

implementing legislative purpose and intent.

2. Whether there are court or agency expressions

of dissatisfaction with state statutes or with
rules of administrative agencies promulgated
pursuant thereto.

3. Whether court opinions or rules indicate unclear

or ambiguous statutes.

The committee may make rule change
recommendations to the adopting agency and may
make recommendations to the Legislative Council for
amendment or repeal of enabling legislation serving
as authority for rules.

In addition, the Legislative Council delegated to the
committee the Council’s authority to review and
approve or disapprove state purchasing rules pursuant
to NDCC Section 54-44.4-04 and to approve extensions
of the time allowed administrative agencies to adopt
rules pursuant to NDCC Section 28-32-02.

The Administrative Rules Committee was assigned
one study. House Concurrent Resolution No. 3001
directed a study of the Administrative Agencies
Practice Act (NDCC Chapter 28-32).

Committee members were Representatives Ronald
A. Anderson (Chairman), John Dorso, William E.
Kretschmar, Theodore A. Lang, Thomas
Lautenschlager, Jay Lindgren, Arthur Melby,
Rosemarie Myrdal, and Ben Tollefson and Senators
Dean J. Meyer, Curtis N. Peterson, and Jens Tennefos.

The report of the committee was submitted to the
Legislative Council at the biennial meeting of the
Council in November 1988. The report was adopted
for submission to the 51st Legislative Assembly.

ADMINISTRATIVE AGENCY RULES REVIEW

The committee is statutorily required to review
administrative agency rules. Administrative agencies
are those state agencies authorized to adopt rules in
accordance with the requirements of the
Administrative Agencies Practice Act NDCC Chapter
28-32). By statute a rule is an agency statement that
implements, interprets, or prescribes law or policy.
Properly adopted rules have the force and effect of law.
A copy of each rule adopted by an administrative
agency must be filed with the office of the Legislative
Council for inclusion in a publication known as the
North Dakota Administrative Code (NDAC).

The committee’s review authority is statutorily
limited to rules assigned to the committee by the
Legislative Council chairman. At the committee’s
request, the Legislative Council chairman assigned
to the committee all rules published in the North
Dakota Administrative Code effective after October
1986. This allows continuation of the rules review
process initiated on July 1, 1979.
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As rules were scheduled for review, each adopting

agency was requested to provide information on:

1. Whether the rules resulted from statutory
changes made by the 1979, 1981, 1983, 1985, or
1987 Legislative Assembly.

2. Whether the rules resulted from federal
programs or whether the rules were related in
subject matter to any federal statute or
regulation.

3. The rulemaking procedure followed in adopting
the rules.

4. Whether any person had filed any complaint
concerning the rules.

5. The approximate cost of giving public notice and
holding any hearing on the rules, and the
approximate cost of staff time used in developing
rules.

6. The subject matter of the rules and the reasons
for adopting the rules.

Review of Current Rulemaking

The committee reviewed 2,681 rule changes from
October 1986 through October 1988. Table A
tabulates the rule changes published in the
Administrative Code and reviewed by the committee.
The tabulation depicts the number of rules amended,
created, superseded, repealed, or redesignated. The
most important qualification of the tabulation is that
each rule is viewed on one unit, although rules differ
in length and complexity. This tabulation includes
tables, appendices, and some organizational rules.

Although the agencies’ methods of reporting made
it difficult to determine the exact number of rules
resulting from a particular Legislative Assembly’s
action or from federal statute or regulation, most of
the changes made as a result of legislative action were
due to 1987 Legislative Assembly changes or federal
statutes. A few changes resulted from 1985 legislative
action, and no changes resulted from legislation
enacted in previous sessions. During the 1985-86
interim, 225 rule changes were made as a result of
legislative action in 1983 or before. Thus, it appears
that agencies are now more current in adopting rules
required by legislative action.

North Dakota Century Code Section 28-32-02
requires that any rule change made to implement a
statutory change must be adopted within nine months
of the effective date of the statutory change. Pursuant
to the committee’s authority to grant extensions of
that time period, the committee granted five
administrative agencies extensions ranging from
three to five months.

Informal Objections

Effective September 1987 the Department of
Human Services adopted amendments to NDAC
Chapter 75-02-06, relating to provider reimbursement
for long-term care. The committee heard objections
from several providers concerning a number of these
rules. The committee decided not to file a formal
objection to any of these rules because there is a court
case pending against the Department of Human
Services concerning provider reimbursement for long-



term care and because new rules will be adopted upon
the effective date, January 1, 1990, of the case mix
reimbursement requirements of 1987 House Bill No.
1448.

The providers and the committee did express
particular concern about NDAC Section 75-02-06-18,
which provided:

Application. This chapter shall be applied, in
rate periods beginning on and after October 1,
1987, in the establishment and determination
of reimbursement rates for all nursing facilities
participating as providers of intermediate care
or skilled nursing care through the medicaid
program unless a different method or standard
for establishing rates of reimbursement for
different categories or classes of institutions is
created by an express written statement of
general policy by the department. (emphasis
provided)

The concern was that this section allowed the
department to supersede the ratesetting rules by “an
express statement of general policy”’ rather than by
amendment of the rules.

Although the Department of Human Services did
not agree with that interpretation of the rule, the
department addressed the concern by amending this
section, effective June 1, 1988, to remove the
controversial language.

The committee also received a complaint from a
representative of a group home about rules, NDAC
Chapter 75-03-16, adopted by the Department of
Human Services, concerning the licensing of residen-
tial child care facilities and group homes. Problems
were described which were perceived to be created
when the department combined two separate chapters
covering requirements for residential child care
facilities and group homes. In November 1987, the
committee sent a letter to the Department of Human
Services recommending that the department meet
with the appropriate group home administrators to
address the problems presented to the committee
concerning Chapter 75-03-16. In response to the
committee’s concerns, the department has had several
meetings with various group home representatives
and is working on revision of the rules.

Formal Objections

North Dakota Century Code Section 28-32-03.3

provides:

1. If the legislative council’s committee on
administrative rules objects to all or any portion
of a rule because the committee deems it to be
unreasonable, arbitrary, capricious, or beyond
the authority delegated to the adopting agency,
the committee may file that objection in certified
form in the office of the legislative council. The
filed objection must contain a concise statement
of the committee’s reasons for its action.

2. The office of the legislative council shall attach
to each objection a certification of the time and
date of its filing and as soon as possible shall
transmit a copy of the objection and the
certification to the agency adopting the rule in
question. The office of the legislative council
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shall also maintain a permanent register of all
committee objections.

3. The office of the legislative council shall publish
an objection filed pursuant to this section in the
next issue of the code supplement. In case of a
filed committee objection to a rule subject to the
exceptions of the definition of rule in section
28-32-01, the agency shall indicate the existence
of that objection adjacent to the rule in any
compilation containing that rule.

4. Within fourteen days after the filing of a
committee objection to a rule, the adopting
agency shall respond in writing to the
committee. After receipt of the response, the
committee may withdraw or modify its objection.

5. After the filing of the committee objection, the
burden of persuasion is upon the agency in any
action for judicial review or for enforcement of
the rule to establish that the whole or portion
thereof objected to is within the procedural and
substantive authority delegated to the agency.
If the agency fails to meet its burden of
persuasion, the court shall declare the whole or
portion of the rule objected to invalid and
judgment shall be rendered against the agency
for court costs. These court costs shall include
areasonable attorney’s fee and shall be payable
from the appropriation of the agency which
adopted the rule in question.

This section was passed in 1981 and prior to last
interim the Administrative Rules Committee had
never made a formal objection pursuant to it. The
1985 Legislative Assembly passed Senate Bill No.
2463, which required the State Laboratories
Department, prior to January 1, 1986, to establish by
rule the procedures for licensing, qualifying,
classifying, inspecting, and regulating persons
providing bed and breakfast facilities in private
homes, including rules affecting the health and safety
of the facilities and persons using the facilities. A bed
and breakfast facility is a private home that is used
to provide accommodations for a charge to the public,
with at most two lodging units for up to eight persons
per night in which no more than two family-style
meals per day are provided.

The State Laboratories Department adopted a rule,
NDAC Section 47-04-05-04, prohibiting bed and
breakfast facilities from using food in hermetically
sealed containers which was not prepared in a food
processing facility. In December 1985 the committee
filed an objection to the rule which was published
following the rule in the North Dakota Administrative
Code.

In 1987 the State Laboratories Department and the
State Department of Health were consolidated into
a Department of Health and Consolidated
Laboratories. The new consolidated agency was given
the rulemaking authority formally possessed by the
State Laboratories Department and the State
Laboratories Commission. As a result, NDAC Section
47-04-05-04 was repealed effective August 1, 1988.



The State Department of Health and Consolidated
Laboratories adopted the same rule as NDAC Section
33-33-06-04 effective August 1, 1988. This section
reads:

Food supplies. Food must be in sound
condition, free from spoilage, filth, or other
contamination and must be safe for human
consumption. Food shall be obtained from or be
equal to food from sources that comply with all
laws relating to food and food labeling. Before
serving any food to the public, the bed and
breakfast facility shall comply with all
applicable inspections of food required by law.
The use of food in hermetically sealed containers
that was not prepared in a food processing
establishment is prohibited. Fluid milk and fluid
milk products used or served shall be
pasteurized and shall meet the grade A quality
standards established by law. (emphasis
provided)

At its October 12, 1988, meeting, the committee by
motion objected to a portion of the rule and the

objection was filed in the Legislative Council office
on October 20, 1988:

THE LEGISLATIVE COUNCILS COMMIT
TEE ON ADMINISTRATIVE RULES
OBJECTS TO THAT PORTION OF NORTH
DAKOTA ADMINISTRATIVE CODE SECTION
33-33-06-04 RELATING TO PROHIBITING IN
BED AND BREAKFAST FACILITIES THE
USE OF FOOD IN HERMETICALLY SEALED
CONTAINERS WHICH WAS NOT PREPARED
IN A FOOD PROCESSING ESTABLISHMENT.

The committee objects to this rule as being

unreasonable because:

1. The prohibition on the use of food in
hermetically sealed containers which was not
prepared in a food processing establishment
prevents the serving of home-canned foods by a
bed and breakfast facility.

2. The prohibition was intended to prevent food
poisoning caused by home-canned food.

3. One of the principal attractions to staying at a
bed and breakfast facility located in a rural area
is eating locally grown and prepared, including
home-canned, foods.

4. Food poisoning may be caused by leaving
commercially prepared foods in the can after
opening.

5. Many of the reported cases of food poisoning have
been in large restaurants, which do not serve
home-canned foods.

A letter containing a copy of the objection was sent
to the Department of Health and Consolidated
Laboratories on October 21, 1988. On October 27,
1988, the department informed the committee that
the department had initiated proceedings to strike the
language objected to by the committee. The Health
Council will consider the change at its November 17,
1988, meeting. The committee’s objection will be
published following the rule in the North Dakota
Administrative Code until the rule is amended to
address the objection.
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ADMINISTRATIVE AGENCIES PRACTICE
ACT STUDY

House Concurrent Resolution No. 3001 directed a
study of the Administrative Agencies Practice Act,
NDCC Chapter 28-32, to include consideration of the
agencies subject to the Act, the agencies not subject
to the Act, the various rulemaking procedures under
current law, any public hearing requirements, the
procedures and practices prior to and after such
hearings, the appeals available, the feasibility and
desirability of establishing a separate administrative
hearings officer branch, the feasibility and
desirability of standardizing administrative
rulemaking authority, and the extent administrative
agency rules should be published in the North Dakota
Administrative Code.

Background

North Dakota was the first state in the union to
adopt an Administrative Procedure Act, enacting its
present law in 1941 based partly on an early tentative
draft of what became the 1946 Model State
Administrative Procedure Act approved by the
Commissioners on Uniform State Laws. The model
Act was revised in 1962 and 1981, and more than half
the states have general and comprehensive statutes
substantially and recognizably based on that model
Act. The state laws are “comprehensive” in the sense
that they cover all three main subjects dealt with by
the model Act—rulemaking, adjudication, and judicial
review.

The 1985-86 interim Administrative Rules
Committee was assigned a study of the statutes
governing rulemaking authority and procedures of
state agencies and statutes containing rights of
appeal from decisions of state agencies, with emphasis
on standardizing the rulemaking and appeals
procedures by deleting such provisions in recognition
of the provisions of the Administrative Agencies
Practice Act.

After hearing the testimony of the agencies and
examination of the statutes, that committee concluded
that Chapter 28-32 was inadequate in that, among
other things:

1. Social changes since the adoption of Chapter
28-32 had greatly altered the functions of
administrative agencies, including the
regulation of the environment, welfare
programs, and public safety, and procedural
requirements in the chapter had not changed
accordingly.

2. The chapter does not clearly define the parties
to the proceedings or provide for alternative
types of hearings depending on the
circumstances.

3. The chapter does not detail procedures to be used
in prehearing conferences or in the hearing
itself.

4. It is unclear whether emergency rules become
effective upon approval by the Attorney General
or receipt of the rules by the Legislative Council
for publication in the Administrative Code.

5. The chapter does not specify the agency
responsible for filing the rules with the



Legislative Council for publication in the
Administrative Code.

That committee concluded that no changes should
be made to standardize the rulemaking and appeal
procedures by deleting such provisions throughout the
Century Code or to require all agencies to meet
Chapter 28-32 requirements until improvements had
been made in Chapter 28-32. As a result of that
conclusion, that committee recommended the study
directed by House Concurrent Resolution No. 3001.

Committee Consideration

After considering the recommendations of last
interim’s Administrative Rules Committee and
hearing testimony from representatives of numerous
agencies during this interim concerning their vastly
varying notice and rulemaking procedures, the
committee decided that NDCC Chapter 28-32 should
be considerably revised to provide for more uniform
rulemaking and adjudicatory procedures.

The National Conference of Commissioners on
Uniform State Laws approved the revised Model State
Administrative Procedure Act in August 1981. The
committee compared the major administrative agency
rulemaking, hearing, and appeal procedures of the
model Act with the Administrative Procedure Acts in
North Dakota, South Dakota, and Minnesota.
Although the committee originally considered
recommending most of the provisions of the model Act,
a number of the Act’s provisions were determined to
be not appropriate for North Dakota. The committee
decided that the Administrative Rules Committee
structure, the administrative rules publication
requirements, and the appeal procedures as contained
in present law were adequate and that the creation
of a separate administrative hearings agency would
be too expensive at this time.

The committee presented for public consideration
a bill draft containing many of the model Act’s
procedures relating to rulemaking, adjudicatory
hearings but as applied to contested cases only, and
administrative bulletin publication; and a bill draft
containing some of the procedures of the draft relating
to the publication of the administrative bulletin and
rulemaking.

To provide for more uniform rulemaking notice
requirements, the bill drafts provided for the
publication of a monthly administrative bulletin,
published by the Legislative Council, in which
agencies would have to provide notice of all proposed
rule adoptions. Agencies could continue to provide
additional notice to interested persons or in
newspapers if they thought it appropriate. The cost
of publication of the bulletin was difficult to figure
because of the unknown length of the document and
the unknown number of subscribers. Considering only
material costs at an estimated 250 subscribers per
month, the cost of publication would be approximately
$2,700 per biennium. An increase in subscriptions
would correspondingly increase the cost of
publication. Much of the cost of publication could be
recovered through the subscription charges paid by
all subscribers except those provided bulletins at no
cost as required by law. The costs to agencies for
publication of notices in newspapers would also likely
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decrease. The bill drafts contained specific
requirements relating to public participation in the
rulemaking process, time and manner of rule
adoption, and content and style of rules.

The more comprehensive bill draft would have also
required agencies to issue declaratory orders as to the
applicability in specified circumstances of statutes,
rules, or orders and to prepare a regulatory analysis
of the rules if requested by the Administrative Rules
Committee or the Governor. The agencies would have
been required to maintain a public rulemaking docket
and an agency rulemaking record. The bill draft also
contained extensive specific requirements relating to
the adjudicatory process. The bill draft provided for
three specific types of hearing—the formal, the
conference, and the summary. The bill draft contained
many technical requirements regarding hearings
including who may conduct the hearings,
representation of parties, prehearing conferences,
notice of hearings, default, intervention, subpoenas,
evidence, ex parte communications, separation of
functions, the issuance of initial and final orders, the
review of orders, stay of orders, reconsideration of
orders, and effective dates of orders.

The committee received considerable testimony
from representatives of administrative agencies
generally in opposition to the more comprehensive bill
draft. Most of the additional rulemaking procedures
of both drafts were supported; however, objections were
made that requiring notice only in the administrative
bulletin did not provide adequate notice of the
proposed rules to the public, and that the
requirements that administrative agencies issue
declaratory orders and provide regulatory analysis
would slow down the process and would be expensive.
All agency representatives testified that the
requirements relating to the adjudicatory process
contained in the more comprehensive bill draft were
too time consuming and costly. Representatives of the
Department of Human Services and the Public
Service Commission were concerned that the
requirements of the bill draft would prevent them
from meeting federal time limit requirements for
certain types of hearings. A representative of Job
Service was concerned that the agency’s referees
would be disqualified from serving as hearing officers
and that the procedures were too complicated for the
agency and claimants.

The committee concluded the bill drafts greatly
improved rulemaking by providing more uniformity.
Members of the committee thought the notice in the
administrative bulletin improved the rulemaking
notice process by providing one place individuals could
look for notice of proposed rules by all agencies.
Members of the committee did not think notice in
newspapers should be required because those notices
were generally not read by the public and an agency
could voluntarily publish any additional notices it
thought necessary. The committee recognized the
more controversial nature of the hearing procedures
contained in the more comprehensive bill draft but
also concluded that those procedures would improve
the hearing process.

The committee also considered a bill draft that
removed the exemptions for a number of agencies from



the definition of administrative agency in NDCC
Section 28-32-01. Representatives of most of the
agencies on the exempt list testified in opposition to
the bill draft. Although the agencies’ reasons for
requesting continued exemption varied, the majority
concerned the increased costs of the rulemaking and
adjudicatory prccedures required by Chapter 28-32.
Although committee members disagreed as to
whether the agencies should continue to be exempt,
the committee decided not to recommend the bill draft
at this time due to possible increased costs during
these fiscally difficult times.
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Recommendations

The committee recommends House Bill No. 1031 to
amend substantially NDCC Chapter 28-32 to provide
for publication of an administrative bulletin and for
comprehensive requirements relating to
administrative agency rulemaking and adjudicatory
hearings.

The committee also recommends House Bill No.
1032 to require the publication of an administrative
bulletin and to expand rulemaking procedures. This
bill is recommended to ensure legislative
consideration of the less controversial provisions
relating to the administrative bulletin and
rulemaking should the first bill containing the
adjudicatory hearing procedures not be approved.



TABLE A

STATISTICAL SUMMARY OF RULEMAKING

Agency Amend Create Supersede Repeal Special  Reserved
Accountancy, Board of Public..........ccccccveeenenann. 11 28
Management and Budget, Office of................... 4
Board of Addiction Counseling Examiners....... 17
Agriculture, Commissioner of ...........ccccevenreenenen. 16 44 2
Attorney General..........cocccvvereevenrieniireninennennen 124 265 1* 1
Banking and Financial Institutions, ................. 1 28
Department of
Centennial Commission ........c..cceeceerrveeereneeeenne, 4
Credit Review Board ........ccccevvmevevccinnnenccnennnnn. 4 15 1
Dietetic Practice, Board of .........cooeeveiiverrvrirnenne. 1 8
Electrical Board.........cccocoeieeniiiicneeceeecenree e, 18 1
Engineers and Land Surveyors, Board of ......... 1 47 38
Registration for Professionals
Game and Fish Department..........c..ccceveeennens 2 2 1
Cosmetology, Board of ......ccccceevvvvievvivecreriunennen, 59 2 4
Health and Consolidated Laboratories, ............ 56 359 125 256 12%*
Department of
Highway Department ..........cccccoevevrrvrievvecinnnnnns 13 4 1 JHxx
Highway Patrol ........c.ccccocivevceninnneiirrcrereeeeeen. 1 11
Historical Board .......ccceevvveveivienciieiieceec e, 3
Industrial Commission .........ccccoeeevevveerrneeenne. 9 29 1
Insurance, Commissioner of ........ccccccvvernrneneenn. 8 60 2 4 wokok
Livestock Sanitary Board .........ccceeveevveiienennen, 26 6 6
Medical Examiners, Board of ............ccccecuuennnn. 10 1 3
Milk Stabilization Board ...........ccceenimnvvvinenenne. 1
Motor Vehicle Department ..................ccou.......... 1
Nursing, Board of ........cccceeveeeriienicenrienniernerennens 2 26 2
QOccupational Therapy Practice, Board of ......... 15
Optometry, Board of ........ccoeeveivveevnivencciicenenen, 11 11 1
Parks and Recreation Department ................... 1 18
State Personnel Board .........c..coceevevvrvvienrveinnneenn 3
Pharmacy, Board of .........cccoerrereierviirerirennen, 4 37
Plumbing, Board of ......c...c.ccoovvrirerneerrnrieineen. 3 4
Psychologists Examiners, Board of ................... 8
Public Instruction, Superintendent of .............. 12 5 1
Public Service Commission........cccoeeuveevveeveenen. 99 7 18
Real Estate Commission.......c..cccoevevvenvennreennen, 1
Secretary of State.......cccoceveevvevenreniiinienrecenen. 180
Securities COMMISSIONET ......ccovevrerveerenrenriverenes 2 2
Seed CommisSsion ......ccccccceeevvereiiseeneseeceeseneeennns 32 5 2
Department of Human Services ..........cccoevrenene 100 36 31
Social Work Examiners, Board of ..................... DAt R
Tax COmMmISSIONET ......covveerrerrrereeciveeireesierensennns 40 34 5
Veterans' Affairs, Administrative ..................... 54
Committee on
Water Commission ..........eeeeeevrvveeveenreeerenensnnenee. 76
Water Well Contractors ...........cccoeverieevineeecennnnns 1
Workers Compensation Bureau ............c........... _1 1 - - __ _
Total 680 1,480 163 337 20 1

Grand total all sections = 2,681

* Cross reference chart

** 2 appendixes amended, 1 appendix created, 3 tables amended, 6 charts amended

*** ] chart amended, 2 appendixes amended
**** 1 appendix amended, 3 appendixes created
**kkx New title created
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AGRICULTURE COMMITTEE

The Agriculture Committee was assigned three
studies. House Concurrent Resolution No. 3048
directed a study of the use of near infrared reflectance
analyzers in determining the protein content of grain.
House Concurrent Resolution No. 3085 directed a
study of the feasibility and desirability of requiring
a history of pesticides applied to agricultural property
to be provided to landowners, tenants, and purchasers
of the property. Senate Concurrent Resolution No.
4051 directed a study of the feasibility and
desirability of establishing a state bonding fund for
those persons who are required by state law to be
bonded to engage in business activities. By directive,
the Legislative Council limited the study to grain
warehousemen and livestock auction markets. In
addition, the Legislative Council delegated to the
committee the responsibility under North Dakota
Century Code NDCC) Section 38-14.1-04.2 to receive
annual reports prepared by the Reclamation Research
Advisory Committee on the status of all reclamation
research projects, conclusions reached, and future
goals and objectives. The committee was also
delegated the responsibility to receive the annual
reports of the Land Reclamation Research Center.

Committee members were Senators Allen Richard
(Chairman), Ben Axtman, Bruce Bakewell, E. Gene
Hilken, Adam Krauter, Byron Langley, Walter A.
Meyer, F. Kent Vosper, and Dan Wogsland and
Representatives Arthur Melby, Jack Murphy, Eugene
Nicholas, Robert Nowatzki, Emil J. Riehl, Don Shide,
Kelly Shockman, Wilbur Vander Vorst, and Gene
Watne.

The report of the committee was submitted to the
Legislative Council at the biennial meeting of the
Council in November 1988. The report was adopted
for submission to the 51st Legislative Assembly.

GRAIN PROTEIN STUDY
Background

During the past few years, the protein content of
grain has been a significant factor affecting the
market price of grain. The value of protein was at
historically high levels in 1987. For example, the
difference on the Minneapolis cash market between
grain with 14 and 17 percent protein was as high as
$2.50 a bushel. The results of an investigation
conducted by The Dakota Farmer in February 1987
reported that elevators in Minnesota, South Dakota,
and North Dakota measured wheat protein content
incorrectly 61 percent of the time. Elevator protein
analysis of the same wheat varied as much as 3.4
percentage points. Because of the economic value of
protein in grain, producers complained about the
variance in protein content test results and the
accuracy of the machines used to measure protein
content.

Federal Law
The United States Department of Agriculture,
Federal Grain Inspection Service, is authorized by the
United States Grain Standards Act, 7 U.SC. 71 et seq.,
to test wheat for protein content as “other criteria.”
Under the procedures adopted by the service, all
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official protein analyses under the Act must be
performed in accordance with procedures prescribed
by the service and must be performed by authorized
or licensed employees of the service at delegated or
designated agencies.

Approved near infrared reflectance devices or the
Kjeldahl method may be used for official protein
determinations. The Kjeldahl method is a chemical
analysis used to determine the percent of nitrogen in
a sample. The Kjeldahl method requires the use of a
laboratory and takes several hours. The percentage
of protein in wheat is then calculated by multiplying
the percentage of nitrogen times 5.7. The near
infrared reflectance method is the only approved
method for export grain and is used by most
warehouses to test protein. The Kjeldahl method can
only be used to determine protein content on domestic
lots at interior locations by delegated or designated
agencies. The Quality Control Branch, Standardi-
zation Division, United States Department of
Agriculture, is required to use the Kjeldahl method
as a standard to which the near infrared reflectance
instruments are referenced.

The Federal Grain Inspection Service Inspection
Handbook on Protein establishes procedures for
determining and certifying official protein content of
wheat, monitoring the accuracy of official protein
results, and maintaining protein equipment accuracy.
The handbook contains a list of approved near
infrared protein testing equipment and the rules
regarding calibration constants, protein testing
facilities, initial laboratory setup, and equipment
maintenance.

When grain is shipped out of the United States, it
must be officially weighed and officially inspected by
inspection personnel who are licensed or authorized
by the federal government to perform functions
involved in inspections and weighing. The Federal
Grain Inspection Service has approved four privately
owned laboratories in North Dakota to officially
approve grain. These laboratories are located in Grand
Forks, Minot, Jamestown, and Fargo. The service
designates the area in which those laboratories are
entitled to officially test and grade grain.

North Dakota Law

North Dakota Century Code Section 60-02-05
provides that if there is a dispute as to the proper
grade or dockage of grain delivered to a public
warehouse, a sample of the grain can be forwarded to
the Public Service Commission for inspection by a
federally licensed inspector for a determination of the
grade or dockage of the grain. The determination is
based on the inspection rules and grades adopted by
the Secretary of Agriculture of the United States.
Protein is not part of the grade standards for wheat
and is not covered by this provision. Grain producers
or elevators can send samples to the Federal Grain
Inspection Service but the protein results are not
binding on the elevators. Section 60-02-05 also
provides that when a dispute or disagreement arises
between a person delivering grain and a person
receiving grain over the quality factors of the grain



and no inspection rules or grades have been adopted
by the United States Secretary of Agriculture, the
interested parties may provide a sample of at least
three pints of the grain to a federally licensed
inspector or a mutually agreed upon third party for
inspection. The ‘inspector’s or third party’s
determination of the quality factors must be used in
the settlement of the dispute. The Secretary of
Agriculture has adopted inspection procedures for
testing wheat for protein content and thus protein is
not covered by this provision.

1987 Proposal

House Bill No. 1541 (1987) would have established
a procedure for testing protein measuring devices. The
bill would have provided that all protein measuring
devices used to determine grain protein content were
subject to testing and certification by the Department
of Weights and Measures of the Public Service
Commission. This bill would have required the
department to test randomly protein measuring
devices and to certify their accuracy on an annual
basis. If a protein measuring device was not accurate,
the department would have informed the public
warehouseman that use of the protein measuring
device was prohibited until it had been repaired,
retested, and found to be accurate by the department.
The Public Service Commission did not have the
facilities or equipment necessary to implement the
proposed legislation, and the bill was withdrawn prior
to committee hearings.

Testimony

The Kjeldahl test for measuring grain protein has
largely been replaced by the use of the near infrared
device because the device is faster, less expensive, and
simpler to use. While statistically established
tolerances are expected and accepted in the industry,
several other factors can cause protein test results to
vary. Those factors include sampling, cleanliness of
grain, moisture content of grain, equipment
maintenance, temperature and dust in the air of the
room in which the test is performed, location of the
grinder in relation to the air intake of the protein
tester, temperature of the sample, bias of the machine,
particle size of the ground grain, and various other
laboratory techniques. These factors can be controlled
by the operator of the protein tester through
maintenance and operation of the machine. Testimony
from representatives of manufacturers of protein
testers said protein results are often inaccurate and
vary due to unskilled operators and poor
environmental conditions.

Testimony indicated that establishing a procedure
to test protein measuring devices would not be
effective because numerous environmental factors and
operating techniques can affect the accuracy of the
devices. Even if a device is certified as accurate when
inspected, something could happen to change the
machine and affect its accuracy five minutes after
certification. Testimony indicated that in some cases,
operators of the devices intentionally set protein
devices to obtain lower protein results as a means of
protection because elevators are paid based on the
protein readings of the people who buy from the
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elevators. Some elevators lose money because whgn
the grain buyers recheck the protein, they obtain
lower readings than the elevator did when it bought
the grain. There was also testimony that some
elevator managers tamper with samples in order to
obtain lower protein readings. The committee
generally agreed that it would be difficult to legislate
honesty with regard to the operators of the devices,
or to enforce a law regulating human error or
cleanliness with respect to maintenance or operation
of the devices.

Under current procedures, if there is a dispute
between an elevator manager and a producer, the
Public Service Commission recommends that the
producer try to negotiate with the manager. If the
producer has difficulties negotiating, the producer can
contact the commission and the commission will send
a field officer to the elevator to assist in the
negotiations. The commission, however, cannot make
a binding decision.

Committee Considerations

The committee reviewed a bill draft, based on
Minnesota law, which establishes a procedure for
resolving grain protein disputes between grain
producers and elevator operators. The bill draft
provides that if there is a dispute between the person
receiving grain and the person delivering grain as to
the proper grade, dockage, moisture content, or
protein content of any grain, the parties can take an
average sample of the grain and have it inspected by
a federally licensed inspector or mutually agreed upon
third party. The bill draft requires each party to vouch
in writing that the sample is a true and representative
sample of the grain in digspute. The person requesting
the inspection service is required to pay for it. Either
party can appeal the determination made by the
federally licensed inspector or the third party. Under
the bill draft, any person not abiding by the final
determination is liable for damages. The committee
discussed whether grain warehousemen should be
required to post a notice in their grain inspection
rooms of the procedures specified in the law for
resolving disputes.

According to the director of the Grain Inspection
Division of the Minnesota Department of Agriculture,
the Minnesota law is accomplishing its intended
purpose, ie., helping solve the problem caused by
disputes over varying protein test results. The law is
successful because elevator managers are aware that
producers can send samples in for inspection and the
results are binding.

Proponents of the bill draft contend that third-party
involvement is necessary to protect producers. In
addition, the results should be binding, otherwise, a
producer whose only option is to try and negotiate
with the elevator manager will have to accept what
the elevator manager gives the producer or take the
grain to another elevator, which is not always feasible.

Opponents of the bill draft contend that the final
decision as to the price and quality factors of grain
should be made by the producer and elevator manager.
Mediation should be used rather than making a third
party’s decision binding. In addition, inaccurate
results are in large part due to the lack of education



of the operators of the devices with regard to
maintenance and operation. Education, rather than
legislation, is suggested as the solution to the
problem. Also, the Public Service Commission has
received only six complaints regarding grain protein
and thus the protein problem is not widespread
enough to necessitate legislative action.

Recommendation

The committee recommends Senate Bill No. 2031
to provide that if there is a dispute over the grade,
dockage, moisture content, or protein content of grain,
the parties can send a sample of the grain to a
federally licensed inspector or third party for
inspection and the results will be binding on the
parties. Elevator managers would be required to post
a notice in their elevators. The notice must contain
the statutory procedures for resolving disputes. The
Public Service Commission would prescribe the form
of the notice and provide copies of the notice to each
warehouseman.

NOTICE OF PESTICIDE USE STUDY
Background

House Bill No. 1614 (1987), which was withdrawn,
would have required all landowners to provide any
person who rents, leases, or acquires property used
for farming or ranching with a statement describing
all pesticides used on the property for three years prior
to each new tenant’s or new owner’s possession. The
bill was introduced due to the concern that herbicide
residues can seriously damage crops planted a year
or more following the application of the herbicide.

Federal and State Law

Pesticides are regulated by federal and state law.
The United States Environmental Protection Agency
administers an environmental pesticide control
program established by 7 U.S.C. 136 et seq. The federal
pesticide law focuses on product registration, product
labeling, and pesticide applicator certification. States
are authorized to certify applicators of pesticides and
regulate the sale or use of any federally registered
pesticide to the extent the sale or use does not violate
the federal law. The states have primary responsibility
for enforcing pesticide use violations.

In response to the federal Act, North Dakota enacted
NDCC Chapter 4-35. Section 4-35-02 creates a
pesticide control board consisting of the Commissioner
of Agriculture, the director of the Cooperative
Extension Service at North Dakota State University,
and the director of the Agricultural Experiment
Station at North Dakota State University. Chapter
4-35 provides for certification of pesticide applicators
and authorizes the board to adopt rules that do not
permit a use prohibited by the federal Act. The
Commissioner of Agriculture has the responsibility
for enforcing the chapter.

Although Section 4-35-21.1 addresses the issue of
damage caused by drifting pesticides, neither federal
nor state law addresses the issue of damage or loss
caused by pesticide carryover or residue. Although the
state has the authority to regulate pesticides, federal
law prohibits states from enacting any legislation

19

imposing any requirements for labeling or packaging
in addition to or different from those required by the
federal Act.

Testimony

Testimony indicated that House Bill No. 1614 (1987)
was too broad because it would have required records
to be kept on all property used for farming and
ranching and it also would have applied to all
pesticides used on the property. Representatives of the
Cooperative Extension Service, North Dakota State
University, and of chemical companies that produce
persistent herbicides testified that only a few
herbicides, e.g., Glean, Ally, and Tordon, are persistent
and cause residue problems. Federal law requires
manufacturers of any herbicide that carries over for
12 or more months to indicate so on the label. Users
of Glean and Ally are encouraged to follow certain
recrop restrictions. Recommended recrop intervals
range from 22 months for certain sensitive crops after
Ally applications and three to four or more years after
Glean applications. A representative of a company
that markets Glean and Ally in North Dakota
testified that these restrictions are clearly stated on
the product labels.

Opponents of adopting legislation requiring records
to be kept contend that although in various parts of
the state problems have been caused by the residual
properties of herbicides, the problems are not
widespread. In addition, it would be difficult to enforce
a law regulating farm management practices. Many
farmers split the application of pesticides on a field,
change boundaries on their property, or forget the rate
of pesticide or herbicide applied. Even if records were
required to be kept, the owner or renter could neglect
to keep them or they could be destroyed or lost. Addi-
tionally, application records would not always provide
the best information regarding product breakdown
because many herbicides degrade not due to passage
of time, but due to factors indigent to particular sites
such as temperature, moisture, and organic matter
content. Tillage practices also affect herbicide
carryover. There are private laboratories that test soils
to determine what crops can and cannot be planted
on those soils. The cost of a test was estimated to be
between $50 to $150 per herbicide. A representative
of one of the herbicide manufacturers testified that
his company charges $100 to sample a 50- to 60-acre
field but conducts a laboratory recrop bioassay test
free of charge to determine which crops can be planted
on that field. Thus, soil tests would more accurately
identify residual herbicides and protect the purchaser
or lessee of the property regardless of the operator’s
land management practices or other factors such as
those indigent to the site. A representative of the
Commissioner of Agriculture testified that the area
of pesticides is overregulated and legislation requiring
records to be kept would be expensive to enforce. A
representative of the North Dakota Wheat Producers,
Inc.,, and the United States Durum Growers
Association opposed legislation requiring records to
be kept because such legislation is based on the
premise that the farmer needs to be taken care of.



Conclusion

Although the committee makes no recommendation
regarding the notice of pesticide use study, various
committee members suggested that the
Commissioner of Agriculture, who is responsible for
regulating the use and misuse of pesticides, and the
Cooperative Extension Service, North Dakota State
University, which is responsible for training and
certifying pesticide applicators, should make an effort
to educate purchasers or lessees of property with
regard to the potential problems caused by persistent
herbicides. The committee generally agreed that the
purchaser or lessee of the property should be
responsible for having the soil tested to determine
whether certain crops should or should not be planted.

LIVESTOCK AUCTION MARKET
AND GRAIN WAREHOUSE
BONDING FUND STUDY
Background

Senate Concurrent Resolution No. 4051 directed a
study of the feasibility and desirability of establishing
a state bonding fund for those persons who are
required by state law to be bonded in order to engage
in business activities. By directive, the Legislative
Council limited the study to grain warehousemen and
livestock auction markets. The study was proposed to
consider the establishment of a state bonding fund to
address problems created by the escalating costs of
obtaining bonds and the decreasing number of

companies willing to provide bond coverage.

Federal Regulation of Warehouses

Grain warehouses are regulated by either federal
or state law. The federal government regulates grain
warehouses under the United States Warehouse Act,
7 U.SC. 241-273, which is administered by the United
States Department of Agriculture. There is no
requirement that a grain warehouse be licensed under
the Act.

Licensing under the Act is voluntary and may be
accomplished by applying and qualifying. Therefore,
a grain warehouse can elect to be licensed by federal
or state authorities. With respect to a grain warehouse
licensed by federal authorities, matters regulated by
the Act cannot be regulated by the state. A grain
warehouse licensed under the federal Act must meet
requirements for sound warehouse operations, i.e.,
furnish an acceptable bond, maintain a minimum net
worth, and pay inspection and licensing fees. The
amount of the bond required is 20 cents per bushel
for the first 1,000,000 bushels of storage capacity, 15
cents per bushel for the next 1,000,000 bushels of
storage capacity, and 10 cents per bushel for all
storage capacity over 2,000,000 bushels. The
minimum bond is $20,000 and the maximum bond is
$500,000. In lieu of a bond, a warehouse may file a
certificate of participation in and coverage by an
indemnity or insurance fund, approved by the
Secretary of Agriculture, and established,
maintained, and backed by the full faith and credit
of the applicable state.
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State Regulation of Warehouses

North Dakota statutory provisions relating to grain
warehousemen and roving grain or hay buyers are
found in NDCC Chapters 60-02, 60-03, and 60-04.
Sections 60-02-02 and 60-02-03 set out the duties and
powers of the Public Service Commission in
regulating grain and seed warehouses. In addition to
other prescribed duties, the commission is to exercise
general supervision of public warehouses. Section
60-02-09 contains bond requirements, which must be
met prior to issuance of a public warehouseman’s
license. The bond must be in a sum of not less than
$5,000 for any one warehouse (with the actual amount
determined by the commission) and must be for the
specific purposes of protecting holders of outstanding
receipts and covering the costs incurred by the
commission in the event of the licensee’s insolvency.
North Dakota Administrative Code Section
69-07-02-02 provides the schedule for bond amounts
required of public warehousemen. The amount of bond
required ranges from $50,000 for a warehouse with
a capacity up to 50,000 bushels to $500,000 for a
warehouse with a capacity between 475,001 and
500,000 bushels. For a warehouse with a capacity of
more than 500,000 bushels, the bond amount is
$500,000 plus $5,000 for each additional 25,000
bushels or fraction thereof. The commission may
require additional bonds if necessary. Although the
bond must be issued by a corporate surety company,
the commission may accept bond substitutes in the
form of cash, negotiable instruments, or a bond
executed by personal sureties, if the bond substitute
provides adequate protection to the holders of
outstanding receipts.

North Dakota Century Code Section 60-02-09.1
provides a procedure to be followed during the
cancellation of a bond. Before a surety company may
cancel a bond, the company must provide 90 days’
notice to the licensee and commission. Within 60 days
of receipt of the notice, the licensee must file a new
bond with the commission. Failure to file a new bond
within this time period results in the suspension of
the license until a new bond is filed.

Chapter 60-03 applies to roving grain or hay buyers.
In addition to other requirements set forth in the
chapter, Section 60-03-03 provides that roving grain
or hay buyers are subject to the laws governing public
warehouses, insofar as they apply. Licenses for roving
grain or hay buyers are issued on an annual basis,
and may be revoked or suspended for cause. The
license of a roving grain or hay buyer is automatically
suspended for failure to have or maintain the required
bond.

The bond requirements for roving grain or hay
buyers are similar to bond requirements for grain
warehouses. One substantial difference is that the
minimum bond for a roving grain or hay buyer is
$50,000, which may be increased at the discretion of
the Public Service Commission. Transacting business
without procuring a bond is a Class B misdemeanor.

Chapter 60-04 pertains to insolvent grain
warehousemen. The chapter establishes a procedure
for the appointment of the Public Service Commission
as trustee for an insolvent warehouseman, the
establishment of a trust fund containing the assets



of the insolvent warehouseman, and the marshaling
and distribution of the assets of the warehouseman
to receiptholders. Receiptholders must, within 45 days
of the last publication of notice or a longer period if
prescribed by the commission, file claims against the
warehouseman. Failure to file a claim within the
prescribed time may bar the receiptholder from
participation in the distribution of the trust fund.
Additionally, receiptholders are barred from bringing
separate claims for relief against the warehouseman’s
bond, insurance proceeds, and other trust assets.
However, the receiptholder may seek an action against
the warehouseman for the whole amount owed or any
deficiency.

Regulation of Livestock Auction Markets

Livestock dealers and livestock auction markets or
stockyards are regulated by both state and federal law.
Under state law, the duties associated with livestock
dealers and livestock auction markets are delegated
to the Commissioner of Agriculture. Livestock dealers
are regulated under NDCC Chapter 36-04. With
certain exceptions, this chapter requires that all
dealers be licensed. A “‘dealer” is defined broadly to
include most sales activities. The requirements for
livestock auction markets are provided in NDCC
Chapter 36-05. With certain exceptions, all livestock
auction markets must be licensed. ‘“Livestock auction
markets” are defined broadly to include most places
or establishments which are operated for profit as a
public market for livestock.

Livestock dealers and livestock auction markets are
also regulated by the federal Packers and Stockyards
Act 0f 1921, 7 U.S.C. 181 et seq., which vests authority
in the United States Department of Agriculture,
Packers and Stockyards Administration. The Act was
remedial legislation aimed at eliminating
monopolistic practices in the stockyards and providing
protection for producers of livestock and the
consuming public. The United States Secretary of
Agriculture has the power to regulate stockyards and
dealers under the Act. Also, under the Act, as well as
the similar state provision, a person may be required
to comply with registration and bonding requirements
to engage in the activities which the statutes are
intended to regulate.

Under NDCC Section 36-04-04(2), the
Commissioner of Agriculture must refuse to issue or
renew a license if an applicant for a livestock dealer’s
license has not filed a proper surety bond. A livestock
dealer or stockyard may have its registration
suspended if the Packers and Stockyards
Administration finds that the applicant does not have
the required bond.

North Dakota Century Code Section 36-04-05
provides the state bond requirements for livestock
dealers. This bond is held for the purpose of protecting
and for the benefit of any person selling livestock or
wool to a dealer. The bond must be conditioned for the
faithful performance of the dealer’s duties, compliance
with the requirements of the code, full and complete
payment to sellers, and the full protection of any
person dealing with the dealer. The minimum amount
of bond required is $10,000, and it may be greater if
required by the formula adopted under the provisions
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of the federal Act. Additionally, the Commissioner of
Agriculture may demand a bond amount greater than
that derived from the formula under the federal Act
when, in the commissioner’s judgment, the volume of
business warrants a greater bond. The dealer need
only file one bond, either with the United States
Department of Agriculture, under the federal Act,
naming the State Commissioner of Agriculture as
trustee, or with the state. The minimum requirement
of the bond filed with the federal government can be
increased by the State Commissioner of Agriculture
to an amount reasonable to protect the public interest.
A dealer may be automatically deemed insolvent if
that dealer’s bond is defaulted. Section 36-04-12
provides that the bond constitutes a trust fund in the
hands of the commissioner for all persons having a
cause of action against the dealer.

North Dakota Century Code Section 36-05-04
provides the state bond requirements for livestock
auction markets. The bond must be conditioned for
payments received by the market less commissions,
the faithful performance of duties, and the faithful
performance of the provisions of the code. The
minimum bond amount under this statute is $10,000.
The actual amount of the bond is set by the
Commissioner of Agriculture based upon the volume
of business of the licensee. A livestock auction market
need only file one bond, either a bond naming the
commissioner as trustee filed under the federal Act
or one filed under NDCC Chapter 36-05.

Sections 36-04-05 and 36-05-04 specifically allow
livestock dealers and auction markets to be bonded
under the provisions of the federal Act in lieu of the
state bonding requirement. About 65 out of
approximately 210 livestock dealers in the state are
bonded with the state and all livestock auction
markets operating in the state are bonded with the
Packers and Stockyards Administration. Under the
federal Act, the Secretary of Agriculture has the power
to set a reasonable bond for every stockyard and
dealer. The secretary has the authority to revoke a
stockyard’s or dealer’s registration if the stockyard or
dealer violates the provisions of the Act or becomes
insolvent.

The basic federal formula for determining the bond
requirements for stockyards selling livestock on
commission is arrived at by dividing the dollar value
of livestock sold in the preceding year by the number
of sales days (maximum number of sales days is 130).
The amount of bond coverage must be the next
multiple of $5,000 above the amount determined. If
the amount is greater than $50,000, the bond
requirement is $50,000 plus 10 percent of the amount
over $50,000, when raised to the next multiple of
$5,000. Furthermore, the bond cannot be “less than
$10,000 or such higher amount as required to comply
with any State law.” Therefore, it appears that a state
has the authority to set the minimum bond amount
for that state.

The federal bond requirement for dealers and other
entities that buy on commission is based on the
average amount of livestock purchased during two
business days. The bond is determined by taking the
total dollar value of livestock purchased during the
preceding business year and dividing that amount by



one-half of the number of days business was conducted
(maximum number of 260 business days, maximum
divisor 130), and raising that amount to the next
multiple of $5,000. If greater than $75,000, 10 percent
of the amount over plus $75,000 is the bond
requirement, when raised to the next multiple of
$5,000. The bond coverage cannot be less than $10,000
or such higher amount as required to comply with
state law.

Action in Other States
Illinois, Iowa, Ohio, Kentucky, New York,
Oklahoma, and South Carolina have indemnity funds
or similar programs to provide grain warehouse
deposits with varying degrees of protection against
losses incurred in grain warehouse failures.

Illinois has a program that operates through the use
of two separate but interrelated funds: (1) the grain
indemnity trust fund, and (2) the Illinois grain
insurance fund. All grain assets of failed grain
warehouses are placed in the grain indemnity trust
fund and all claims are paid from the fund. The
Illinois grain insurance fund consists of assessments
made against elevators, in lieu of requiring elevators
to have bonds. The insurance fund is intended as a
supplementary means of payment when the amount
of the grain indemnity trust fund is insufficient to pay
all claims. The grain insurance fund is financed by
an assessment on each licensed grain dealer and grain
warehouseman for a period of three years and then
as needed to maintain a fund balance of $3 million.
Each state licensed grain dealer and grain
warehouseman is required to participate in the
program. Federally licensed warehouses may
participate in the program through the use of a
cooperative agreement. The fees assessed against the
grain dealers and grain warehousemen are consistent
with the current cost of bonds that are required in the
grain industry on an annual basis. To generate
sufficient initial funding, the assessments were
doubled for the first year, and for the initial year of
each subsequent participant. Any claimant who has
suffered a financial loss due to the use of a credit-sale
contract is entitled to compensation for 85 percent of
the balance claimed up to a maximum of $100,000
from the fund. A claimant who has a financial loss
other than through the use of a credit-sale contract
is entitled to compensation for 100 percent of a valid
claim.

Towa created a grain indemnity fund in 1986. The
indemnity fund consists of a per-bushel fee on grain
sold and an annual fee remitted by licensed grain
dealers, licensed warehouse operators, and
participating federally licensed grain houses; sums
collected by the Department of Agriculture through
legal action on behalf of the fund; and interest,
property, or securities acquired through the use of
moneys in the fund. The indemnity fund is liable to
a depositor or seller for 90 percent of a loss up to a
maximum of $150,000 per claimant.

Ohio has a fund similar to the Iowa fund. A
depositor can recover 100 percent of the first $10,000
of the depositor’s loss and 80 percent of the remaining
dollar value of the loss.

22

Testimony and Committee Considerations

The committee reviewed a bill draft, based on
Illinois law, which would have established a grain
indemnity trust fund and a grain insurance fund to
compensate claimants of insolvent grain warehouses
or roving grain and hay buyers. The bill draft would
have required grain warehousemen and roving grain
and hay buyers to pay assessments into a state fund
in lieu of purchasing a bond. The bill draft would not
have established similar funds for livestock dealers
and auction markets. Because livestock dealers and
auction markets are regulated by both state and
federal law, as opposed to grain elevators, which are
regulated by either state or federal law, livestock
auction markets would have been required to be
bonded, or have a federal bond alternative, even if the
state established an indemnity fund and an insurance
fund for them. Livestock dealers and auction markets
would then have been required to purchase a bond
under federal law and to pay assessments into the
state fund. Although a state fund could provide
supplemental protection to producers, dealers, and
auction markets in excess of commercial bond
coverage, this would increase costs to livestock auction
markets and dealers.

A representative from the Illinois Department of
Agriculture testified that the key to keeping the fund
solvent and to good management of grain elevators
is strict state regulation. Illinois had strict financial
requirements in place four years prior to establishing
the grain insurance fund in 1983. The Illinois law
requires annual certified financial statements from
all grain dealers and warehouses. Certified financial
statements have to be in the form of an unqualified
opinion from a certified public accountant.
Department staff accountants review the financial
statements to determine the net worth of grain
dealers and warehouses and the department takes
additional collateral from dealers or warehousemen
whose corporate assets are not sufficient to cover their
debts. The department examines all grain warehouses
and dealers annually.

No assessments have been paid into the fund since
1985. This cost savings has been passed down to the
producer and has decreased costs to elevators. Lending
institutions whose debts are covered by warehouse
receipts can recover from the insurance fund. This
feature has aided elevators in obtaining financing
because lenders no longer have to rely on the surety
bond as protection for losses on loans. Producers are
more willing to take their grain to a warehouse that
participates in the fund because if the elevator goes
insolvent, the producers will recover 100 percent of
their claims. The creation of the fund has shortened
the time period in which payments are made to those
in the farming community from one year to 90 days.

Representatives of the North Dakota Stockmen’s
Association, North Dakota Grain Dealers Association,
and Public Service Commission opposed the
establishment of an indemnity trust fund and
insurance fund. They testified that any person or
company that is having difficulty obtaining a bond
is probably having financial difficulty. They argued
that if the state established an indemnity fund and
an insurance fund, the state would be required to



assume the responsibilities of the surety bond
companies with regard to screening applicants to
determine whether they have adequate financial
capabilities to operate a business. Surety companies
will not bond those companies that do not have the
necessary financial strength required to operate.
Although it would be easier and less expensive for
companies to obtain bonds if the bonding
requirements were lowered, doing so would decrease
the financial protection afforded to producers. Because
bond costs are based on risk, healthy companies pay
less than a company in financially poor shape.
Opposition was expressed to the bill draft because all
companies would have been required to pay the same
assessment, thus penalizing financially healthy
companies.

Representatives of the Public Service Commission
testified that recent changes made by the commission
make it easier for a warehouseman having
warehouses in two locations to obtain bonds. Under
the changes, companies can total the capacity of their
elevators, annexes, and additional storage using a $1
per bushel bond requirement for the first 500,000
bushels plus $5,000 for each additional 25,000 bushels
or fraction thereof. For example, under the old policy
a warehouseman with two warehouses having a
450,000 bushel capacity each was required to have a
$900,000 bond. Under the new policy, a
warehouseman with two warehouses having a 450,000
bushel capacity each would be required to have a
$548,000 bond. The commission also does not perceive
a problem in the bonding industry, ie., healthy
companies rarely have problems obtaining bonds, the
cost of obtaining bonds does not appear to be a
problem, and the difficulty of obtaining bonds which
existed a few years ago no longer exists. The only
types of insolvencies where producers were not fully
compensated for losses were those of processors. If a
law similar to the Illinois law were adopted in North
Dakota, the commission would be required to audit
615 sites annually and this would require an
additional 18 auditors. The cost would approximate
$820,000 for the first year of the biennium and
$750,000 annually thereafter to establish the
proposed grain indemnity trust fund and insurance
fund. Additionally, the annual financial audit
required of grain warehouses and roving grain and
hay buyers under the proposal would cost from $5,000
to $15,000. In many cases this would exceed the
current cost to elevators of obtaining bonds. Testimony
indicated that the bonding system in North Dakota
was working well and that North Dakota has the
highest bonding level requirements of any state.

Conclusion
The committee makes no recommendation
concerning the establishment of an indemnity trust
fund and grain insurance fund.

RECLAMATION RESEARCH REPORTS

Reclamation Research Advisory Committee

North Dakota Century Code Section 38-14.1-04.1
establishes a three-member Reclamation Research
Advisory Committee, appointed by the Governor. The
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committee’s responsibilities include inventorying all
reclamation research projects in the state, reviewing
all past and current reclamation research projects to
identify and establish priorities for research needs
and to prevent duplication, reviewing proposed
reclamation research projects administered by the
Public Service Commission, and determining which
reclamation research projects should be funded. The
Reclamation Research Advisory Committee also
recommends to the Public Service Commission future
reclamation research budgets to be administered by
the commission. The Reclamation Research Advisory
Committee is required to prepare yearly reports for
submission to the Legislative Council on the status
of all reclamation research projects, conclusions
reached, and future goals and objectives.

Land Reclamation Research Center

House Bill No. 1005 (1987) appropriated $1,350,137
to the Land Reclamation Research Center. The center
is a branch station of the Agricultural Experiment
Station at North Dakota State University. The
center’s laboratories and offices are located at the
Northern Great Plains Research Center, Agricultural
Research Service, United States Department of
Agriculture. Approximately $707,000 of the
appropriation to the center is a transfer from the
lignite research fund. The funds appropriated to the
center are to be used for research projects regarding
prime farmland soil productivity, development of
productivity indices for reclaimed land, soil
respreading and depth of soil replacement, and runoff
and erosion on reclaimed land.

The Land Reclamation Research Center must file
an annual report with the Legislative Council, the
Office of Management and Budget, and the Public
Service Commission on August 1, 1987, 1988, and
1989. (A similar report was required by Senate Bill
No. 2009 (1985) on August 1, 1985, 1986, and 1987.)
Each annual report is to contain a description and
analysis of the conclusions reached from each
reclamation research project to date for the preceding
fiscal year as well as a brief description and analysis
of any tentative conclusions reached from all the
ongoing projects. Each report must also include the
recommendations of the center for reducing
unnecessary and duplicative regulatory costs that are
not required by federal or state reclamation law and
which do not contribute to effective reclamation
practices.

The reports are on file in the Legislative Council
office. The committee accepted the reports and took
no further action with regard to them.

POLICY STATEMENTS

During the interim, the committee discussed the
United States-Canada Free Trade Agreement,
perpetual conservation easements obtained by the
United States on farmland being sold by the Farmers
Home Administration, drought conditions across the
state, and funding for the individual experiment
stations. The supplementary rules of operation and
procedure of the Legislative Council require all
communications expressing a policy of an interim
committee to be referred to the chairman of the



Legislative Council for approval prior to publication,
distribution, or introduction during a legislative
session. The committee received authorization from
the Legislative Council, or the chairman of the
Legislative Council, to issue policy statements to
various officials regarding these areas.

United States-Canada Free Trade Agreement

The United States-Canada Free Trade Agreement
would phase out most tariffs and other trade barriers
between the United States and Canada by 1990.
Opening up American markets to Canadian producers
could lower prices for North Dakota producers of
durum, spring wheat, and barley. North Dakota
energy producers could be harmed because America
would provide new markets for Canada’s electrical
power, much of which is subsidized. This could result
in erosion of job security in the coal industry. The
agreement does not address currency exchange rates
between the two countries. Canadians could have an
advantage because they will be able to sell products
below the cost of production in the United States and
make a profit because the Canadian dollar is worth
less than the United States dollar. The committee
adopted a policy statement expressing opposition to
the Free Trade Agreement, in its present form,
between the United States and Canada. The
Legislative Council, by motion, authorized the
committee to forward a copy of the policy statement
to the members of the North Dakota Congressional
Delegation and the associate director of the
Agriculture and Trade Division of the United States
Department of Agriculture. The motion specifically
provided that a copy of the Agriculture Committee’s
minutes, reflecting the discussion of the agreement
by the committee members, be sent with the policy
statement.

United States Easements on
Farmers Home Administration Property

According to the Farmers Home Administration, the
Farmers Home Administration has an “affirmative
responsibility” to preserve and enhance wetlands and
to preserve and restore floodplains in its management
and disposal of federal land. The Farmers Home
Administration and the United States Fish and
Wildlife Service entered into a memorandum of
understanding in May 1987 which sets forth
consultation procedures to be followed by the Farmers
Home Administration and the United States Fish and
Wildlife Service. Pursuant to the memorandum, the
Farmers Home Administration is to consult with the
service in implementing the Farmers Home Adminis-
tration’s responsibilities to preserve and enhance
wetland resources. The service is to assist the Farmers
Home Administration in selecting real property in
which the United States may acquire easements for
conservation, recreation, and wildlife purposes;
formulating the terms and conditions of the
easements; and enforcing the easements. The United
States may assign its right to easement management
and administration to other agencies such as the
Farmers Home Administration, the United States
Forest Service, a state fish and game agency, or the
United States Fish and Wildlife Service.
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In the easement, the landowner must agree that no
buildings or other structures will be built in the
easement area and that the vegetation or hydrology
of the easement area will not be altered in any way
by cutting or mowing; cultivating; harvesting wood
products; burning; placing refuse, waste, sewage, or
other debris on the easement area; or draining,
dredging, channeling, filling, discing, pumping, diking,
or impounding. The restrictions also provide that the
landowner is responsible for the control of noxious or
other undesirable plants on the easement area. Ease-
ments acquired by the United States Fish and Wildlife
Service on wetland acres are not as restrictive as those
that will be acquired on the Farmers Home
Administration property. Fish and Wildlife Service
easements generally prohibit the landowner from
burning, draining, or filling the easement area. As
authorized by the chairman of the Legislative
Council, the committee issued a policy statement to
officials at the United States Fish and Wildlife
Service, the Farmers Home Administration, and the
members of the North Dakota Congressional
Delegation urging them to take appropriate action to
ease the restrictions contained in the easements that
the United States is obtaining on farmland being sold
by the Farmers Home Administration and to prohibit
the placement of easements on Farmers Home
Administration property until a farmer’s right to
redemption has expired. The committee generally
agreed that the restrictions in easements obtained on
property owned by the Farmers Home Administration
should not be more restrictive than the easements
acquired by the United States Fish and Wildlife
Service on wetland acres.

Drought Conditions

The committee, with authorization from the
chairman of the Legislative Council, forwarded a
resolution to the Governor, the Commissioner of
Agriculture, the State Office of the Agriculture
Stabilization and Conservation Service, the director
of the United States Agriculture Stabilization and
Conservation Service, the United States Secretary of
Agriculture, and the members of the North Dakota
Congressional Delegation. The resolution urged the
United States Department of Agriculture to release
the agricultural conservation reserve, waterbank, and
conservation reserve program acreages for emergency
haying and grazing and to reopen the 0/92 program
to allow producers to participate in it if they were
prevented from planting crops or the crops they
planted failed because of drought conditions. The
resolution also urged the state’s Agriculture
Stabilization and Conservation Service to choose five
months for prohibiting haying and grazing of agri-
cultural conservation reserve acres that are more
appropriate to North Dakota’s climate. Grazing and
haying is prohibited on conservation reserve acres
from April 1 through August 31.

Branch Experiment Station Funding
The Governor’s 1987-89 executive budget attempted
to consolidate the appropriations for the branch
experiment stations into one appropriation. The
committee, with authorization from the chairman of



the Legislative Council, issued a policy statement
supporting continued funding of each branch
experiment station as an individual unit with a line
item appropriation to each station rather than
consolidation of the funding for all experiment
stations into one appropriation. The policy statement
was forwarded to the director of the Office of
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Management and Budget; the commissioner of the
Board of Higher Education; the dean of the College
of Agriculture, North Dakota State University; and
the superintendents of the experiment stations at
Dickinson, Streeter, Hettinger, Langdon, Minot,
Williston, and Carrington.



BUDGET SECTION

North Dakota Century Code (NDCC) Section
54-44.1-07 directs the Legislative Council to create a
special Budget Section to which the budget director
is to present the Governor’s budget and revenue
proposal. In addition, the Budget Section is assigned
other duties by law which are discussed in this report.

Budget Section members were Senators Harvey D.
Tallackson (Chairman), William S. Heigaard, Evan E.
Lips, Corliss Mushik, Pete Naaden, Gary J. Nelson,
John M. Olson, Rolland W. Redlin, R. V. Shea, Bryce
Streibel, Floyd Stromme, Russell T. Thane, Malcolm S.
Tweten, Jerry Waldera, Dan Wogsland, and Jim
Yockim; Representatives Gordon Berg, Gereld F.
Gerntholz, Jayson Graba, Ronald E. Gunsch, Roy
Hausauer, Julie A. Hill, Serenus Hoffner, Tish Kelly,
David W. Kent, Harley Kingsbury, Richard Kloubec,
Tom Kuchera, Bruce Laughlin, Charles F. Mertens,
Robert Nowatzki, Olaf Opedahl, Douglas G. Payne,
Jim Peterson, Verdine D. Rice, Beth Smette, R. L.
Solberg, Scott B. Stofferahn, Earl Strinden,
Kenneth N. Thompson, Francis J. Wald, Brent
Winkelman; and Lt. Governor Lloyd Omdahl.

The report of the Budget Section was submitted to
the Legislative Council at the biennial meeting of the
Council in November 1988. The report was adopted
for submission to the 51st Legislative Assembly.

The Budget Section duties and responsibilities are:

1. Senate Concurrent Resolution No. 4020 (1987)
authorizes the Budget Section to hold the
required legislative hearings for federal block
grants under the Omnibus Budget
Reconciliation Act of 1981. The Budget Section
authority is in effect through September 30,
1989.

2. North Dakota Century Code Section (NDCC)
57-01-11.1 requires the Tax Commissioner to
submit quarterly reports to the Budget Section
on the progress made in collecting additional tax
revenues under the enhanced audit program and
on settlements of tax assessments.

3. North Dakota Century Code Section
50-06-05.1(18) provides that the Department of
Human Services, with the approval of the
Budget Section, may terminate the food stamp
program should the rate of federal financial
participation and administrative costs provided
under Public Law 93-347 be decreased or
limited, or should the state or counties become
financially responsible for all or a portion of the
coupon bonus payments under the Food Stamp
Act.

4. North Dakota Century Code Section
50-06-05.1(20) provides that the Department of
Human Services, with the approval of the
Budget Section, may terminate the energy
assistance program should the rate of federal
financial participation and administrative costs
be decreased or limited to less than 50 percent
of the total administrative costs, or should the
state or counties become financially responsible
for all or a portion of the cost of energy
assistance program benefits.

5. The 1973 Legislative Assembly assigned the
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duties of the auditing board to the Executive
Budget Office. North Dakota Century Code
Section 54-14-03.1 requires the Executive
Budget Office to submit a written report to the
Budget Section documenting irregularities,
discovered during the preaudit of claims, and
areas where more uniform and improved fiscal
practices are desirable. The definition of
irregularities includes payments of bonuses,
cash incentive awards, and temporary salary
adjustments to state employees.

. North Dakota Century Code Section 54-14-01.1

requires the Budget Section to periodically
review the actions of the Office of the Budget (a
division of the Office of Management and
Budget) regarding the following budget office
statutory duties: (1) requiring itemized
statements before payment of claims against the
state; (2) regulations regarding departmental
payroll procedures; (3) use of electronic funds
transfer systems for payment of departmental
payrolls; (4) regulations regarding standardized
voucher forms and disapproval of claims; and (5)
withholding from state employee compensation.

. House Bill No. 1005 (1987) provides for an

appropriation of up to $1 million in gifts for the
construction of a research and extension service
staff facility at the Main Experiment Station or
a branch station. Expenditure of the funds is
subject to Budget Section approval. An
appropriation of $1,200,000, more or less, from
federal or other funds was provided to acquire
and equip a barley and feed milling
demonstration feed processing facility.
Expenditure of the funds is subject to Budget
Section approval. An appropriation of
$1,300,000, more or less, from federal or other
funds was provided to acquire and equip a pilot
durum and hard red spring wheat
demonstration facility. Expenditure of the funds
is subject to Budget Section approval. An
appropriation of $95,000 from the North Central
Experiment Station reserve income fund,
contingent upon the fund balance being
$180,000 or more on June 30, 1988, is provided
for construction of a superintendent’s residence
on the North Central Experiment Station.
Funds spent for this purpose require Budget
Section approval.

. North Dakota Century Code Section 21-11-05

provides for the Economic Development
Commission to file applications for natural
resources development bond issues to be filed
with the Legislative Council. The Legislative
Council is required to prepare and submit any
necessary legislation for authorization of
issuance of bonds or appropriation of funds. The
loans from the bond issue can be made to any
qualifying enterprise to plan, acquire, or improve
facilities for the conversion of North Dakota
natural resources into low cost power and the
generation and transmission of such power.



10.

11.

12.

13.

14.

15.

16.

17.

18.

. North Dakota Century Code Section 15-65-03

provides that before a public broadcasting
facility can accept a gift of a tax-producing
property it must receive Budget Section
approval.

North Dakota Century Code Section 54-16-01
allows Emergency Commission transfers from
the state contingency fund in excess of $500,000
only to the extent the requests for transfers are
approved by the Budget Section.

North Dakota Century Code Section 15-10-18
requires institutions of higher education to
charge nonresident students tuition in amounts
to be determined by the State Board of Higher
Education with the approval of the Budget
Section.

North Dakota Century Code Section 15-10-12.1
requires the Budget Section to review and act
upon State Board of Higher Education requests
for authority to construct buildings or campus
improvements on land under the board’s control
when the construction is financed by donations,
gifts, grants, and bequests; and to act upon
requests from the board for authority to sell any
property or buildings which an institution of
higher education has received by gift or bequest.

North Dakota Century Code Section 54-27-22
requires Budget Section approval of state agency
and institution requests for moneys from the
capital improvements preliminary planning
revolving fund.

North Dakota Century Code Section 54-44.1-07
requires the Budget Section to review, prior to
the 1989 legislative session, the executive
budget for the 1989-91 biennium.

A Legislative Council directive provides that the
Budget Section receive information on tax
breaks approved by the 1987 Legislative
Assembly for the oil and coal industries.
House Bill No. 1446 (1987) requires the Attorney
General to report to the Budget Section any
deficiency appropriation to be introduced in the
1989 Legislative Assembly to reimburse the
state bonding fund, for the purpose of providing
defense services to eligible state employees.
Senate Bill No. 2004 (1987) amended NDCC
Section 54-27-23, regarding cash flow financing,
to provide that evidences of indebtedness may
not be issued to offset projected deficits in state
finances unless approved by the Budget Section.
The Budget Section may approve additional cash
flow financing of up to 80 percent of estimated
general fund revenues relating to sales or
production occurring prior to June 30, to be
collected in July or August after the end of the
biennium. If a revenue shortfall of more than
five percent occurs, the Office of Management
and Budget must order budget allotments prior
to approval by the Budget Section of additional
cash flow financing. All borrowing must be
repaid by the end of the biennium.

Senate Bill No. 2013 (1987) requires the
Adjutant General to obtain Budget Section
approval prior to vacating any National Guard
armories during the 1987-89 biennium.

27

19.

20.

21.

22.

23.

24.

Senate Bill No. 2015 (1987) requires the
Department of Human Services to obtain
Budget Section approval prior to spending funds
included in its appropriation to unify the
Department of Human Services’ and the
Department of Health’s Medicaid inspection of
care responsibilities and the health facility
certification survey functions relating to long-
term care facilities.

Senate Bill No. 2016 (1987) requires the approval
of the Budget Section and the Governor prior to
the sale, lease, exchange, or transfer of the San
Haven properties by the Director of Institutions.

Senate Bill No. 2039 (1987) requires the approval
of the Budget Section prior to spending grants
and gifts received by the Children’s Services
Coordinating Committee.

Senate Bill No. 2471 (1987) provides an
appropriation of any federal, private, and other
funds that may become available, to the
University of North Dakota to establish a child
welfare research bureau. Expenditure of the
funds is subject to Budget Section approval.

Senate Bill No. 2536 (1987) provides that, subject
to Budget Section approval, the director of the
budget is to reduce state agency and institution
budgets by a percentage sufficient to cover the
estimated losses caused by an initiative or
referendum action.

A directive by the chairman of the Legislative
Council provides that the Budget Section receive
the report from the Board of Higher Education
on its progress in implementing the 1986
advisory panel recommendations as provided in
1987 House Concurrent Resolution No. 3027.

The Budget Section was not required to hold public
block grant hearings since the state did not receive,
in addition to the moneys appropriated by the
Legislative Assembly for the 1987-89 biennium,
federal block grant moneys under the Omnibus
Budget Reconciliation Act of 1981.

The Budget Section did not receive requests or
reports:

1.

From the Department of Human Services to
terminate the food stamp or energy assistance
programs as a result of a decrease in the rate of
federal financial participation.

. To receive applications for natural resources

development bond issues.

From a public broadcasting facility to accept a
gift of a tax-producing property.

From the Emergency Commission to transfer in
excess of $500,000 from the state contingency
fund.

From state agencies or institutions for moneys
from the capital improvements preliminary
planning revolving fund.

To approve cash flow financing to offset projected
state financial deficits.

. From the Attorney General of any deficiency

appropriation to be introduced in the 1989
Legislative Assembly to reimburse the state
bonding fund.



General Fund Balance
The following is a summary of the state general
fund for the 1987-89 biennium:

STATUS OF THE STATE GENERAL FUND

At each Budget Section meeting a representative
of the Office of Management and Budget reviewed the
status of the state general fund and revenue
collections. In addition, the Budget Section heard
reports from the Office of Management and Budget
on the effect of the 1988 drought on state revenues.

July 1, 1987, unobligated general fund balance estimated

during the 1987 legislative Session.........coevrereevineneeseerivensenenenaens $ 17,700,000
Adjustments made to the estimated July 1, 1987, balance................... 11,000,000
July 1, 1987, actual unobligated general fund balance ...........c.cceuunens $ 18,700,000
Original revenue estimate........cocecceveevieeriecercneriereece e eneas $1,055,300,000
Less: Reductions caused by cable television sales tax referral ............ 3,200,000

August 1988 revenue reviSions ........c..ecceevvrereeceiienrsessscssinnssseesones 35,000,000
1987-89 revised revenue estimate .......cccccvevivevreineeniiieecrsrnneennssrseneeenenes 1,017,100,000
Total funds available ............cccoeeiiveeeieeeccie et $1,035,800,000
1987-89 legislative appropriations...........ceevevvvreeccreeecrverrenceenserinnennenns $1,057,200,000
Less: Reductions caused by cable television sales tax referral ............ 3,200,000

Two percent allotments - September 1988 ..........cvveevevvernvreennee. 21,100,000
1987-89 revised eXpendituires ..........cccceeeeiiiriersneeieniiessneeessersesssesesnsnes 1,032,900,000
June 30, 1989, estimated unobligated general fund balance................ $ 2,900,000

Revenue Revisions
Because of the successful referral of the sales tax
on cable television, original revenue projections were
decreased by approximately $3.2 million with a
corresponding decrease from budgets of agencies
funded by the general fund. In August 1988, because
of severe drought conditions and significantly lower

than estimated oil prices, the 1987-89 estimated
revenues were revised. The revised estimates include
actual collections through June 1988 and estimates
for the remainder of the biennium. The following
schedule compares the original 1987-89 revenue
estimates adopted by the 1987 Legislative Assembly
to the revised revenue estimates:

Original Revised
Revenue Type Estimate Estimate Variance
Sales and use taxes $ 505,379,000 $ 470,066,957 $(35,312,043)*
Individual income tax 198,794,000 203,647,558 4,853,558
Corporate income tax 74,102,500 66,720,930 (7,381,570)
Cigarette and tobacco tax 28,063,000 28,460,016 397,016
Oil and gas production tax 40,699,000 39,198,519 (1,500,481)
Oil extraction tax 59,705,000 58,263,631 (1,441,369)
Coal severance tax 18,647,000 20,368,193 1,721,193
Coal conversion tax 16,349,000 18,130,946 1,781,946
Insurance premium tax 31,660,457 27,939,480 (3,720,977)
Interest income 15,681,000 18,531,784 2,850,784
Other 66,203,200 65,788,520 (414,680)
Total general fund revenues $1,055,283,157 $1,017,116,534 $(38,166,623)

*Includes revenue reduction of $3,175,000 caused by the referral of the cable television sales tax.
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In addition to the $3.2 million budget reductions
required because of the referral of the cable television
sales tax, the Governor, in September 1988, mandated
a two percent across-the-board general fund budget
allotment due to the significant decrease in estimated
revenues. The two percent allotment decreased
general fund expenditures by approximately $21
million.

Through September 1988 total general fund revenue
collections exceeded the revised revenue forecast by
$1.6 million. Sales and use tax collections exceeded
the revised estimate by $2.2 million, while individual
income tax collections were less than the revised
estimate by $450,000.

REFERENDUM APPROPRIATION
REDUCTIONS

In accordance with NDCC Section 54-44.1-13.1, the
Budget Section was requested to approve the Office
of Management and Budget’s proposed general fund
allotments caused by the loss of sales tax revenue on
cable television because of a referral.

A question arose as to the interpretation of the
Budget Section’s duty for approving budget reductions
caused by an initiated or referred measure. Based on
a Legislative Council staff memorandum, the Budget
Section interpreted its role as having discretionary
authority to approve or disapprove certain reductions
recommended by the Office of Management and
Budget. This could require the Office of Management
and Budget to submit alternative reduction options
if the Budget Section would not approve certain
reductions. In addition, the Budget Section
determined that the Office of Management and
Budget cannot proceed with budget reductions

without Budget Section approval.

"~ The Office of Management and Budget’s allotment
proposal called for uniform reductions for all agencies
funded by the general fund. The reductions are from
each agency’s total general fund appropriation. Each
agency has the discretion of determining its specific
area of reduction. The Budget Section approved the
Office of Management and Budget’s proposed general
fund allotments of $3,175,000.

FORM OF EXECUTIVE BUDGET
In accordance with NDCC Section 54-44.1-07, which
provides that the executive budget be presented to the
Budget Section in a form that is acceptable to it, the
Budget Section made the following recommendations
to the Office of Management and Budget:

1. That the Office of Management and Budget
provide information to the Budget Section
supporting its budget recommendations which
indicates how the executive recommendations
affect the agencies’ original requested budget
priorities and five percent reduction decision
packages. The Office of Management and
Budget provides to the Appropriations
Committees the agencies’ original budget
requests, which include agencies’ priorities and
five percent reductions. In the past, the
Governor’s budget recommendations would
adopt some of the priorities and modify others
including the reduction decision packages.
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Subsequently, when the Legislative Assembly
would refer back to the agencies’ original
requests, since the amounts had been adjusted,
the priorities and reductions would no longer be
applicable. Therefore, the Budget Section
recommended that the Office of Management
and Budget supply this information to support
its budget recommendations to assist members
of the Legislative Assembly in their review of
agency needs.

2. That agencies and institutions the Office of
Management and Budget recommends for
combination into one operating unit be included
as separate units in the appropriation bills
presented to the Legislative Assembly. The
Budget Section was advised that because of the
transfer of the Grafton State School to the
Department of Human Services and other
agencies being considered for combination into
major consolidated departments, appropriation
bills may no longer be prepared for individual
agencies or institutions, but may contain several
agencies and institutions within one large
consolidated appropriation. The Budget Section
recommended that if more than one agency or
institution is included in an appropriation bill,
each agency or institution should be reflected
individually and have its appropriate line items
separate from the other governmental units
included in the bill.

The Budget Section also discussed with the Office
of Management and Budget the extent to which
appropriation bills should contain statutory changes
in addition to the appropriation of funds. In the past,
appropriation bills have contained statutory changes.
Budget Section members indicated that, although
some Appropriations Committees’ members may
prefer to consider bills that contain statutory changes
directly affecting an appropriation, it may be
appropriate for committees other than Appropriations
to also consider some of the provisions in these bills.
However, because of the Appropriations Committees’
workload and hearing schedule, it may not be
advisable to refer the bills to another committee. Some
Budget Section members expressed concerns about
this issue and suggested that it be given further
consideration.

OIL AND COAL TAXES

Pursuant to a Legislative Council directive that the
Budget Section monitor the state’s oil and coal taxes
and receive information on the oil and coal tax breaks
approved by the 1987 Legislative Assembly, the
Budget Section received periodic reports from the
Legislative Council staff on the status of the state’s
oil and coal taxes.

North Dakota imposes the following oil and coal

taxes:

1. Oil and gas gross production tax. This tax is in
the amount of five percent of the gross value of
oil and gas production at the well. A portion of
the oil and gas gross production tax proceeds is
deposited into the state general fund and the
remainder is distributed to the oil and gas
producing counties.



2. Oil extraction tax. This tax is based on the gross
value of oil production at the well. Ninety
percent of the oil extraction tax proceeds is
deposited into the state general fund and 10
percent is deposited into the resources trust
fund. The major changes made by the 1987
Legislative Assembly to the oil extraction tax
were to reduce the oil extraction tax rate on wells
drilled and completed after April 27, 1987, from
6.5 percent to four percent and to provide a
15-month exemption from the tax on these wells.

3. Coal severance tax. This tax is imposed on coal
when removed from the earth. Fifty percent of
the coal severance tax proceeds is deposited into
the state general fund, 35 percent is distributed
to political subdivisions in the state, and the
remaining 15 percent is deposited into the coal
development trust fund. The major change made
to the coal severance tax by the 1987 Legislative
Assembly was to reduce the coal severance tax
rate from $1.04 to 75 cents per ton.

4. Coal conversion tax. This tax is imposed on coal
conversion facilities such as electrical
generating plants and coal gasification plants.
Differing tax rates are imposed on different
types of coal conversion facilities. Sixty-five
percent of the coal conversion tax proceeds is
deposited into the state general fund; and the
remaining 35 percent is distributed to the
counties in which coal conversion facilities are
located. The major change made to the coal
conversion tax by the 1987 Legislative Assembly
was to base the coal conversion tax on a quarter
mill of 60 percent of an electrical generating
plant’s installed capacity rather than basing the
tax on each kilowatt hour of production.

The following are the number of oil wells drilled in

North Dakota since 1985:

Number Number of
of Oil Producing Oil
Time Period Wells Drilled Wells Drilled
Calendar Year 1985 519 271
Calendar Year 1986 205 100
Calendar year 1987 185 102
January 1988-August 1988 176 106

North Dakota had 13 oil rigs operating in the state
on October 3, 1988, compared to 16 oil rigs on July
1, 1987, six on July 1, 1986, and 37 on July 1, 1985.

For fiscal year 1988, oil production exceeded the
forecast made during the 1987 legislative session by
approximately 600,000 barrels. A revised forecast was
prepared in August 1988, which increased estimated
oil production for the biennium by 4.8 million barrels,
from 74.9 million barrels to 79.7 million barrels.

Qil prices fluctuated during the first 16 months of
the biennium, from $19.15 per barrel in July 1987 to
$12.15 in October 1988. The original forecast
projected October 1988 oil at $17.90 per barrel. The
revised forecast reduced the estimated price per barrel
of oil for the remainder of the biennium. At the end
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of the 1987-89 biennium, the original forecast
projected oil at $16.84 per barrel, while the revised
forecast is projecting oil at $14.40 per barrel.

For fiscal year 1988, the oil and gas gross production
tax collections and the oil extraction tax collections
exceeded the forecast made during the 1987
legislative session by approximately $2 million each.
Because of lower oil prices, a revised forecast was
prepared reducing the projected oil and gas production
tax collections for the biennium by $1.5 million, from
$40.7 million to $39.2 million. The revised forecast
reduced the projected oil extraction tax collections for
the biennium by $1.4 million, from $59.7 million to
$58.3 million.

For fiscal year 1988, coal severance tax collections
exceeded the forecast made during the 1987
legislative session by approximately $700,000. The
revised forecast increased projected coal severance tax
collections for the biennium by $1.7 million, from
$18.7 million to $20.4 million.

For fiscal year 1988, coal conversion tax collections
exceeded the forecast made during the 1987
legislative session by approximately $900,000. The
revised forecast increased projected coal conversion
tax collections for the biennium by $1.8 million, from
$16.3 million to $18.1 million.

For graphs relating to oil production and price and
o0il and coal tax collections, please see the attached
appendix.

Some Budget Section members’ observations on the
impact of the oil and coal tax incentives on oil and
coal production were:

1. Although difficult to determine because of lower
oil prices, the increase in o0il production in North
Dakota this biennium may be attributed to the
tax incentives.

2. Once the oil tax reductions were in effect, North
Dakota’s rig count increased more than in
Wyoming and Montana.

3. The number of producing oil wells drilled in
North Dakota increased this biennium compared
to last biennium.

4. In addition to the coal tax incentives which
encouraged increased coal production, another
reason for the increased coal production was the
short supply of hydroelectric power because of
the drought and high temperatures in 1988,
which placed a greater reliance on coal
generated power.

ENHANCED AUDIT PROGRAM

In accordance with NDCC Section 57-01-11.1, which
requires the State Tax Commissioner to submit
quarterly reports to the Budget Section of the progress
made in collecting additional taxes under the auditing
enhancement program and settlements of tax assess-
ments, the State Tax Commissioner reported at each
Budget Section meeting on the enhanced audit
program collections and on assessments and
settlements.

The enhanced audit program was established in
1983 and allowed the Tax Department to hire
additional auditors to collect more effectively taxes
due to the state. For the period July 1, 1987, through
September 30, 1988, enhanced audit program



collections were $9.93 million, $3.99 million more
than the goal for the same period of $5.94 million. The
1987-89 enhanced audit program goal is $10.1 million.

For the period June 1, 1988, through September 30,
1988, the Tax Department issued $12.2 million of
major assessments, and collected $1.8 million of these
assessments during the same time period.

STATE BOARD OF HIGHER EDUCATION
Tuition Rates
In accordance with NDCC Section 15-10-18, the
Budget Section approved the 1987-88 and the 1988-89
nonresident tuition rates as proposed by the State
Board of Higher Education.

North Dakota nonresident tuition rates vary
depending on where a nonresident student is from.
North Dakota has a reciprocity agreement with
Minnesota, whereby Minnesota students pay a special
nonresident tuition rate. At the University of North
Dakota, North Dakota State University, and North
Dakota’s two-year institutions, Minnesota students
pay the same tuition rate as they would for attending
a comparable Minnesota institution. At North
Dakota’s four-year regional universities, Minnesota
students pay the average of the Minnesota State
University resident tuition rate and the North Dakota
four-year regional university resident rate.

For the 1988 academic year, students from South
Dakota, Montana, Saskatchewan, and Manitoba pay,
at North Dakota’s four-year regional universities and
two-year institutions, the same rate as Minnesota
students pay. At the University of North Dakota and
North Dakota State University, these students pay
150 percent of the North Dakota resident tuition rate.

For nonresident students from areas other than
those referred to above, the nonresident tuition rate

for the 1988 academic year is 2.5 times the North
Dakota resident tuition rate.

Tuition rates for South Dakota, Montana,
Saskatchewan, and Manitoba students did not change
for the 1987 academic year at the University of North
Dakota and North Dakota State University, but
increased five percent for the 1988 academic year. At
the four-year regional universities, South Dakota,
Montana, Saskatchewan, and Manitoba students’
tuition rates decreased six to 11 percent in each of the
1987 and 1988 academic years. At the two-year
institutions and branches, tuition rates for these
students decreased 10 to 15 percent in each of the
1987 and 1988 academic years.

Tuition rates for Minnesota students at all
institutions of higher education were increased two
to nine percent in each of the 1987 and 1988 academic
years.

Tuition rates for other nonresident students at all
institutions of higher education were increased 17 to
18 percent for the 1987 and 1988 academic years.

The 1988 academic year headcount enrollment at
North Dakota’s institutions of higher education is:

North Dakota students 24,962
Minnesota students 6,056
Other 3,583
Total 1988-89 enrollment 34,601

In addition, North Dakota has approximately 4,000
students attending Minnesota institutions of higher
education.

The approved nonresident tuition rates, including
the 1986-87 previously approved rates, are:

NONRESIDENT SCHOOL TERM TUITION RATES

Undergraduate Graduate
1986-87 1087-88 1988-89 1986-87 1987-88 1988-89
University of North Dakota
and North Dakota State
University
South Dakota, Montana, 1,812 1,812 1,902 2,034 2,034 2,136
Saskatchewan, and
Manitoba students
Minnesota students 1,458 1,494 1,536 1,470 1,506 1,546
Other nonresident students 2,286 2,688 3,138 2,658 3,132 3,660
Four-Year Regional
Universities
South Dakota, Montana, 1,554 1,398 1,240 1,854 1,746 1,546
Saskatchewan, and
Manitoba students
Minnesota students 1,104 1,140 1,240 1,470 1,506 1,546
Other nonresident students 2,046 2,400 2,802 2,352 2,772 3,243
Two-Year Institutions
and Branches
South Dakota, Montana, 1,554 1,398 1,193 N/A N/A N/A
Saskatchewan, and
Manitoba students
Minnesota students 1,104 1,140 1,193 N/A N/A N/A
Other nonresident students 2,046 2,400 2,802 N/A N/A N/A
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Advisory Panel Recommendations

Pursuant to 1987 House Concurrent Resolution No.
3027, the Budget Section heard a report on the Board
of Higher Education’s progress in implementing the
recommendations of a 1986 advisory panel. The
advisory panel was appointed by the State Board of
Higher Education to study key policy issues of the
North Dakota higher education system and develop
recommendations to maintain the strengths of the
system and to improve it. The report indicated that
29 recommendations were made, and all but four are
either in the process of being implemented or have
been implemented. The major recommendations made
by the advisory panel dealt with North Dakota’s
system organization, educational access, institutional
missions and roles, and improved methods of
financing higher education to increase equity,
flexibility, and accountability. The four
recommendations that have not yet been addressed
relate to the effectiveness of open enrollment,
comparability of general education opportunities
throughout the state, fairness of single formula
funding, and a state work-study program.

CHILDREN’S SERVICES COORDINATING
COMMITTEE
Pursuant to 1987 Senate Bill No. 2039, the
Children’s Services Coordinating Committee
requested Budget Section approval to receive and
spend the following grants:

1. A $45,700 Mental Health Association grant
received from the Bremer Foundation for
salaries and wages and operating expenses of the
Children’s Services Coordinating Committee.
The Budget Section approved the request.

2. A $750,000 grant received from the Anna Casey
Foundation. The grant is to be used to change
North Dakota’s current system of providing
services to children at risk by placing the child
outside of the home to a system in which the
child remains in the home and treatment
services are provided there. Once the transition
is made, the state of North Dakota will need to
provide funding to maintain the system. The
Budget Section approved the request.

3. A $150,000 grant received from the Office of
Human Development Services to be used for
crisis child care in the counties of Benson,
Cavalier, Eddy, Grand Forks, Nelson, Ramsey,
Pembina, Rolette, Towner, and Walsh. The
Budget Section approved the request.

ADJUTANT GENERAL
Armories

Pursuant to 1987 Senate Bill No. 2013, the Adjutant
General requested the approval of the Budget Section
to vacate an armory of Company A, the 164th
Engineer Battalion at either Hazen or Beulah. The
North Dakota National Guard has 31 locations—10
have 151 members, 10 have 273 members, and 11 have
2,236 members. Because resources are limited,
priorities need to be established to use the resources
efficiently. The National Guard intends to vacate an
additional six armories over the next 12 years. The
Budget Section approved the Adjutant General’s
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request. Effective September 30, 1988, the National
Guard vacated its armory at Beulah.

DEPARTMENT OF HUMAN SERVICES

Pursuant to 1987 Senate Bill No. 2015, the
Department of Human Services requested Budget
Section approval to make payments from its
appropriation to the Department of Health and
Consolidated Laboratories for the inspection of care
in intermediate care facilities for the mentally
retarded. In 1986 the two departments conducted a
pilot project to determine the feasibility of unifying
the inspection of care functions of the Department of
Human Services with the certification survey function
of the Department of Health and Consolidated
Laboratories. A representative from the Department
of Human Services reported that the pilot program
was successful and the two agencies would like to
make the arrangements permanent. The Department
of Human Services requested authority to make
payments of $88,000 from salaries and wages and
$16,000 from operating expenses for the program costs
for the 1987-89 biennium. The Budget Section
approved the request.

SAN HAVEN PROPERTY

Pursuant to 1987 Senate Bill No. 2016, the
Economic Development Commission requested the
approval of the Budget Section for authority to lease
five primary buildings at San Haven to the San Haven
Development Corporation, a nonprofit group
incorporated to manage San Haven properties in
cooperation with the state of North Dakota for $1 per
year renewable on an annual basis. The San Haven
Development Corporation intends to lease the
property to Peace Garden Industries, Inc., which will
house a new garment factory at San Haven. The
garment factory is projected to employ 122 full-time
employees within 18 months of startup. An estimated
$700,000 of renovations will be required for San
Haven to house the garment factory. The 1987
Legislative Assembly appropriated $250,000 for the
development of an alternative use for San Haven and
a $450,000 federal Economic Development
Administration grant has been applied for to make
the necessary renovations. The Budget Section
approved the Economic Development Commission’s
request.

GROUP HEALTH INSURANCE PROGRAM

The Budget Section heard reports from the Public
Employees Retirement System (PERS) on the status
of the group health insurance program. At the
beginning of the 1987-89 biennium, the PERS health
insurance program began experiencing cash flow
problems. Due to a number of attractive HMO plans,
the PERS health plan lost over 3,300 of its 13,700
total contracts during the 1987 enrollment period.
The loss of these contracts resulted in a decrease of
approximately $563,000 per month in premium
income. In addition, PERS membership claims
experience increased dramatically in both hospital
services and physician services. The cash flow problem
was temporarily alleviated by having state agencies
prepay two months of premiums.



Because PERS implemented a number of benefit
design changes in 1988 to make the plan more cost
effective and during the 1988 enrollment period the
plan regained most of the membership it had lost in
1987, the condition of the PERS health plan improved
and the following projections were made:

1. The Public Employees Retirement System had
anticipated the need for a deficiency
appropriation of approximately $3.5 million
early in the biennium; however, by October 1988,
PERS projected that at most a $500,000
deficiency appropriation will be requested from
the 1989 Legislative Assembly.

2. The Public Employees Retirement System had
expected to request a $5 million appropriation
from the 1989 Legislative Assembly to establish
a reserve fund; however, with the increased
membership, it now projects that a $6.7 million
reserve fund should be established.

3. The Public Employees Retirement System
projected, in October 1988, that a 50 percent
increase in premiums will be needed for the
1989-91 biennium. This increase amounts to an
additional $21.5 million for the biennium, $13.4
million of which would be from the state general
fund.

FEDERAL MEDICAL
ASSISTANCE PERCENTAGE

The Budget Section considered the effect of the
drought on the Federal Medical Assistance Percentage
that is used to calculate federal matching funds for
Medicaid, aid to families with dependent children
(AFDC), and other programs. The percentage is based
on the per capita incomes of the states. The last year
of per capita incomes used in the percentage is three
years prior to the effective year. Early projections
indicate that because of the severe drought in 1988,
North Dakota personal income will decrease from an
estimated $8.8 billion in 1987 to $8.4 billion in 1988.
North Dakota per capita incomes have been
increasing in recent years; in 1985 North Dakota’s per
capita income was $11,921, in 1986, $12,440, and in
1987, $13,004. North Dakota’s Federal Medical
Assistance Percentage was 64.87 in federal fiscal year
1988, it is currently 66.53, and is projected to increase
to 67.52 in 1990.

The Budget Section expressed concern that since the
formula was designed to be responsive to a state’s
ability to pay, for North Dakota to be ‘“under” a
formula based on predrought calculations for most of
next biennium seemed, to the Budget Section, to be
contrary to the purpose of the matching formula. The
Budget Section recommended that the chairman of
the Legislative Council send letters to the North
Dakota Congressional Delegation urging them to take
action to reflect the drop in North Dakota personal
income, because of the severe drought, in the
calculations of the Federal Medical Assistance
Percentage for fiscal year 1990, rather than 1991, as
would be the case under current law.

DICKINSON STATE ADDITION PROPERTY
Senate Bill No. 2138 (1985) requires that the Board
of Higher Education transfer title of the old Dickinson
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Experiment Station property to the Board of
University and School Lands. It was reported to the
Budget Section that a problem had arisen in the title
transfer; therefore, the Board of Higher Education still
owned the property.

The Budget Section recommended that the
Legislative Council chairman create a special
Legislative Council committee to study this issue. The
special Legislative Council committee was created
and subsequently the problems related to the title
transfer were resolved. See the Legislative Council
report on the Dickinson State Addition Committee for
additional information.

FEDERAL FUNDS

The Budget Section heard a Legislative Council
staff report on the status of 1987-89 federal funds
available to North Dakota state government. The
Budget Section was informed that $804,804,560 of
federal funds was appropriated by the 1987
Legislative Assembly. This amount includes
$9,216,293 of 1987-88 interim Emergency
Commission approvals. The report indicated that
based on actual federal funds received for the first 11
months of the biennium, and estimates for the
remainder of the biennium, North Dakota will receive
an estimated $732,387,554 of federal funds,
$72,417,006 less than was appropriated by the 1987
Legislative Assembly and Emergency Commission
approvals. The agencies affected most are the
Highway Department, which is estimated to receive
$35 million less, and the Department of Human
Services, which is estimated to receive $15 million
less.

TOUR GROUPS

Budget Section members, along with the Budget
Committee on Government Finance, Budget
Committee on Human Services, and Budget
Committee on Institutional Services, conducted
budget tours during the 1987-89 biennium.

The tour group minutes are available in the
Legislative Council office and will be submitted to the
Appropriations Committees during the 1989
legislative session.

Appointed members of the Budget Section’s western
tour group, Senator Harvey D. Tallackson, Chairman,
and the institutions visited were:

Membership Institutions Visited
Rep. Gordon Berg Minot State University
Rep. Julie A. Hill North Central Human Service

Rep. David W. Kent Center

Rep. Charles F. Mertens State Fair Association

Rep. Scott B. Stofferahn North Central Experiment
Station

Rep. Earl Strinden UND-Williston

. Gary J. Nelson

. Rolland W. Redlin

. Richard V. Shea

. Jim Yockim

Sen. Harvey D. Tallackson

Williston Experiment Station
Dickinson State Addition
Property
Dickinson State University
Dickinson Experiment Station
Southwest Water Pipeline
Project—Richardton
The Budget Committee on Government Finance,
Senator Corliss Mushik, Chairman, also joined the
Budget Section’s western tour group for the tours of
the Minot area institutions.
Appointed members of the Budget Section’s



southeastern tour group, Senator Dan Wogsland,
Chairman, and the institutions visited were:

Membership Institutions Visited

Rep. Jayson Graba Bismarck State College

Rep. Serenus Hoffner State Industrial School

Rep. Thomas Kuchera Central Grasslands Experiment
Rep. Bruce Laughlin Station—Streeter

Rep. Robert Nowatzki Valley City State University
Rep. Douglas G. Payne Veterans Home

Rep. Richard L. Solberg North Dakota State College of
Rep. Francis J. Wald Science

Sen. William S. Heigaard

Sen. John M. Olson

Sen. Dan Wogsland

The Budget Committee on Institutional Services,
Representative Olaf Opedahl, Chairman, constituted
the budget tour group for the following state
institutions:

School for the Deaf

UND-Lake Region

Camp Grafton

Devils Lake Human Service Center

School for the Blind

Grafton State School

In addition to joining the Budget Section’s western
tour group for the tours of Minot area institutions, the
Budget Committee on Government Finance
constituted the budget tour group for the following
state institutions:

North Dakota State University

NDSU Agricultural Experiment Station

Mayville State University

University of North Dakota

The Budget Committee on Human Services,
Representative Tish Kelly, Chairman, constituted the
budget tour group for the State Hospital and also
toured Progress Enterprise, Inc., in Jamestown. The
Budget Section toured the State Penitentiary,
Roughrider Industries, and the State Farm.

Recommendations contained in the tour group
reports which were adopted by the Budget Section are
as follows:

1. That the 1989 Legislative Assembly make a
good faith effort to respond to the need for
increases in salaries and wages.

2. That the 1989 Legislative Assembly support the
request for expanded library facilities and
additional library materials at Minot State
University, UND-Williston, and Dickinson State
University.

3. That the 1989 Legislative Assembly support the
four western NDSU agricultural branch
experiment stations’ requests for an additional
research position at each of the North Central,
Williston, Dickinson, and Hettinger branch
experiment stations.

4. That the 1989 Legislative Assembly take into
consideration the reduced incomes of the
agricultural experiment stations, because of the
drought, when analyzing their budget requests.

5. That the 1989 Legislative Assembly receive
alternate solutions to the electrical switchgear
installation at Dickinson State University to
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resolve the problem at a lower cost without
jeopardizing safety and also request information
on how the current system was inspected and
approved.

6. That the custodial crews and maintenance
personnel be recognized for the exemplary job
they have done in the upkeep of the institutions
toured.

7. That the students and residents at the
institutions toured be commended for the care
and respect given the facilities.

8. That the 1989 Legislative Assembly support the
Veterans Home’s request to receive $2,169,593
from the Veterans Administration and to borrow
$1,168,243 for capital improvements.

9. That the 1989 Legislative Assembly support the

requests for handicapped accessibility

improvements at Bismarck State College, Valley

City State University, and North Dakota State

College of Science.

That the 1989 Legislative Assembly make the

agricultural mechanics technology facility at the

State College of Science a major construction

priority.

That the 1989 Legislative Assembly consider

funding equipment for the State College of

Science outside of the higher education formula

because it is an equipment intensive institution.

10.

11.

OTHER ACTION

In accordance with NDCC Section 15-10-12.1, the
Budget Section approved the University of North
Dakota’s request to spend a $3 million grant from the
Federal Aviation Administration and $3 million of
bond proceeds for the construction of an aerospace
technology center. In addition, the Budget Section
approved the University of North Dakota’s request to
spend a $1 million gift for the renovation of the west
gymnasium into an art museum.

Pursuant to 1987 House Bill No. 1005, the Budget
Section approved the NDSU Agricultural Experiment
Station’s request to receive and spend:

— $1.2 million in federal or other funds to construct
and equip a demonstration feed processing mill.
$1.2 million in federal or other funds to construct
and equip a pilot wheat mill.
$8 million in federal or other funds to construct
and equip a weed science and technology center.
$95,000 from the North Central Experiment
Station reserve income fund for construction of
a superintendent’s residence on the North
Central Experiment Station.

In accordance with NDCC Section 54-14-03.1, the
Office of Management and Budget reported to the
Budget Section on irregularities in fiscal practices
discovered during the preaudit of claims. It was
reported that the Energy Development Impact Office
overspent its 1985-87 salaries and wages line item by
$1,743. The Emergency Commission authorized the
Energy Development Impact Office to use unspent
funds in its 1985-87 operating expenses line item for
payment of the $1,743.



Pursuant to 1987 Senate Bill No. 2471, the Budget
Section approved the receipt and expenditure of
$230,000 in grants from the Anna Casey Foundation,
the federal government, private organizations, and
other sources to the Child Welfare Research Bureau.

The Budget Section heard reports from the Board
of Higher Education on the allocations of higher
education general fund budget reductions provided in
1987 House Bill No. 1003, comparative higher
education financial information, the North Dakota
Scholars Program, and status reports of the
Partnerships to Enhance Academic Quality (PEAQ)
projects and on the Experimental Program to
Stimulate Cooperative Research (EPSCoR).

OIL PRODUCTION

The Budget Section heard additional status reports
on the Farm Credit Counseling program, the PERS
retirement fund, the Teachers’ Fund for Retirement,
the workers’ compensation fund, and of World Trade,
Inc., which has established a trade office in Japan to
attract Japanese investors to North Dakota and to sell
North Dakota products in Japan.

This report presents Budget Section activities
during the interim. Since one of the major
responsibilities of the Budget Section is to review the
executive budget, which by law is not presented to the
Budget Section until after December 1, a supplement
to this report will be submitted for distribution at a
later date.
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BUDGET COMMITTEE ON GOVERNMENT
ADMINISTRATION

The Budget Committee on Government
Administration was assigned three studies. House
Concurrent Resolution No. 3063 directed the
committee to study the Job Service North Dakota
advisory councils and monitor the unemployment
insurance trust fund. House Concurrent Resolution
No. 3077 directed a study of part-time employee
benefits. Senate Concurrent Resolution No. 4016
directed a study of the use of comparable worth to
determine the existence of wage-based sex
discrimination.

Committee members were Representatives Scott B.
Stofferahn (Chairman), Lynn W. Aas, Wesley R. Belter,
Ralph C. Dotzenrod, Jayson Graba, David W. Kent,
Larry A. Klundt, Dave Koland, Bill Oban, Alice
Olson, Kit Scherber, John T. Schneider, Janet Wentz,
and Wade Williams and Senators Jack Ingstad, Jerry
Meyer, Larry W. Schoenwald, and Jens Tennefos.

The report of the committee was submitted to the
Legislative Council at the biennial meeting of the
Council in November 1988. The report was adopted
for submission to the 51st Legislative Assembly.

UNEMPLOYMENTRELATED STUDIES

House Concurrent Resolution No. 3063 directed the
Legislative Council to study the makeup of the
advisory councils appointed under the North Dakota
unemployment insurance law, to monitor the status
- of the unemployment insurance trust fund reserve
during the interim, and to examine other approaches
to the problem of unemployment,

Job Service North Dakota Advisory Councils

Background

When the Legislative Assembly established the
North Dakota unemployment compensation law in
1937, it also established a State Advisory Council and
local advisory councils “composed in each case of an
equal number of employer representatives and
employee representatives who may fairly be regarded
as representatives because of their vocation,
employment, or affiliations, and of such members
representing the general public as the bureau may
designate!” The councils were established to aid the
unemployment bureau in formulating policies and
discussing and solving problems related to the
administration of the bureau in an impartial setting,
free from political influence.

The 1937 Legislative Assembly intended that the
bureau and the advisory councils take steps to
stabilize employment by attempting to accomplish the
following:

1. Reduce and prevent unemployment.

2. Encourage and assist in the adoption of practical
methods of vocational training, retraining, and
vocational guidance.

3. Investigate, recommend, advise, and assist in the
establishment and operation, by municipalities,
counties, school districts, and the state, of
reserves for public works to be used in times of
business depression and unemployment.

39

4. Promote the reemployment of unemployed
workers throughout the state in every way that
may be feasible.

5. Carry on and publish the results of
investigations and research studies.

The members of the councils are reimbursed for
expenses and receive additional compensation
(currently $75 per day), as provided for by bureau
regulation.

Findings

The Job Service State Advisory Council has been
functioning since 1965 under the following board
objectives: ,

1. Place a main committee emphasis on Job
Service North Dakota’s total service
responsiveness, rather than serving particular
interest groups.

2. Become thoroughly acquainted with all of Job
Service North Dakota’s operations.

3. Function in an advisory capacity to the executive
director of Job Service North Dakota.

4. Ensure that all members are made fully aware
of the scope of their authority, functions, and
responsibilities.

5. Serve as a communications link between the
agency and the respective areas of interest of the
individual members of the council.

Currently, the executive director of Job Service
North Dakota, in consultation with the Governor,
appoints members to the State Advisory Council. One
of the members, who represents the public, is
designated as the council’s chairperson. The members’
terms are for four years, but are staggered to provide
for a continuity in membership.

Local advisory councils, as provided for under North
Dakota Century Code Section 52-02-07, have never
been established. Local Job Service offices have,
however, established Governor’s Employment and
Training Forums and other employer committees.

The committee found that although the surrounding
states of Minnesota, South Dakota, and Montana do
not have state advisory councils, they have established
private industry councils and job training
coordinating councils, as required under federal law,
which also function in an advisory capacity.

The federal government requires each service
delivery area under the Job Training Partnership Act
to establish a Private Industry Council comprised
primarily of employers, which, as in North Dakota,
may also be the State Job Training Coordinating
Council if the service delivery area is a state. Federal
law further directs the Secretary of Labor to
encourage the states to organize state advisory
councils which equally represent employers and
employees for reviewing the federal-state
unemployment compensation program; and requires
that such councils be organized “for the purpose of
formulating policies and discussing problems relating
to employment and insuring impartiality, neutrality,
and freedom from political influence in the solution



of such problems.” Although nothing prohibits the

State Job Training Coordinating Council from
adopting these advisory functions, North Dakota’s Job
Training Coordinating Council, as combined with its
Private Industry Council, does not give equal
representation to employers and employees.

Recommendations

The committee recommends Senate Bill Nos. 2032
and 2033 each amending North Dakota Century Code
Section 52-02-07, regarding the establishment of state
and local advisory councils, to give Job Service North
Dakota the option to appoint local advisory councils,
but to no longer require that it do so. Senate Bill No.
2033 also adds two legislative members, jointly
appointed by the President of the Senate and the
Speaker of the House from each of the two major
political parties represented in the Legislative
Assembly, to the Job Service State Advisory Council.

UNEMPLOYMENT TRUST FUND
Background

Established in 1937, as a special fund separate and
apart from all public moneys, the unemployment trust
fund consists primarily of employer contributions, any
interest collected on late contributions, fines and
penalties, money received from the Federal
Unemployment Account as an advance for the
payment of compensation, and all other money
received for the fund from any other source.

An individual is eligible to receive unemployment
benefits if it can be found that the individual has
made a claim for benefits; has registered for work in
an employment office; is able to work, is available for
work, and is actually seeking work; and has been
unemployed for a waiting period of one week.

North Dakota’s unemployment trust fund reserve
had a June 30, 1987, deficit balance of $6 million due
to the large increase in benefits paid out as a result
of the national recession and, more specifically, the
declines experienced by the energy industry, the con-
struction industry, and the farm economy. An analysis
of the fund from October 1, 1985, to June 30, 1987, is:

(Millions)
Reserve Balance, October 1, 1985 $ 16
Taxes collected 41.5
Benefits paid _(49.6)
Reserve Balance, September 30, 1986 $ (6.5)
Taxes collected $ 34.9
Benefits paid —344
Reserve Balance, June 30, 1987 $ (6.0)

The 1987 Legislative Assembly, through passage of
House Bill No. 1359, decreased the benefit amount
payable to unemployed individuals by reducing the
maximum weekly benefit amount from $200 (67
percent of the average weekly wage) to $179 (60
percent of the average weekly wage), changing the
calculation of the weekly benefit amount, and
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changing the eligibility duration. The fiscal impact
of this bill was anticipated to be a reduction in benefits
paid of $7.2 million annually.

The 1987 Legislative Assembly also instituted a
requirement that Job Service North Dakota establish
a tax rate that will pay benefits and maintain a
balance in the fund that as of October 1 (beginning
in 1989) is equal to 25 percent of the total benefits
paid during the previous 12 months.

Findings

The committee found that although the changes
made by the 50th Legislative Assembly had a positive
impact on the fund balance, they did not have as great
an impact as the decline in the number of persons
drawing benefit payments. Job Service North Dakota
reported job insurance and interest income of $47.9
million for fiscal year 1988 (October 1,
1987—September 30, 1988) as compared to $52.7
million for fiscal year 1987 and job insurance benefit
payments for fiscal year 1988 of $28.8 million, as
compared to $39.2 million and $49.5 million for fiscal
years 1987 and 1986, respectively. The balance in the
unemployment trust fund on September 30, 1988, was
approximately $27,590,000.

Conclusion
The committee made no recommendation as a
result of monitoring the unemployment trust fund
during the interim.

OTHER APPROACHES TO THE
UNEMPLOYMENT PROBLEM
Background

The study resolution passed by the 1987 Legislative
Assembly states that while methods of increasing
taxes and restricting benefits to increase the fund
balance should be explored, more attention should be
given to retraining, workfare programs, day care
centers, adult learning centers, and other job training
employment services to decrease the number of
individuals who are unemployed, thereby decreasing
the draw on the unemployment trust fund.

As has North Dakota, the surrounding states of
Minnesota, South Dakota, and Montana have either
increased tax rates, increased the wage base,
tightened eligibility requirements, or decreased
benefits paid in an effort to stabilize their
unemployment trust funds. Although these and other
states have begun to place more emphasis on
alternative solutions to the unemployment problem,
they have not used those solutions in a concentrated
effort to stabilize their unemployment trust funds.

Findings
The committee learned that many states are
searching for ways to revise the unemployment
insurance system so that unemployment moneys can
be used to fund new programs such as:

1. Allowing individuals with viable business plans
to continue to receive unemployment benefits for
a specific period.

2. Allowing employees to use their unemployment
compensation to buy shares of a business in an
effort to keep companies from shutting down and
displacing workers.



3. Allowing self-employed individuals to receive a
portion of their unemployment compensation,
the amount by which their unemployment
benefits exceeds their net income, for the first
90 days of operating a new business.

4. Allowing individuals to use their unemployment
compensation to obtain matching grants for
entrepreneurial projects.

5. Creating training funds by using unemployment
insurance tax gathering authority in the
following new ways:

a. Reducing the unemployment tax and
instituting an unemployment training tax
at the same level.

b. Enacting a new tax, to be paid by employers,
to fund training programs for displaced
workers.

¢.  Restructuring a federal penalty tax enacted
to help repay a federal loan, when it is no
longer necessary, to establish an
unemployment training fund.

Thus, these unemployment agencies are able to
offer individualized job placement services to the
unemployed while they receive benefits and
companies that participate in programs designed to
train unemployed individuals receive funds for doing
so provided they give those individuals jobs at the end
of the training period.

Representatives of Job Service North Dakota
indicated that its State Advisory Council is
considering recommending legislation to the 1989
Legislative Assembly which would amend North
Dakota statutes to allow Job Service North Dakota
to establish a second employer tax on employees’
wages to be retained in the state in a separate fund
to be used to establish new unemployment programs
in the state. The current unemployment tax rate
would be decreased to provide for this new tax; thus
employers’ overall contribution will remain the same.

Conclusion
The committee made no recommendation as a result
of studying other approaches to the unemployment
problem.

PARTTIME EMPLOYEE STUDY
Background

House Concurrent Resolution No. 3077 directed a
study of the differences in the employee benefits
between part-time and full-time employment in the
private sector. The Legislative Assembly chose to
conduct this study because an increasing portion of
available work in the private sector involves part-time
employment, thereby denying the worker access to
important employee benefits, such as health and
accident insurance, sick leave, paid vacation, holiday
pay, and other benefits.

North Dakota permanent state employees are
eligible to receive sick leave, annual leave, retirement,
uniform group insurance, and holidays. A permanent
status employee is an employee whose services are not
limited in duration, is employed 20 hours or more per
week and more than five months of the year, has
completed a satisfactory probationary period, and who
is filling an approved and funded classified position.
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Central Personnel Division policies provide that
permanent, temporary, and part-time employees are
eligible to receive employee assistance program
benefits, funeral leave, military leave, and jury and
witness leave. All state employees are protected by
workers’ compensation against accidental injury in
the performance of their official duties. State
employees are also eligible for unemployment
compensation upon involuntary termination of their
employment.

A survey of state agencies and institutions as of
December 30, 1987, revealed that of the 13,155 state
employees, 11,701 (5,611 female—6,090 male) work
full time, 578 (468 female—110 male) work part time,
and 876 (560 female—316 male) fill temporary
positions. The average hourly wage was estimated to
be $7.91 per hour for female employees and $7.94 per
hour for male employees.

The North Dakota Commissioner of Labor has
reported that over 60 percent of the part-time jobs in
North Dakota are held by women and that 40 percent
of the working women have part-time jobs while only
about 20 percent of the working men have part-time
jobs.

The two major areas in which North Dakota law
relates to employee fringe benefits are unemployment
compensation and workers’ compensation. Individuals
who work part time are often included in the groups
for which coverage is exempt or optional. Some of the
individuals for whom coverage is exempt or optional
are:

1. The employee is under 18 and in the employ of

a parent.

2. The employee is an agricultural worker.

3. The employee is a volunteer worker.

4. The employee performs a domestic service.

Statistics from the National Federation of
Independent Business (NFIB) indicate that only 16.9
percent of its members make benefits available to
part-time workers. The 1988 North Dakota NFIB
state ballot survey of small businesses (15 percent of
the 3,500 surveyed responded) indicates that 13
percent of the part-time employees have access to
health insurance as compared to 85 percent of the full-
time employees.

Findings

The committee asked the North Dakota Retail
Association (a 600-member organization representing
the state’s retail industry), North Dakota Hospital
Association (a 34-hospital, 17-nursing home member
organization representing the hospital industry),
North Dakota Health Care Association (a 21-nursing
home member organization representing the health
care industry), and North Dakota Hospitality
Association (a 300-member organization representing
the hospitality industry) to survey their members on
the fringe benefits available to part-time employees
in each industry using questions compiled by the
committee. The results of those surveys from the
members that responded are:

— North Dakota Retail Association—
approximately 24 percent of the membership
responded (113 stores with fewer than 50
employees and 31 stores with more than 50



employees)—more women (69 percent) than men
work part time—the average hourly wage is
$4.35 for female employees and $4.78 for male
employees—35 percent of the employees who
work part time in stores with more than 50
employees receive health insurance, as compared
to 12 percent of those who work part time in
stores with fewer than 50 employees.
North Dakota Hospital Association—
approximately 70 percent of the membership
responded—there are 4.7 full-time female
employees to every male employee—there are
18.5 part-time female employees to every male
employee—the average hourly wage is $8.07 for
female employees and $8.05 for male
employees—part-time workers age 19 and over
receive vacation leave (97 percent), sick leave (90
percent), health insurance (87 percent),
retirement benefits (86 percent), and dental
insurance (55 percent).
North Dakota Health Care Association—100
percent member participation—92 percent of the
full-time employees are female, 94 percent of the
part-time employees are female—the average
hourly wage is $4.87 for female employees and
$5.11 for male employees—most employees
receive sick leave and vacation leave benefits —
facilities usually do not pay health insurance,
dental insurance, life insurance, or retirement
benefits unless the employee works more than
24 hours a week.
North Dakota Hospitality Association—
approximately 10 percent of the members
responded—most employees average 29 hours of
work per week—benefits include uniforms, tips,
and meals—average hourly wage $4.25 ($3.50
without tips)—turnover as high as 70 percent.
A survey of 510 individuals conducted by the
Bureau of Governmental Affairs for the Maternal
Health Division of the Department of Health and

Consolidated Laboratories found that 456 (89.4
percent) have some form of health insurance and 54
(10.6 percent) are not insured. The survey revealed the
following characteristics:

The more hours an individual works per week
the more likely an employer sponsors the health
plan.

Employer-sponsored health plans are broader
than nonemployer-sponsored health plans.
The older a person is the more likely the person
is to have health insurance.

Higher proportions of ranchers, farmers, and
unskilled workers are uninsured than
individuals in other occupations.

The more hours worked per week the more likely
the individual is to be insured.

The higher the annual income (at least up to
$40,000) the more likely the individual is to be
insured.

Nearly 15 percent of those individuals with no
education beyond high school are not insured.
Twenty-nine percent of the people who are single
and have never been married are uninsured.
A higher portion of males (12.5 percent) than
females (8.7 percent) are uninsured.

Of the people surveyed, 13.7 percent in the
southwest region, 12.5 percent in the northeast
region, 10.5 percent in the south central region,
10.3 percent in the northwest region, and 8.4
percent in the southeast region reported not
having health insurance.

Nearly 75 percent of those surveyed who do not
have health insurance are working.

A schedule prepared for the committee based on
information obtained from the Health Resources
Section of the North Dakota State Department of
Health and Consolidated Laboratories prior to the
survey by the Bureau of Governmental Affairs
revealed:

NUMBER OF NORTH DAKOTANS WITHOUT HEALTH INSURANCE
OR ACCESS TO HEALTH SERVICES

North Dakota population (1980 census)

Number of North Dakotans with some form of
health insurance:
Public assistance programs, Aid to Families with
Dependent Children, and Medicaid
Private health insurance other than Blue
Cross/Bue Shield
North Dakota Blue Cross/Blue Shield
HMOs
Medicare
Private business self-insured
Population on reservations
Military personnel and their dependents
Comprehensive Health Association of North
Dakota (CHAND)

Total

Estimated number uninsured or without
access to health services!?

652,717 100%

33,000
150,000

228,489
26,894
79,445
10,000
11,154
33,000

1,200

573,182 88%

79,535 12%
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1 A 1986 survey conducted by Blue Cross/Blue
Shield showed that 87,000 North Dakotans (13.3
percent) were without health insurance. The
national estimates state that 8.8 percent to 13.2
percent of the population (1980 census) is
uninsured.

2 The North Dakota Insurance Department
indicates that the health insurance companies
in North Dakota cannot limit the coverage of
part-time employees. The health insurance
benefits each employee receives are determined
by their employer.

Recommendation

The committee recommends House Bill No. 1036
giving part-time employees access to their employer’s
commercially insured group health insurance plans.
The bill also entitles part-time employees of the state
or any political subdivision of the state access to any
self-insured plan of the state or political subdivision.
In both instances, the employer would be allowed to
decide how those benefits are paid for, ie., whether
by the part-time employee or the employer, or on some
pro rata or cost sharing basis. A part-time employee
is defined as any employee who regularly works at
least one-half of the weekly hours of a full-time
employee in the employee group, but who works at
least 20 hours per week and more than five months
each year.

COMPARABLE WORTH/PAY EQUITY STUDY
Background

Senate Concurrent Resolution No. 4016 directed a
study of the use of comparable worth to determine the
existence of wage-based sex discrimination. By
Legislative Council directive, this study was limited
to state government. “Comparable worth” represents
the concept that men, women, minorities, and whites
should receive equal pay for work that is of equal
value or the provision of similar salaries for positions
that require or impose similar responsibilities,
judgments, knowledge, skills, and working conditions.

North Dakota Century Code Section 34-06.1-03
prohibits discrimination “between employees in the
same establishment on the basis of sex, by paying
wages to one employee in any occupation in this state
at a rate less than the rate at which he pays any
employee of the opposite sex for comparable work on
jobs which have comparable requirements relating to
skill, effort, and responsibility, but not to physical
strength” Therefore, an employer may discriminate
on the basis of physical strength, provided that the
employer can prove that physical strength is a
necessary job attribute.

The Central Personnel Division, created in 1975,
is charged by statute to establish a unified system of
personnel administration to include position
classification, pay administration, and employee
transfer without regard to sex, race, color, national
origin, age, religion, or political opinion. Developed
in 1982 with this purpose in mind, the North Dakota
Class Evaluation System (NDCES) was designed to
measure the knowledge, skills, complexity, and
accountability which distinguishes one class from
another; to determine the relative worth of a
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particular class; and to establish equitable pay
relationships among all classes. The NDCES is made
up of the two following components:

1. Point factor method—a means to compare all
classes in the system by using consistent
numbering patterns.

2. Appropriate levels of pay—a means of using the
points assigned to a class to determine specific
pay grades.

Eight to nine elements are used in the class
evaluation process, eight of these elements are
grouped into three factors:

1. Knowledge and skills—includes technical
knowledge, managerial breadth, and
interpersonal skills.

2. Complexity—includes guidelines and mental
challenge.

3. Accountability—includes independence of action,
effect on decisions, and control of budgeted
dollars.

The ninth element, special working condition, is an
add-on factor, assigned when an individual in a
particular class is exposed to hazardous workplace
conditions. The special working condition add-on
factor includes the elements of severity of hazard and
frequency of exposure in relation to the carrying of
a firearm. In comparing the NDCES to the
classification systems used in Minnesota, South
Dakota, and Washington, it was noted that the
systems, although similar, differ most visibly in this
area because the NDCES factor is not used in all job
classifications and because the factor does not contain
a subfactor for “physical effort.”

There are approximately 13,000 state employees of
which approximately 10,000 are filling classified
positions. Among those positions exempted from the
classified service by North Dakota Century Code
Section 54-55.3-20 are elected officials, employees of
the legislative and judicial branches, and faculty at
the institutions of higher education.

Findings

The committee learned that since 1982 only 50
percent of the 963 classes, consisting of 60 percent of
all classified employees, have been factored and
implemented, thus 40 percent of the state’s 10,000
classified employees are working in classes that have
not been formally factored using the NDCES. The
classified system includes approximately 6,500
employees in 344 classes at grade 20 (salary range of
$1,336 to $2,023 per month) or below and
approximately 3,500 employees in 619 classes at grade
21 or above. Of the 37 pay grades currently used
within the NDCES, 27 show a higher average salary
for male employees and six show an average higher
salary for female employees. The other four grades
include all male or female incumbents. Actual salaries
are not only affected by job responsibility but also by
performance, time with employer, time in job, and
other influencing factors.

The committee also learned that only 12 of the
state’s 963 classes receive points for the working
conditions ‘“hazard” factor and that 182 of the 192
incumbents in those 12 classes are male. There are
also 86 (four female dominated, 35 male dominated,



and 47 nondominated—a class must consist of at least
five incumbents and be 70 percent female or male to
be dominated) which have been designated as payline
exceptions and are paid above the salary range for
that particular class. These classes are directly
market driven, the majority of which are the skills-
trade classes.

The committee also received testimony from
representatives of the North Dakota Public Employees
Association, American Federation of State, County,
and Municipal Employees, Minnesota Employee
Relations Department, and state agencies and
institutions who expressed the following:

1. Factors in female-dominated jobs (motor skills,
dealing with the public, distraction,
concentration) have been overlooked.

2. The “hazards” factors should be expanded to
award additional points to those employees who
work with the AIDS virus and those who work
with violent people.

3. The National Conference of State Legislatures,
at its May 1987 meeting, adopted a pay equity
policy resolution urging the implementation of
pay equity in federal, state, and local
governments and encouraging voluntary
compliance by private employers.

4. Tt is taking too long to bring all classified
employees under the NDCES.

5. Private industry dictates the salary level of
certain professions through the market causing
recruiting and retention problems.

6. Pay equity is intended to alleviate the historical
patterns of intentional low pay for female-
dominated jobs which was established when sex-
based discrimination was legal.

7. The state should make a good faith effort to
assess its present system to determine if there
is any bias and if it is found that inequities do
exist, the state may avoid lawsuits if it can show
that it is attempting to achieve equitable
relationships.

The Central Personnel Division’s review of pay
equity identified both strengths and weaknesses in
NDCES, resulting in the following recommendations
being made by the division:

1. Implement the equity points and equity grades
of all the classes that have been administratively
factored. Base reclassification requests on newly
assigned equity grades to accelerate the process
of full implementation and statewide pay equity
compliance.

2. Expand and specifically define the “hazard”
aspect of the “working conditions” factor. Survey
all agencies to identify classes that could
possibly receive compensable “add-on’” points.

3. Develop a policy and procedure for collecting
appropriate data on all classes identified as
payline exceptions. Evaluate this information
every two years to determine if the market has
changed and if a payline exception status is still
appropriate. Adjust pay ranges for payline
exceptions to reflect any major change in the
market.

4. Prioritize the process of full computerization of
the NDCES by authorizing the additional staff
necessary to achieve this goal.

Booz Allen and Hamilton, Inc.

The committee hired Booz Allen and Hamilton, Inc.,
of Bethesda, Maryland, to conduct a study of the
NDCES. The firm conducted its study in January and
February 1988 through interviews with managers and
employees and quantitative and qualitative analyses
of the state’s paysetting policies and procedures and
their impacts on them. The firm found no evidence
of overt bias in the NDCES or its implementation, but
did make some recommendations for improving the
system based on:

1. Physical effort and working condition
“surroundings” factors were not included in the
NDCES because it was felt that they favor male-
dominated classes.

2. The classes selected for the labor market survey
do not represent the occupations in the state
(32.7 percent of the benchmark classes are
female dominated, whereas only 11.2 percent of
all state classes are female dominated and the
payline exception classes are not surveyed)
resulting in a lower state equity payline.

3. The state does not provide a sufficient payroll
budget to position its employees near the
midpoint of the salary range as is its objective
(34 percent of the female- dominated and 18
percent of the male-dominated classes receive
salaries that are below 90 percent of the market
and two percent of the female-dominated and
seven percent of the male-dominated classes
receive salaries that are 110 percent of the
market).

4. No criteria appear to exist that describe the
situation necessary to enact a payline exception
and there is no procedure to review whether the
exception should continue.

5. Many perceptions of inequity are based on a lack
of understanding of the objective and procedures
of the NDCES.

The recommendations made by Booz Allen and
Hamilton, Inc., are as follows:



Without Reducing Any

Salaries, Assign Salaries
to the Minimum of the
New Salary Range

Without Reducing Any Salaries,
Maintain Equivalent Relationships
Within the New Salary Range

1. Implement the administratively
factored classes. The state should
have a consistent approach to
paysetting to be equitable.

2. Redefine the special working
conditions (hazards) factor. The
factor should be expanded to allow
consideration of other hazards, such
as caustic chemicals, hazardous ma-
terials, heights, infectious diseases,
physical threats, etc.

3. Include physical effort and
working conditions as compen-
sable factors. The factors can be
defined to include examples of
physical effort and unpleasant
working conditions from a wide
variety of state jobs, including
female-dominated classes.

4. Be more responsive to labor
market conditions by more ac-
curate positioning against the
labor market.

5. Establish guidelines for the se-
lection of payline exceptions.

6. Communicate paysetting phi-
losophy and procedures more
clearly. Specific training for
managers, communications directed
toward employees, and class specifi-
cations containing occupation-
specific information would help the
understanding of the system.

7. Consider redefining the role of
the Central Personnel Division.
The authority for classification deci-
sions could be delegated to trained
personnel officers to relieve the
workload of the Central Personnel
Division and to move the decision
into the hands of people who can
observe the jobs being performed.
The Central Personnel Division
should retain responsibility for
designing the system and for audit-
ing agency classification.

Total

$168,000/biennium

$1,752,000/biennium

$2,208,000/biennium

$4,128,000

$2,184,000/biennium
(The Central Personnel
Division estimates this
recommendation may cost
$2,970,000.)

$9,888,000/biennium
(The Central Personnel
Division estimates this
recommendation may cost
$8,775,000.)

$16,512,000/biennium

$28,584,000

* Although it is not known how much these
recommendations will cost, Booz Allen and
Hamilton estimates that total implementation
will result in costs of one to five percent of
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classified payroll. The total biennial payroll for
state employees is approximately $700 million
including fringe benefits and according to the
Central Personnel Division, the biennial payroll



for classified employees is approximately $357
million net of fringe benefits. Booz Allen and
Hamilton also recognizes that there may be
additional costs involved for those positions that
are exempt from the classified system.

For more information, including the detailed work
supporting the information contained in this report,
copies of the Booz Allen and Hamilton, Inc. final
report are available in the Legislative Council office.

Recommendations

The committee recommends three bills for
consideration.

House Bill No. 1033 provides for uniform
compensation, classification, and salary
administration plans, developed by the Central
Personnel Division in cooperation with the state
agencies and institutions, for the state’s classified
employees. The bill requires that these procedures be
developed, notwithstanding the provisions of any
other law, to ensure the salaries of employees in the
state classified service are paid in a consistent
manner.

House Bill No. 1034 directs the Central Personnel
Division to establish a classification plan recognizing
certain compensable factors required in the
performance of work for all positions in the classified
service, recognize certain job hazards as being
compensable (cost estimate by the Central Personnel
Division of $8,775,000), develop guidelines for
allowing exceptions to classification and
compensation plans, conduct labor market surveys
that are representative of the state’s classified service
occupations, and communicate classification and
compensation policies to managers and employees in
the state classified service. The bill would not go into
effect until July 1, 1991, at which time all employees
in the state classified service must be under one
compensation plan (cost estimate by the Central
Personnel Division of $2,970,000). The bill also
includes a $337,416 appropriation during the 1989-91
biennium to the Office of Management and Budget
for six additional positions (five personnel analysts
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and one clerical support position) in the Central
Personnel Division to be used in preparing for the
implementation of the provisions contained in the bill.

House Bill No. 1035, which also would not take
effect until July 1, 1991, contains a state policy
regarding compensation relationships, requires that
the Central Personnel Division establish a seven-
member pay equity implementation committee
composed of one representative of the Central
Personnel Division; one member appointed by the
executive director of the North Dakota Public
Employees Association; one member appointed by the
executive board of the North Dakota Chapter of the
American Federation of State, County, and Municipal
Employees; two members of the Legislative Assembly
chosen by the Legislative Council, one from each of
the two major political parties represented in the
Legislative Assembly; and two classified employees,
one appointed by the Board of Higher Education and
one appointed by the Governor. The bill requires the
committee to meet at least once each quarter to
supervise and approve the Central Personnel
Division’s work and proposed changes to the
classification and compensation plans as directed by
the Legislative Assembly. The bill requires the
Central Personnel Division to report its findings and
recommendations during the 1989-91 biennium to a
committee designated by the Legislative Council. The
bill also provides for the establishment of a pay equity
implementation fund consisting of appropriations to
the fund by the Legislative Assembly for the purpose
of establishing equitable compensation relationships
among all positions and classes within the state’s
classification plan. The Director of the Office of
Management and Budget, upon the request of the
implementation committee, is to transfer the
appropriation authority to receive equity adjustments
to the agencies and institutions designated by the
committee to receive these funds. The bill also
contains an expiration date of June 30, 1993, for all
sections except the one relating to the state’s
compensation policy.



BUDGET COMMITTEE ON GOVERNMENT FINANCE

The Budget Committee on Government Finance was
assigned two study resolutions. Senate Concurrent
Resolution No. 4058 directed a study of alternative
methods available for establishing a state capital
construction fund. Senate Concurrent Resolution No.
4053 directed a study of the policy of appropriating
special funds, the extent to which exceptions have
been made to the practice of appropriating special
funds, and the need to continue reporting special fund
appropriations.

The committee was also assigned responsibility to
monitor the status of state agency and institution
appropriations and to receive the state retirement
funds’ actuarial evaluation reports. The chairman of
the Legislative Council assigned the committee the
responsibility to receive the actuarial evaluation
reports of the Teachers’ Fund for Retirement and the
Highway Patrolmen’s Retirement System and to
review the joint financing of projects by counties.

Committee members were Senators Corliss Mushik
(Chairman), Evan E. Lips, Pete Naaden, Chester
Reiten, Bryce Streibel, Floyd Stromme, Jerry Waldera,
and Stan Wright and Representatives Curt Almlie,
Jack Dalrymple, Steve Gorman, Ronald E. Gunsch,
Mike Hamerlik, Roy Hausauer, Charles Linderman,
Jim Peterson, W. C. Skjerven, Kenneth N. Thompson,
and Gerry L. Wilkie.

The report of the committee was submitted to the
Legislative Council at the biennial meeting of the
Council in November 1988. The report was adopted
for submission to the 51st Legislative Assembly.

CAPITAL CONSTRUCTION FINANCING
Background

Senate Concurrent Resolution No. 4058 directed a
study of the need, feasibility, and alternatives
available for establishment of a state capital
construction fund.

The committee reviewed other states’ methods of
financing capital construction which include using
current appropriations, earmarking a portion of the
sales or cigarette tax, issuing revenue bonds, using
lease-purchase arrangements, using lottery funds, and
using a statewide dedicated property tax.

The committee surveyed North Dakota institutions
to determine their projected major capital
improvement needs for the 1989-91 biennium and the
1991-2001 decade. The survey results are summarized
as follows:

1989-91
Biennium Projects

1991-2001

Projects M

Institutions of higher
education including the
main and branch experiment
stations

$ 83,134,367 $ 92,685,100 $175,819,467

Charitable and penal 23,606,615
institutions/Capitol
grounds/State Fair

Association

20,175,500 43,782,115

Total $106,740,982 $112,860,600 $219,601,582

47

The 1989-91 agency budget requests include
$61,363,523 for capital improvements at the
institutions of higher education and the experiment
stations and $22,378,400 for the charitable and penal
institutions, Capitol grounds, and State Fair
Association.

Capital Construction Budget Guidelines

The committee reviewed the capital construction
budget recommendations of the 1975-76 Budget “C”
Committee and the National Conference of State
Legislatures’ report entitled ‘“Capital Budgeting and
Finance: The Legislative Role”’ The Budget “C”
Committee developed the basic elements involved in
a statewide capital construction budget that included:

1. The executive budget include a major section on
capital construction.

2. The executive budget capital construction
recommendations be for a two-year period.

3. Agency budget requests for capital
improvements be separate from agency
operating budget requests and the executive
recommendation be contained in one bill.

4. Agencies and institutions advise the Executive
Budget Office and the Legislative Assembly of
long-range capital construction plans.

The 1987-89 executive budget included major
capital construction projects in each agency’s regular
appropriation bill rather than in a single capital
improvements bill and the executive budget did not
advise the Legislative Assembly of long-range capital
construction plans.

The National Conference of State Legislatures’
report entitled ‘“Capital Budgeting and Finance: The
Legislative Role” recommends state legislatures:

1. Obtain comprehensive information on the state’s

existing buildings and future requirements.

2. Develop guidelines for reviewing and evaluating
capital budget requests.

3. Require comprehensive fiscal notes on all

legislation involving capital projects.

Require a long-range capital plan for the next

five to 10 years.

Develop standards for determining building

maintenance needs.

Require the executive budget to present a single

capital budget including capital requests by

priority across agencies.

7. Consider setting up independent capital
advisory groups.

8. Closely monitor capital projects that are funded.

SIS

Capital Construction Budget Guidelines—
Recommendations

The committee recommends the following revisions
to the 1975-76 Budget ‘‘C” Committee guidelines and
procedures for a state capital construction budget with
the changes underscored and recommends the
Executive Budget Office follow the guidelines in
preparing the executive budget:

1. The executive budget recommended should

include a section on major capital construction.



10.

The capital construction recommendations
submitted in the executive budget should be for
a two-year period.

The capital construction budget should include
recommended general fund appropriations as
well as any special fund appropriations and
issuances of indebtedness that are used for major
capital construction or land purchases for all
state agencies and institutions, including the
institutions of higher education.

The Executive Budget Office’s recommended
appropriations for major capital construction
and land purchases should be submitted
separately from the agencies’ regular operating
budgets. The recommended appropriations
should be presented in one bill.

The Executive Budget Office should advise the
legislature of those requests from agencies and
institutions for major capital construction or
land purchases which were not included in the
executive recommendation.

. General fund moneys authorized for construction

or land purchases should be paid from the
general fund in accordance with law and in such
manner as deemed appropriate by the director
of the Office of Management and Budget.

. In addition to those major capital construction

projects and land purchases requested by state
agencies and institutions for the biennium, the
agencies and institutions should advise the
Executive Budget Office and the legislature of
long-range capital construction plans beyond the
two-year biennium and provide justification for

those projects.

The recommended capital construction budget
should include any additional general fund
moneys recommended to complete previously
authorized major capital construction projects or
land purchases.

. Agencies and institutions should submit

separate budget requests for major capital
construction or land purchases. The Executive
Budget Office should develop the instructions
and forms for these requests and use its
discretion in defining major capital construction
Projects for inclusion in the request. In addition,
the budget request should include information
on the need for, importance and costs of,
alternatives to, maintenance and operating costs
associated with and different methods of
financing proposed capital projects as well as the
long-range capital construction plans of the
agencies and institutions.

The Executive Budget Office should develop
guidelines to be used for reviewing and
evaluating capital budget requests that include
the following criteria:

a. The project must be completed to be in
compliance with a court order.

b. The health and safety of employees and/or
students, the environment of the state, or the
delivery of medical or educational services
would be improved by the project.
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¢.  Operating efficiency would be improved or
consolidation of state services provided.

d. Obsolete facilities would be replaced or
renovated.

e. The project contributes directly to economic

development.

11. The Executive Budget Office should provide the
Legislative Assembly comprehensive infor-
mation about the state’s existing capital
facilities and future capital requirements. This
information should include a complete inventory
of all state facilities, an up-to-date assessment
of their condition, and a long-range capital plan
that shows the state’s needs for the next five to
10 years and indicates how and where the
current capital budget request fits into the long-
term capital plan.

Unit Trust Financing Method

The committee considered an alternate method of
financing capital improvements at the institutions of
higher education referred to as the unit trust with
charitable remainder financing concept and received
information from Dr. Thomas Clifford, President,
University of North Dakota, regarding the concept.
The concept would provide for the use of donated
moneys held in trust for a set time period to pay off
bonds issued for capital improvements. The
Legislative Assembly would need to authorize the
bond issues for capital projects and appropriate funds
for bond interest payments. The following is a
summary of the proposal:

1. A donor would provide a certain amount of
money or other assets as a gift to the North
Dakota Board of Higher Education Foundation.

2. The donor would receive in return annual tax-
exempt payments based upon an agreed interest
rate and term.

3. Also, the donor would receive a charitable tax
deduction based on the actuarial value of the gift
and avoid capital gains taxation that would have
occurred on the sale of the capital asset(s).

4. The Bank of North Dakota would act as trustee
of the funds and would make annual payments
to the donor from the trust fund.

5. The Legislative Assembly would authorize the
issuance of bonds, which would be purchased by
the Bank of North Dakota with the donated
funds and held as an asset of the trust. The
Legislative Assembly would make an
appropriation for the interest due to the trust
on the bonds.

6. The proceeds of the bond issue would be used by
the State Building Authority to finance the
capital improvements. :

7. At the completion of the trust term the state of
North Dakota would have title to the buildings
and the bond issue would be offset by the
original donation.



Unit Trust Financing Method—Recommendation

The committee recommends the use of the unit trust
with charitable remainder concept as a method of
financing capital improvements at the institutions of
higher education. The concept can be implemented
without legislation, but would require the Legislative
Assembly to approve the issuance of bonds for the
projects and the appropriation of funds for payment
of the interest owed the donor. At the completion of
the trust term the original gift would be used to offset
the bonds issued.

Privitization

The committee received information on privitization
or the private development of facilities on state land
for use by state government or to be used jointly with
private business. The committee found that the
majority of undeveloped land at the institutions of
higher education is at North Dakota State University,
University of North Dakota, Bismarck State College,
and State College of Science. It also learned the
institutions and the State Board of Higher Education
are supportive of private development of capital
facilities on state campuses if the facilities benefit the
institutions.

The committee found that, regarding lands under
control of the State Board of Higher Education, the
constitution and Legislative Assembly appear to have
given sufficient authority to the State Board of Higher
Education to enter into agreements that would allow
for the lease of land to a private company for
development. Existing law provides that buildings
funded by revenue bonds and agricultural land may
be leased from state institutions for a term not
exceeding 10 years, and these statutory provisions will
require legislative change if longer leases are desired.
Also for other university property, the State Board of
Higher Education has adopted a policy limiting the
terms of leases from the State Board of Higher
Education or institutions under its control to no more
than 20 years.

The committee also reviewed the property tax effects
and income tax treatment of bond interest relating
to privitization. The constitution allows the
Legislative Assembly to exempt any or all classes of
personal property from taxation. North Dakota
Century Code (NDCC) Section 57-02-08(34) provides
that any building located on land owned by the state,
if the building is used at least in part for academic
or research purposes by the students and faculty of
a state institution of higher education, is exempt from
property taxation. If a tax exemption is desired for a
venture involving private business that does not
clearly fall within the exemptions, new legislation
would be necessary because NDCC Section 57-02-03
provides that all property is subject to taxation unless
expressly exempted by law.

Regarding income tax treatment of interest on
bonds issued to finance private development of
facilities on state land, the committee learned that
interest earned on bonds issued by a state or political
subdivision is not subject to federal taxation. For a
bond issue to be tax-exempt it must also be used to
finance an activity that qualifies for tax-free
treatment which may not include professional sports,
convention, trade show, parking, or pollution facilities.
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Privitization—Recommendation

The committee recommends the use of privitization
as a method of financing capital improvements at
state institutions.

State Building Authority

North Dakota Century Code Chapter 54-17.2
creates the North Dakota Building Authority
consisting of the members of the State Industrial
Commission and provides them authority to issue
evidences of indebtedness for capital projects approved
by the Legislative Assembly. Pursuant to this
authority, bonds were issued by the authority for $14.8
million of capital projects approved by the 1985
Legislative Assembly and for $8.8 million of projects
approved by the 1987 Legislative Assembly.

State Building Authority—Recommendation

The committee’s review of the National Conference
of State Legislatures’ report entitled ‘“‘Capital
Budgeting and Finance: The Legislative Role,’
discussed earlier in this report, highlighted the need
for comprehensive information on the state’s existing
buildings and future requirements, the need for long-
range planning with legislative involvement, and the
need for a review of costs and other impacts of
proposed capital improvements.

The committee recommends Senate Bill No. 2036
expanding the duties and membership of the State
Building Authority. The bill would add to the
authority’s current membership of the Governor, the
Attorney General, and the Agriculture Commissioner,
four members of the Legislative Assembly, with one
member chosen from each party of each house. The
bill also provides that the Office of Management and
Budget will provide staff services for the State
Building Authority and the authority would be
required to:

1. Develop and maintain long-range capital
construction plans for state government with
consideration of the Capitol grounds master plan
and in consultation with the Capitol Grounds
Planning Commission, when necessary.

2. Make recommendations to the Office of
Management and Budget on capital
construction plans that include assessments of
need and economic impact, consideration of the
condition of existing facilities, and
recommendations for financing proposed
construction, with copies of the
recommendations furnished to the Budget
Section.

Capital Construction Fund—Consideration and
Recommendation

The committee considered two bill drafts relating
to capital construction financing. One bill draft
provided for a separate and additional one-quarter of
one percent sales and use tax, with the proceeds to
be deposited in a special fund known as a state capital
improvements fund, and would have provided
approximately $20 million per biennium for this
purpose based on the original revenue forecast for the
1987-89 biennium. That concept is not recommended



by the committee. House Bill No. 1037, which is
recommended by the committee, allocates a portion
of the sales, use, and motor vehicle excise taxes, equal
to 40 percent of the equivalent of a one percent sales,
use, and motor vehicle tax, based on the total of these
tax collections, to a capital construction fund. The bill
would provide approximately $32 million per
biennium. Revenue in this fund may be used only for
capital construction projects, subject to legislative
appropriations.

SPECIAL FUNDS STUDY

Senate Concurrent Resolution No. 4053 directed a
study of the policy of appropriating special funds, the
extent to which exceptions have been made to the
practice of appropriating special funds, and the need
to continue reporting special fund appropriations. The
resolution cites as reasons for the study North Dakota
constitutional requirements that all public moneys be
deposited in the state treasury and with certain
exceptions can only be paid out and disbursed
pursuant to an appropriation by the Legislative
Assembly and requirements that for an appropriation
to be valid it must be a definite sum for a specific time
period. The resolution states that legislative reports
to the public on expenditures approved are based on
amounts appropriated and are less accurate when
special funds are not appropriated and that agencies
often desire more flexibility in the appropriation
process.

Background

The 1987 Legislative Assembly appropriated $1.439
billion in special fund appropriations for state
government for the 1987-89 biennium. In addition, the
1987 Legislative Assembly provided language in
appropriation bills for the appropriation of additional
income and other special funds, without a specific
amount, that may become available to state agencies
and institutions during the 1987-89 biennium. Those
sections included the appropriation of additional
moneys from federal grants at the institutions of
higher education, the appropriation of any additional
income not appropriated at the institutions of higher
education, the Extension Division and the experiment
stations, and the appropriation of additional federal
funds for Job Service North Dakota, the Housing
Finance Agency, and Geological Survey.

The Legislative Assembly has historically
encouraged the appropriation of special funds. In 1967
the Legislative Assembly added the appropriation of
special funds for the State Highway Department and
the University of North Dakota Medical Center. The
appropriation of federal funds received by the Social
Service Board, the Department of Public Instruction,
and Job Service North Dakota began in 1977, and the
appropriation of funds from the state tuition fund
began in 1979.

The committee learned that, according to a National
Conference of State Legislatures’ report, 37 states
make specific appropriation of federal funds while
seven states make automatic or open-ended
appropriation of federal funds. The remaining six
states did not appropriate federal funds. The
committee learned that several states have recently
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strengthened their role in the area of special fund
appropriation by requiring federal funds to be
appropriated by state legislatures.

Emergency Commission Responsibilities

The committee reviewed the North Dakota
Emergency Commission’s statutory responsibilities.
North Dakota law provides that no state agency or
institution may spend more moneys than appropriated
without approval of the Emergency Commission, the
Emergency Commission may not authorize the
expenditure of federal funds for new programs that
the Legislative Assembly has indicated an intent to
reject, and the Emergency Commission has the
authority to approve expenditures of moneys
appropriated from the state contingency fund, for
which $700,000 was appropriated for the 1987-89
biennium.

Special Fund Continuing Appropriations

The committee reviewed sections of law containing
continuing appropriations. Continuing appropriations
language allows the appropriation of funds without
limitations on the amount or the time within which
they can be spent. Seventy-eight sections of the North
Dakota Century Code and 31 sections of the Session
Laws of North Dakota were identified as containing
continuing appropriation language. Sections
involving moneys received and spent in connection
with state licensing boards were excluded. The review
included a survey of state agencies administering
continuing appropriations pertaining to personnel
costs, operating expenses, or general operations to
determine the appropriateness and use of these
sections.

The following is a summary of the results of the
survey for fiscal year 1987:

A. Expenditures by agencies and institutions not
included within the limits of specific amount ap-
propriations:

State Fair Association $ 1,925,576

Board of Higher Education 3,340,083

Job Service North Dakota 5,819,425

Emergency Commission 21,152,547
authorizations

Others 877,883

Total $33,115,514

B. Expenditures by agencies not receiving specific
amount appropriations:

Soybean Council $ 296,000
Dairy Promotion Commission 1,106,872
Beef Commission 626,604
Total $ 2,029,476

The report identified 13 sections of North Dakota
law that could be discontinued, amended, or repealed



due to either the agency not using the section of law
or the funds are currently appropriated.

Recommendations
The committee recommends Senate Bill No. 2035
amending or repealing current law to remove the
following continuing appropriation provisions that are
no longer needed:

1. The Bank of North Dakota’s authority to spend
interest earned on the reserve fund of the fuel
production facility loan program that was never
implemented.

2. The Department of Health and Consolidated
Laboratories’ authority to spend funds arising
from analytical and inspection work for the costs
incurred in providing the services. The bill
requires that the funds received from contract
services be deposited in the department’s
operating fund and be spent pursuant to
legislative appropriation. These funds are
included in the agency’s appropriation.

3. The Game and Fish Department’s authority to
spend funds received from the disposal of
undesirable fish to pay fish removal costs. The
bill requires that all funds received from the
disposal of undesirable fish be deposited in the
game and fish fund and spent pursuant to
legislative appropriation. These funds are
included in the agency’s appropriation.

4. The National Guard’s authority to spend funds
received from the United States and from
armory rentals for the maintenance and
operation of the National Guard. These moneys
are currently included in the department’s
appropriation bill. North Dakota Century Code
Section 37-03-13 also provides for the
expenditure of funds received from armory
rentals.

5. The Department of Human Services’ authority
to spend funds received to carry out the
provisions of the alcohol and drug abuse
program. These funds are included in the
agency’s appropriation bill.

6. The Department of Banking and Financial
Institutions’ authority to dispose of unclaimed
dividends or other moneys received from the

receiver of an insolvent bank, and the Office of
Management and Budget’s authority to spend
funds deposited into the unemployment
compensation claims fund.
In addition, the committee developed the following
policy statement regarding continuing appropriations:
The committee recommends that the state
continue the current practice of discouraging the
use of continuing appropriations and that
continuing appropriations be used only when
necessary.

STATE RETIREMENT FUNDS’
ACTUARIAL VALUATION REPORTS
Background

North Dakota Century Code Section 54-52-06
requires that the Public Employees Retirement
System submit to each session of the Legislative
Assembly, or such committee as may be designated
by the Legislative Council, a report of the
contributions necessary, as determined by the
actuarial study, to maintain the fund’s actuarial
soundness. The committee was assigned the
responsibility to receive the Public Employees
Retirement System actuarial valuation report. In
addition, the chairman of the Legislative Council
assigned the committee the responsibility to receive
the Teachers’ Fund for Retirement and Highway
Patrolmen’s Retirement System’s actuarial valuation
reports. At the committee’s March 21-22, 1988,
meeting the actuarial valuation reports for the Public
Employees Retirement System, the Highway
Patrolmen’s retirement fund, and the Teachers’ Fund
for Retirement as of July 1, 1987, were presented.

Actuarial Valuation Reports

The actuarial valuation reports show the percentage
of employee compensation necessary to be deposited
in the fund to meet the fund’s objectives for the fiscal
year. For fiscal year 1988, the percentage of employee
compensation necessary to meet the Public Employees
Retirement System, Highway Patrolmen’s retirement
fund, and Teachers’ Fund for Retirement objectives
and the actual percentage of compensation paid to the
Public Employees Retirement System, Highway
Patrolmen’s retirement fund, and Teachers’ Fund for
Retirement funds are:

Public Employees

For Fiscal Year 1988

Highway Patrolmen's Teachers' Fund for

Total percentage compensation necessary to
fund objectives

Membership assessment (paid by state for
state employees)

Employer contribution requirement
Actual employer contribution

Excess of actual contribution over required

Retirement System Retirement Fund Retirement
6.56% 24.1% 11.6%
4.00 10.3 6.23
2.56% 13.8% 5.37%
5.12% 17.7% 6.22%
2.56% 3.9% 0.85%
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The retirement funds’ actuarial valuation reports

dated July 1, 1988, projecting the actuarial .

assumptions and costs for fiscal year 1989 were not
available to present to the committee at its last
meeting.

Conclusion

The excess of actual contributions over the
actuarially required amounts indicate the systems
have funds in excess of the amounts required for fiscal
year 1988 to meet payment requirements. Because
this represents an estimate based on fund conditions
for only fiscal year 1988, and may, because of the
fluctuation of stock and bond values, change during
fiscal year 1989 and subsequent years, and because
the excess funds may be used to enhance the
retirement program, the committee makes no
recommendation to reduce future employer
contributions or to use excess funds for other purposes.

MONITORING STATUS OF APPROPRIATIONS
Background

Since the 1975-76 interim, a Legislative Council
interim committee has monitored the status of major
state agency and institution appropriations. The
Budget Committee on Government Finance was
assigned this responsibility for the 1987-88 interim.
The committee’s review focused on expenditures of
major state agencies including the institutions of
higher education and the charitable and penal
institutions, the appropriations for the foundation aid
program, and the appropriations to the Department
of Human Services for aid to families with dependent
children and medical assistance. The committee also
heard a Legislative Council report on agency
compliance with legislative intent for the 1987-89
biennium.

Status of Appropriations of Major Agencies

To assist the committee in fulfilling its
respongibility of monitoring the status of major
appropriations, the Legislative Council staff prepared
the following reports:

1. Overview of total expenditures and revenues at
the higher education and charitable and penal
institutions.

2. Overview of utility expenditures at the higher
education and charitable and penal institutions.

3. Number of residents and personnel at the
charitable and penal institutions.

4. Foundation aid program.

5. Aid to families with dependent children and
medical assistance payments.

For the 1987-89 biennium, Governor Sinner
requested that state agencies reduce their general
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fund spending amounts by two percent effective
August 1988, Also, state agency appropriations were
reduced by the effect of the referral of the cable
television sales tax which totaled $3.2 million. The
expenditures and distributions included in the reports
are compared to the 1987 Legislative Assembly
appropriation amounts except where noted.

At the September 1988 meeting, the staff presented
reports on these areas for the period July 1, 1987,
through June 30, 1988, or the first year of the 1987-89
biennium. The reports include:

1. Total expenditures at the charitable and penal
institutions for the first year of the 1987-89
biennium were $69.2 million or $2.3 million less
than an estimated $71.5 million. Total revenues
for the same period were $40.4 million or $1.6
million more than an estimated $38.8 million.
For the period, the possible state general fund
fiscal impact was a positive $3.9 million.

2. Total expenditures at the institutions of higher
education for the first year of the biennium were
$155.9 or $1.6 million less than an estimated
$157.5 million. Total revenues for the same
period were $56.8 million or $700,000 more than
an estimated $56.1 million. For the period,
although the total impact of savings and
additional revenue was $2.3 million for all funds,
the possible state general fund fiscal impact was
a positive $3 million.

3. Total utility expenditures for all the charitable
and penal institutions for the first year of the
biennium were $2.1 million or $200,000 less
than an estimated $2.3 million. Total utility
expenditures at the institutions of higher
education for the first year of the biennium were
$8.4 million or $200,000 less than an estimated
$8.6 million.

4. Average student, resident, and inmate
populations at the charitable and penal
institutions totaled 1,523 persons or 123 persons
fewer than an estimated 1,646. The average
monthly full-time equivalent positions for the
same institutions totaled 2,120 or 147 positions
fewer than the authorized total of 2,267.

5. The 1987 Legislative Assembly appropriated
$354.6 million from the general fund for
foundation aid program payments. In response
to the Governor’s request for a two percent
general fund spending reduction and the referral
of the cable television sales tax, the revised
amount of general fund foundation aid program
payments is $347.1 million. The following
schedule details the legislative appropriation,
revised foundation aid payments, and reductions
made to date:



Per-pupil payments
Less 20-mill district levy

Total per-pupil payments

Transportation payments

Total general fund - foundation aid program
Total tuition fund distributions

Total payments

Appropriated
Amount

$355,570,464
(39,070,442)

$316,500,022

38,109,386
$354,609,408
$ 43,100,000

$397,709,408

Revised
Estimated
Payments

$348,258,945
(38,730,554)

$309,528,391

37,569,889
$347,098,280
$ 47,350,000

$394,448,280

Increase
(Reduction)

$(7,311,519)
(339,888)

$(6,971,631)
__(539,497)
$(7,511,128)
$ 4,250,000

$(3,261,128)

For the first year of the 1987-89 biennium,
foundation aid payments were $175.3 million or
$1.1 million less than an estimated $176.4
million. The appropriation balance of foundation
aid available for fiscal year 1989 is $171.8
million compared to original estimates of $178.2

 million. For the first year of the biennium,
distributions from the state tuition fund were
$25.8 million or $4.25 million more than an
estimated $21.55 million.

The estimates made during the 1987 Legislative
Assembly for per-pupil payments and tuition
fund payments for each year of the biennium,
the actual amounts for fiscal year 1988, and the
revised estimated amounts for fiscal year 1989
are:

million compared to an original estimate of
$315.1 million.

In summary, although savings were realized by
state institutions during fiscal year 1988, those
savings were due in part to a mild winter. Those
savings and other savings as a result of additional
income and-other expenditure reductions will be used
to meet the two percent budget reduction and may
also be offset by costs relating to a more seasonable
winter. It is not anticipated that the savings will
result in a significant general fund turnback.

_ Status of the General Fund o
The Budget Committee on Government Finance and
the Budget Section heard reports by the Office of
Management and Budget regarding the status of the

Original Actual Original Revised

Estimates 1987-88 Estimates Estimates

for 1987-88 Payments for 1988-89 for 1988-89
Per-pupil payments $1,400 $1,400 $1,412 $1,364
Tuition fund payments 177 215 177 177
Total $1,577 $1,615 $1,589 $1,541

Actual weighted units for 1987-88 were 126,211
compared to 126,322 weighted units estimated
during the 1987 Legislative Assembly. The
revised estimate for weighted units for 1988-89
is 126,526 compared to the original estimate of
126,572.

6. Aid to families with dependent children
payments for the first 11 months of the 1987-89
biennium totaled $19.4 million or $1.1 million
less than an estimate of $20.5 million., Actual
medical assistance expenditures for that period
totaled $130.1 million or $1.3 million less than
the appropriation of $131.4 million. The amount
of general fund expenditures for the period
totaled $47.8 million or $5.2 million less than
the appropriation of $53.0 million. Total aid to
families with dependent children expenditures
for the biennium are éstimated to be $47.2
million. Total medical assistance payments for
the biennium are now estimated to be $324.8
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state general fund. Please refer to the Budget Section
report for a summary of the Office of Management and
Budget’s reports.

Agency Compliance With Legislative Intent

The Legislative Council staff prepared a report on
state agency compliance with legislative intent based
on a Legislative Council staff analysis including
visitations with agency administrators regarding
compliance with legislative intent included in the
agencies’ 1987-89 appropriations. The report also
included significant changes to agency operations
made since the beginning of the 1987-89 biennium as
noted by the staff and information on additional
federal funds received by state agencies. The
committee was informed of the creation of a Juvenile
Services Division in the Director of Institutions’ office.
The Emergency Commission approved the transfer of
$501,000 in federal funds from the Department of



Human Services for juvenile supervision and a
“tracking system’ for youth placed in the custody of
the division.

TOUR GROUPS

The committee conducted budget tours of North
Dakota State University, Mayville State University,
and the University of North Dakota and participated
in the Budget Section’s western tour group in Minot
at Minot State University, the state fairgrounds, the
North Central Human Service Center, and the North
Central Experiment Station. At these tours the
committee heard of institutional needs for capital
improvements and any problems institutions or other
facilities may be encountering during the interim.

The tour group minutes are available in the
Legislative Council office and will be provided in
report form to the Appropriations Committees during
the 1989 legislative session.

OTHER COMMITTEE ACTION
State Payments to Political Subdivisions

The committee considered the feasibility of
receiving information on state payments to political
subdivisions. The Office of Management and Budget
reported that the state’s accounting system can
allocate general, federal, and special funds paid to
counties, cities, school districts, and fire districts but
it is limited in that expenditures for salaries and
wages and travel are not able to be allocated by this
system,

Recommendation

The committee encourages, to the extent possible

 BA

within the limits of available resources, the Office of
Management and Budget’s preparation of information
summarizing and categorizing state payments by
source of funds made to each political subdivision.

It is understood by the committee that although
budget limitations do not allow the Office of
Management and Budget to implement, at this time,
the financial reporting system necessary to provide
the information on payments to political subdivisions,
the consideration of developing this system is
encouraged when, because of other system changes,
this type of reporting becomes feasible within the
limits of moneys available for accounting system
changes.

County Improvement Financing

The Association of Counties asked the committee
to consider changes to North Dakota law to allow
counties to combine for the purpose of issuing bonds
to finance capital improvements. The association
identified 14 counties that had been allocated federal
highway funds for road improvement projects and
needed to issue bonds for matching requirements. The
association said changes in law would allow for the
economical issuance of bonds to finance thesé
improvements. The committee received permission
from the Legislative Council to review this area.

Recommendation

The committee recommends Senate Bill No. 2034
amending North Dakota law to allow two or more
counties or cities to issue bonds jointly for the purpose
of acquiring equipment or constructing roads, bridges,
and road and bridge improvements.



BUDGET COMMITTEE ON HUMAN SERVICES

The Budget Committee on Human Services was
assigned four studies. House Concurrent Resolution
No. 3080 directed a study of the role and function of
the State Hospital in the provision of services to the
mentally ill and chemically dependent. House
Concurrent Resolution No. 3084 directed a study of
the Department of Human Services’ establishment of
a prospective Medicaid case mix reimbursement
system for long-term care facilities. House Concurrent
Resolution No. 3008 directed a study of the reimburse-
ment system for community-based care provided by
the Department of Human Services for the
developmentally disabled, chronically mentally ill,
aged and infirm, and other persons. Senate
Concurrent Resolution No. 4003 directed the
monitoring of the Department of Human Services’
implementation of changes to the human service
delivery system.

Committee members were Representatives Tish
Kelly (Chairman), Ronald A. Anderson, Jim Brokaw,
Jack Dalrymple, Judy L. DeMers, Gereld F. Gerntholz,
William G. Goetz, Orlin Hanson, Brynhild Haugland,
Rod Larson, Bruce Laughlin, Dagne B. Olsen,
Verdine D. Rice, W. C. Skjerven, Beth Smette, and
Brent Winkelman and Senators Tim Mathern, Jerry
Meyer, Wayne Stenehjem, and Russell T. Thane.

The report of the committee was submitted to the
Legislative Council at the biennial meeting of the
Council in November 1988. The report was adopted
for submission to the 51st Legislative Assembly.

STATE HOSPITAL STUDY

House Concurrent Resolution No. 3080 states that
the State Hospital serves as the only public institution
in North Dakota for the care and treatment of the
mentally ill and chemically dependent; the resident
population at the State Hospital has decreased in the
past two decades as a result of deinstitutionalization
efforts; and approximately 60 percent of all
admissions and readmissions to the State Hospital are
chemically dependency patients. Also, North Dakota
has been developing community-based services for the
mentally ill and chemically dependent which have
impacted the resident population of the State Hospital
and a state plan does not currently exist providing
direction for the future role and function of the State
Hospital and its place in the state mental health
delivery system.

Background

The 1985-86 Legislative Council’s Budget
Committee on Human Services recommended Senate
Bill No. 2036, passed by the 1987 Legislative
Assembly, that directs the Department of Human
Services to establish a continuum of services for the
chronically mentally ill that may consist of an array
of services provided by private mental health
professionals, private agencies, county social service
agencies, human service centers, community-based
residential care and treatment facilities, and private
and public inpatient psychiatric hospitals. The bill
also provides that to the extent feasible access to the
continuum must be through the human service
centers.

The North Dakota Commission on Mental Health
Services reviewed the present mental health service
system and provided recommendations to the
Governor in November 1986. The commission
recommended the State Hospital be a residential
treatment facility for specialized populations of the
mentally ill, including the chemically dependent, and
serve as one component of the mental health delivery
system and that further deinstitutionalization of the
State Hospital be carried out gradually and in an
orderly manner with psychiatric patients at the
hospital categorized according to the most appropriate
placement needs. The report also stated that
additional community services be developed
corresponding to the identified placement needs of the
patients at the hospital and whenever community
services are adequately developed both patients and
funds should be transferred to the community
according to a plan developed by the Department of
Human Services.

In addition, the commission recommended that
adequate funding be provided, and the distribution
of funding and personnel between community-based
mental health services and the State Hospital be
prioritized and administratively allocated. Also,
appropriate state officials should seek changes in
federal law to permit full payment for community
mental health services under Titles XVIII and XIX
of the Social Security Act.

State Hospital Information
The following schedule compares North Dakota
State Hospital funding, staffing, and residents:

1983-85
Biennium

State Hospital funding:
Total all funds $40,492,674
Less estimated income 11,103,903
Total general fund $29,388,771
State Hospital staff 805
State Hospital residents 526

1985-87 1987-89
Biennium Biennium
$43,900,845 $45,068,477

13,393,107 13,432,617
$30,507,738 $31,635,860
809.5 776.1
451 436
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The number of individuals admitted to the State
Hospital for the year ending May 30, 1987, was 2,736,
including 1,813 to the chemical dependency unit and
673 into the acute care unit.

Community Mental Health Services
North Dakota community mental health services
are provided by the eight regional human service
centers. The following is a comparison of North
Dakota residential facilities available for the
chronically mentally ill for the 1985-87 and 1987-89
bienniums:

Projected
1985-87 1987-89
Biennium Biennium
Transitional living 58 beds 64 beds
facilities
Supportive apartments 50 beds 50 beds
Long-term care facilities 4 12 beds
Facilities for emotionally 0 20 beds
disturbed children and
adolescents

The following is a comparison of North Dakota
mental health funding for the 1985-87 and 1987-89
bienniums:

1985-87 1987-89
Biennium Biennium
Mental health office $ 642,573 $ 568,545
Human service centers’ 6,294,657 6,264,798
1987-89 CMI 0 1,999,864%
community funding
enhancement?
Children's diagnostic 0 433,562°
and treatment
program?
Total-Community $ 6,937,230 $ 9,266,769
Services
Plus: State Hospital 43,900,845 45,068,477
funding
Total state mental $50,838,075 $54,335,246
health funding
Less: Estimated income 15,429,934 16,528,373
General fund $35,408,141 $37,806,873

1 Includes funding for continuation of case
management, aftercare, partial care, and

transitional and supportive living
arrangements. '

2 Includes funds for 29 FTE to staff the additional
facilities.

3 Includes funds for six FTE and related expenses
for a children’s diagnostic and treatment
program.
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State Hospital Budget Tour

The Budget Committee on Human Services
functioned as a budget tour group and visited the
State Hospital in Jamestown to hear institutional
needs for major improvements and any problems the
institution may be encountering during the interim.

The tour group minutes are available in the
Legislative Council office and will be submitted in
report form to the Appropriations Committees during
the 1989 legislative session.

While at the State Hospital, the committee found
that the chemical dependency units have deficiencies
noted by the Joint Commission on Accreditation of
Health Care Organizations including inadequate fire
escapes, a lack of air conditioning, and other
structural remodeling needs to meet fire and safety
standards. The necessary renovations to the chemical
dependency units would cost approximately $4
million.

The committee learned that Medicare and the Joint
Commission on Accreditation of Health Care
Organizations have recognized advances made in
psychiatric treatment and are demanding the
upgrading of treatment and the incorporation of new
methods into treatment plans of individuals at
psychiatric hospitals. The standard of care required
has changed from the humane treatment of patients
to active psychiatric treatment. The committee found
that the State Hospital needs to upgrade the quality
and number of staff in spite of shortages of adult
psychiatrists, child psychiatrists, and registered
nurses in North Dakota.

The committee learned that one of the major
problems affecting the hospital’s chemical dependency
unit is the “revolving door” situation—those patients
who are admitted to the hospital on numerous
occasions during a year or a lifetime for a limited time.
Currently, patients are admitted for three days for
evaluation and detoxification and then are often
released at the patient’s request. A lack of halfway
houses for chemically dependent people contributes
significantly to this problem.

Mental Health Consultants

The committee applied for and received technical
assistance in the form of consultants from the
National Conference of State Legislatures’ Mental
Health Project.

Ms. LaVonne Daniels, Consultant, Stratford,
Connecticut, and Ms. Martha King, National
Conference of State Legislatures, toured the State
Hospital with the committee in September 1987. Ms.
Daniels and Dr. Stephen Leff, Consultant, Cambridge,
Massachusetts, met with mental health officials in
Bismarck in December 1987 and provided an analysis
of North Dakota’s mental health system and
recommendations to the committee at that time.

The committee learned North Dakota ranked 12th
in total per capita state mental health expenditures
for fiscal year 1985, 14th in State Hospital
expenditures, and 12th in community services
expenditures. Also during a two-year period there
were approximately 5,500 patients admitted to the
State Hospital compared to approximately 17,000
clients served at the human service centers.



Ms. Daniels identified the following strengths of
North Dakota’s mental health system:

1. The physical plant at the State Hospital is in
good condition, except for deficiencies in the
chemical dependency unit.

2. The staffing and programs at the State Hospital
are adequate.

3. The State Hospital superintendent views the
State Hospital as one part of a continuum of
services.

4. The state has shown a willingness to accept
responsibility for providing community mental
health services.

5. There is a surprising evenness of community
mental health program development across the
state.

6. There is a good range of services available in all
regions of the state.

7. The mental health services are collocated with
other human services and administered under
one director.

In addition, Ms. Daniels identified the following

weaknesses:

1. There is a high rate of readmissions, especially
in the chemical dependency area, to the State
Hospital.

2. There are constraints on the treatment
programs for the chemically dependent at the
State Hospital, including legal limitations that
make it difficult for the State Hospital to hold
some patients after they are detoxified. In
addition, community placements for the
chemically dependent are difficult.

3. The length of stays at the State Hospital are
longer than they should be, especially in the
psycho-social unit, where the average stay is six
months. Community programs with adequate
housing could serve this population.

4. Many clients are admitted to the State Hospital
without local screening to determine if
placement is proper.

5. It appears a need exists to increase short-term
medical stabilization emergency services in the
regions.

6. Regarding case management, the coordination
between the State Hospital and community
services needs to be improved. She suggested a
study of a sample of clients to review the services
provided them by the community and the State
Hospital.

The following is a summary of the consultant’s

recommendations:

1. Different plans need to be developed for the
various types of clients at the State Hospital
including forensic, adolescent, chemically
dependent, and chronically mentally ill.

2. Separate plans should be developed for urban
and for rural areas.

3. Plan development should include institutional
input as well as discussions with family
members and clients.

4. The plans should be client-focused rather than
program-focused to ensure that services are
developed to meet client needs.

5. A system should be developed to disburse funds
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in a fair manner.

6. A pilot program strategy should be used to
demonstrate integrated, comprehensive systems
of care at the local level, including a review of
the cost, effectiveness, and satisfaction of the
programming.

7. A complete client assessment should be done of
clients at the State Hospital and in the
community.

8. An assessment of services currently existing to
meet the needs of the clients must be completed
to avoid duplication and to target the resources
appropriately. However, as community services
are improved, it can be expected that the demand
for services will increase. Currently,
approximately 3,000 chronically mentally ill are
being served in North Dakota. Based on the
experience of other states, it can be expected that
there are an additional 3,000 to 6,000 mentally
ill persons in communities who are currently not
receiving service.

9. Plan development must address costs over at
least a four-year period.
A determination should be made of what
services are to be provided, where the services
are to be available, and what is currently in
place. The state may need to provide fiscal
incentives to get the clients to the services,
which may include prospective payments that
provide community programs a fixed amount per
client and allows them to keep any excess over
actual cost. Reimbursement or capitation should
be coupled with quality assurance mechanisms
to ensure that clients are not underserved.

The plan for the State Hospital should address

what will be done with existing staff, buildings,

and land as the population is reduced at the

State Hospital.

Legislators need to review the plan and be

actively involved in monitoring the

implementation of the plan.

The committee received comments from the
Superintendent of the State Hospital on the report of
the National Conference of State Legislatures’
consultants. The committee learned that staffing and
programs at the State Hospital are not adequate to
provide the required higher level of professional care.
The hospital’s 1987 Medicare review identified
deficiencies requiring the hospital to reduce the
number of Medicare-certified beds. In addition, the
State Hospital has significant problems recruiting an
adequate number of physicians, psychiatrists, and
nurses due in part to a national shortage and
difficulties in recruiting to the Jamestown area.

The superintendent disagreed with the consultants’
statement that a lack of coordination between staff
of the State Hospital and the community programs
has resulted in clients “falling through the cracks”
and contributes to the hospital’s high readmission
rate. The high rate of readmissions to the State
Hospital was attributed to a lack of available
community services and to many patients’ dual
diagnosis of dependency and mental illness. The
superintendent said a reorganization of the
Department of Human Services, which places the

10.

11.

12.



State Hospital and the community mental health
program under a director of field services and program
development, should assist in the coordination and
integration of community and institutional mental
health services. The committee was informed the
patients at the State Hospital are the more difficult
to treat and would also be expensive to treat in the
community. The superintendent agreed the state
must have a coordinated plan for mental health
services for a period longer than the next biennium
and community programs are able to provide some
services on a more cost-effective basis than the State
Hospital.

Mental Health Association Testimony

Representatives of the North Dakota Mental Health

Association testified on the future role and function
of the State Hospital and provided the following
recommendations:

1. The State Hospital should be a residential
treatment facility for specialized populations of
the mentally ill.

2. Deinstitutionalization should be carried out
gradually and in an orderly manner with
community services adequately developed
according to a Department of Human Services
plan.

3. The Department of Human Services should
develop alternative treatment services for the
mentally ill between the ages of 18 and 65 in
private or public facilities for which Title XIX
reimbursement is available.

4. A gatekeeper program should be developed to
limit admissions to the State Hospital to those
who would be appropriately served there.

5. Community-based substance abuse services
should be developed to provide services to the
people in the community wherever possible.

6. Consideration should be given to renaming the
Jamestown State Hospital to the Dakota
Psychiatric and Addiction Resource Center.

Department of Human Services’ Testimony
The directors of the regional human service centers
testified on the needs in the regions for services for
the mentally ill. That testimony is summarized as
follows:
1. Additional inpatient hospital and psychiatric
services are needed.
2. Regional intervention services are necessary to
reduce inappropriate admissions to the State

Hospital.

3. Additional funds are needed for emergency
services.

4. Additional residential services need to be
developed.

Representatives of the Department of Human
Services provided committee members with copies of
a report entitled “New Horizons for the Mentally I11,’
a plan developed by the Mental Health Division for
treatment of the mentally ill for the period July 1,
1987, to June 30, 1993. The report identifies the
following goals and objectives of the Department of
Human Services for the mental health system in
North Dakota:
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1. Increase the quality and responsiveness of
mental health services to acutely mentally ill
persons, with special emphasis on children and
adolescents, the elderly, minorities, and victims
and perpetrators of family violence.

2. Increase the quality and responsiveness of
services to the chronically mentally ill.

3. Promote and encourage mental health
prevention activities and promote mental
health.

4. Ensure efficiency of operation, accountability,
and quality assurance of mental health services.

5. Provide an adequate supply of appropriately
trained mental health personnel in all regions
of the state.

The committee learned the Department of Human
Services established a regional intervention services
program at the West Central Human Services Center
in Bismarck during the 1987-89 biennium to provide
services to individuals in the community and to
address inappropriate admissions to the State
Hospital. The regional intervention services program
consists of an assessment of the individual’s condition
and treatment needs, and an identification of
available community services to allow the individual
to remain in the community whenever possible. For
the program to be effective in reducing the number
of inappropriate admissions to the State Hospital,
additional community services need to be developed
including residential facilities, crisis homes, day
treatment programs, and emergency psychiatric and
detoxification services. To allow the human service
center to serve as the single portal of entry to mental
health and addiction services in an effective manner,
admissions currently made directly to the State
Hospital should be made to the Department of Human
Services to screen those individuals and serve them
in community programs where possible.

The committee learned that the Department of
Human Services plans to request funding for the
regional intervention services program during the
1989-91 biennium at four regional human service
centers in Bismarck, Fargo, Williston, and
Jamestown. The total amount requested for this
program for the 1989-91 biennium is $3,045,733 from
the general fund detailed as follows:

Date Center Budget Request
July 1, 1989 Bismarck $1,159,631
July 1, 1989 Fargo 1,008,992
January 1, 1990 Williston 476,688
January 1, 1991 Jamestown 400,422
Total $3,045,733

In addition, representatives of the Department of
Human Services presented information on the
proposed expansion of community-based addiction
treatment services. The staff of the department
recommends that additional community services be
developed in each of the regions including



development of social detoxification centers, intensive
day treatment programs, adequate residential care,
and long-term care facilities. The estimated cost of the
proposal for the 1989-91 biennium is $1.5 to $2 million
from the general fund.

Emergency Mental Health Commitments

The committee surveyed the regional human service
centers to determine their handling of emergency
mental health detentions. North Dakota’s law
provides for the emergency detentions up to 72 hours
prior to a preliminary court hearing of persons who
are, based on reasonable cause, believed to be suffering
from mental illness, alcoholism, or drug addiction.
The law provides that detention is to be in a treatment
facility and not in a jail unless no other secure facility
is available. The survey indicated that the regional
needs include secured detention treatment facilities,
treatment centers for adolescents, and inpatient
psychiatric and detoxification facilities.

As a result of testimony provided by the regional
human service center directors, the committee asked
the Attorney General’s office to survey six jail
facilities in North Dakota to determine the frequency
with which jail facilities are holding people prior to
their mental health commitment hearings. At the last
meeting of the committee, representatives of the
Attorney General’s office reported the results of their
survey. Facilities in Bottineau, Burleigh, McKenzie,
Mercer, Mountrail, and Richland Counties were
surveyed for the year ending June 30, 1988, and
reported on the number of individuals held prior to
their mental health commitment hearings, the length
of detention, and the availability of alternative
detention facilities. The report indicated that five of
the six facilities held a total of 46 persons during the
year, of which 20 were held for less than two hours,
12 were held from two to five hours, and 14 were held
between six and 23 hours. The representatives of the
Attorney General’s office concluded that the survey
indicates that many persons are being held in local
jails prior to their mental health commitment
hearings, that the length of detention for most of these
persons is under five hours, and persons are held in
jails in cities where treatment facilities are also
located but the facilities may not be able or willing
to accept patients in some situations.

Committee members expressed concerns regarding
the holding of persons in jail facilities prior to their
mental health commitment hearings. Representatives
of the Attorney General’s office indicated that they,
in the process of training jail facility operators, do
provide information on the handling of mentally ill
individuals as provided for by state law. The
superintendent of the State Hospital also objected to
the holding of individuals in jail facilities who are
waiting for a mental health commitment hearing as
those individuals may be dangerous to themselves.

Protection and Advocacy Services
The committee received a report from the director
of the Protection and Advocacy Project regarding the
services available for the chronically mentally ill. The
1987 Legislative Assembly appropriated
approximately $250,000 for the 1987-89 biennium in
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federal funds to protect the rights of the chronically
mentally ill and to investigate abuse and neglect of
these individuals. The director reported an advisory
committee has been established and has identified the
investigation of abuse and neglect of the mentally ill
as the top priority of the program. Individuals eligible
for the services provided by the program include those
with a significant mental illness who are residents
of a treatment facility or who have been recently
discharged from a facility.

Indian Health Services

The committee found that approximately 20 percent
of admissions to the adolescent psychiatric unit, 30
percent of admissions to the chemical dependency
units, and 12 percent of the State Hospital’s
population are Indians. Indian Health Services does
not currently pay for the cost of treatment of these
individuals in North Dakota, although it does pay for
treatment under certain circumstances in some states.
The chairman of the Legislative Council, at the
committee’s request, sent correspondence to the
director of Indian Health Services in December 1987,
with copies to North Dakota’s Congressional
Delegation, urging the agency to make payments to
the State Hospital for the cost of care and treatment
provided Indian patients. At the committee’s March
1988 meeting the committee was informed that Dr.
Everett Rhodes, Assistant Director, Indian Health
Services, in correspondence to Representative Dorgan,
indicated that the director of the Aberdeen Area
Indian Health Services has been asked to clarify with
state officials the circumstances under which Indian
Health Services will pay for the care of Indian
patients at the hospital. Dr. Rhodes’ letter indicates
that the Indian Health Services will work with the
State Hospital to implement a contract to provide
inpatient mental health services for a specifically
identified Indian population. As of the committee’s
last meeting an agreement had not been reached on
the payment of the cost of care and treatment of
Indian patients at the State Hospital.

Recommendations and Considerations
The committee recommends two resolutions; House
Concurrent Resolution No. 3001 urges the
Department of Human Services as it implements its
plan for expansion of community mental health
services, including regional intervention services,
children and adolescents’ services, and residential
services, during the 1989-91 biennium, to present
information, along with the State Hospital, to the
Legislative Council on the implementation of
additional community services and the effect those
community services will have on the future services
to be provided by the State Hospital. A committee of
the Legislative Council is to continue reviewing the
implementation of the plan and to develop
recommendations regarding the future role of the
State Hospital to be considered by the 1991
Legislative Assembly during the 1991-93 and future
bienniums.
In addition, the committee recommends House
Concurrent Resolution No. 3002 urging the
Department of Human Services, in its development



of a continuum of services for the chronically
mentally ill and chemically dependent, to conduct
pilot projects during the 1989-91 interim, as
recommended by the consultants, for new programs
developed to be reviewed by the 1991 Legislative
Assembly in its consideration of expanding the
programs for the 1991-93 biennium. The resolution
also urges the department to develop and use regional
intervention services to control access to the mental
health system.

The committee considered but does not recommend
a bill draft that would have limited admissions to the
State Hospital to those individuals who had
previously failed in community chemical dependency
programs.

To assist in reducing the number of inappropriate
admissions to the State Hospital, the committee
recommends House Bill No. 1038 that changes North
Dakota law to provide for commitments of mentally
ill and chemically dependent individuals to the
Department of Human Services rather than the State
Hospital. The bill provides that both voluntary and
involuntary admissions for mentally ill and
chemically dependent persons would be to the
Department of Human Services which would allow for
the provision of the necessary treatment in the least
restrictive environment. The development of regional
intervention services and this bill will assist in
reducing inappropriate admissions to the State
Hospital. In regions without the necessary community
services the State Hospital will continue to provide
the services required. Also, the bill identifies the State
Hospital as one component of the mental health
delivery system serving as a resource to community-
based treatment programs as an institution for
mental diseases serving specialized populations of the
mentally ill.

The committee also considered but does not
recommend a bill draft that would have changed the
name of the State Hospital to the Dakota Mental
Iliness and Addiction Resource Center and resolutions
urging the Department of Human Services to assist
in development of a facility to provide temporary
housing for transient persons and to limit remodeling
of the chemical dependency buildings at the State
Hospital.

CASE MIX NURSING CARE
REIMBURSEMENT

House Concurrent Resolution No. 3084 directed a
study of the Department of Human Services’
establishment of a prospective case mix Medicaid
reimbursement system for long-term care facilities
which includes the setting of rates based on the
condition and needs of the residents and as a condition
of participation prohibits long-term care facilities
from charging private pay residents rates that exceed
those approved by the Department of Human Services
for medical assistance recipients. The 1987
Legislative Assembly passed House Bill No. 1448,
which requires the department to establish this
system for rate years beginning on or after January
1, 1990. The resolution states the Department of
Human Services will be conducting research and
developing the system during the 1987-88 interim as
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required by House Bill No. 1448, which will have a
fiscal impact on the state of North Dakota for the
1989-91 and subsequent bienniums.

The resolution also states that statutory changes
may be necessary, as a result of the department’s
research and system development and the committee’s
study, relating to House Bill No. 1448.

Department of Human Services’
Case Mix Steering Committee

To provide for the establishment of a case mix
nursing care reimbursement system pursuant to
House Bill No. 1448, the Department of Human
Services established a 15-member case mix steering
committee consisting of state and human services
personnel, persons knowledgeable in reimbursement
systems, long-term care industry representatives, and
consumer representatives. In addition, three task
forces were formed consisting of administrators,
nurses, social workers, dietitians, state personnel,
auditors, and accountants with the following
responsibilities:

1. Establish the case mix to be used in classifying
residents into defined payment classifications
and to establish a mechanism to assess quality
of care and equitable payments.

2. Establish a methodology for identifying and
integrating costs into a case mix index that will
allow payment for resources utilized.

3. Establish peer groupings, incentives, cost
controls, and limits for the case mix system.

The department hired Lewin and Associates,

Washington, D.C., to assist in the development of the
case mix reimbursement system. Representatives of
the Department of Human Services, the case mix
steering committee, and Lewin and Associates
presented progress reports to the committee during
the interim including the case mix system proposal
at the committee’s last meeting.

Case Mix System Proposal
The case mix reimbursement system as proposed
has been established based on a time study of North
Dakota long-term care facilities’ residents,
development of a unique North Dakota resident
assessment form, an assessment of all North Dakota
long-term care residents for the purpose of estimating
costs and impact on reimbursement options, and the
development of a classification and weighting system
based on time study and assessment data.
The following is a summary of the case mix
reimbursement system proposal:
1. Classification and weighting system.
a. Provides 16 resident classifications based
on resident service needs.
b. Assigns and changes classifications based
on a resident assessment completed by
the facility when the resident enters a
facility, 30 days after admission, and six
months after an annual Department of
Human Services’ assessment of the
facility’s residents.
¢ Assigns relative weights to each
classification, based upon the time study
of North Dakota facilities, to provide a



measure of the relative cost of care an
individual requires.

d. Sets rates annually, by the Department
of Human Services, on January 1
(beginning on January 1, 1990) which
will be unique to each facility for each of
the 16 classifications.

2. Rate determination.

a. Limits rates for private patients (except
private rooms) to the Medicaid rate for a
similar classification of residents at the
same facility.

b. Changes rates for individuals each
January 1 and when the resident is
reassessed, if the resident’s classification
changes.

c. Influences facility revenues throughout
the year by the classification of newly
admitted patients and by reclassifications
of existing patients based on their service
needs.

d. Does not distinguish between the type of
facility, facility size or location, or
whether a facility is hospital-based or
freestanding in determining the rates.

e. Continues reimbursement for property
costs as done currently and provides that
all 16 classifications at each facility will
include the same property rate.

f. Limits the indirect care reimbursement
component of the facility’s rates
(administration, housekeeping, medical
records, and plant operations) to the 75th
percentile for all facilities’ expenditures.
Facilities above the 75th percentile will
be limited to that indirect cost
reimbursement level while facilities
below the level will be reimbursed for
their actual costs plus an efficiency
incentive of 75 percent of the difference
up to $2.60 per resident per day.

g. Provides that the direct care
reimbursement component will include
two parts—case mix costs (nursing and
therapy) and other direct care costs
(laundry, activities, social work, and
food). For each of these cost categories
limits will be set at the 90th percentile
of facilities’ costs. Facilities above the
90th percentile will be reimbursed at
that level while those below the limit
will receive their actual costs. For the
case mix costs an additional three
percent will be added to assist facilities
with legitimate but “unallowable’” costs.
All 16 rates at a facility will include the
same component for other direct care
costs but will have a unique case mix
component.

The committee learned under the proposed system
seven of 21 hospital-based facilities will have profits
and average margins of 2.9 percent compared to the
current system that provides eight of 21 facilities with
profits and average margins of 6.6 percent. Also, under
the proposed system 70 of 73 freestanding facilities
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will have profits with average margins of 5.8 percent
compared to the current system of 47 of 73 facilities
with profits and average margins of 10.5 percent.

The committee found that the estimated cost to the
Medicaid program of the equalization of Medicaid and
private nursing care rates is approximately $6.5
million per year, of which approximately 35 percent
will be from the general fund. Private patients’ costs
will decrease by approximately $7.1 million per year.
The proposed cost of equalization includes $1.4 million
for the estimated cost of the first year of a four-year
phasein of the effects of the rate limitations on facility
reimbursement. The funds would be paid to assist the
17 facilities which are projected to have costs in excess
of patient payments as a result of the reimbursement
limitations. The phasein provides that 75 percent of
a facility’s costs in excess of the limits would be
recovered the first year, 50 percent the second year,
and 25 percent the third year.

The committee was informed the Department of
Human Services’ 1989-91 biennial budget request for
the long-term care Medicaid program totals $133.3
million from all funds, of which approximately 35
percent is from the state general fund, which is an
increase of $26.4 million from the 1987-89
appropriation. The $26.4 million increase includes
approximately $9.1 million for rate equalization, $5.7
million for increased costs relating to facilities being
upgraded from intermediate to skilled nursing care
facilities as a result of changes in federal law, and
$10.7 million for inflation and increased Medicaid
utilization.

Conclusion

The committee does not recommend any changes to
House Bill No. 1448 passed by the 1987 Legislative
Assembly requiring nursing care rate equalization
and the establishment of a case mix reimbursement
system effective January 1, 1990.

The following is a summary of the concerns
expressed to the committee regarding the
implementation of the case mix reimbursement
system and rate equalization:

1. House Bill No. 1448 should not be changed until
the case mix system has been developed and
become operational, its effectiveness reviewed,
and problem areas, if any, have been properly
identified.

2. Adequate time was not provided for the
development of the nursing home resident
assessment form, and the form as developed may
have overlooked critical items regarding the
prevention of illnesses to long-term care patients. -

3. The property cost component of long-term care
reimbursement was not addressed in the case
mix system development, and it is a critical part
of adequate reimbursement for the long-term
care facilities.

4. An adequate appeals process should be
developed to respond to appeals resulting from
client assessments.

5. Due to budget constraints, the state of North
Dakota may not be able to fund the costs of the
rate equalization during the 1989-91 biennium.

6. Changes in federal law requiring that



intermediate care facilities be upgraded to meet
the staffing and physical plant requirements of
skilled nursing care facilities will require
additional state funding and will be impacted
by a nurse shortage.

7. Nursing home administrators may have not
been adequately informed about the impact of
the proposed case mix system on their facilities’
operation, including the assessment
requirements.

8. The proposed system was based on client
assessments during January 1988, and costs will
need to be adjusted to reflect actual client
conditions after the case mix system has been
established.

9. The requirements on staff time and facility
resources relating to the completion of the
assessment forms, as well as other requirements
including preadmission screening required by
the 1987 Legislative Assembly, have not been
adequately addressed in the reimbursement
system.

At the committee’s last meeting the Department of
Human Services informed the committee it plans to
introduce a bill that will provide a mechanism for
appealing nursing home resident payment
classifications. In addition, the Department of Human
Services suggested that the Legislative Council study
the property cost component of the case mix
reimbursement system during the 1989-90 interim.
The property cost component of the case mix
reimbursement system is being reimbursed for as
provided for under the existing system. Due to the
complexities involved in reviewing the property cost

developmentally disabled, chronically mentally ill,
aged and infirm, and other persons including the
process of reimbursement for providers of such
services.

The resolution cites as reasons for the study the
confusion existing regarding reimbursement for
providers of services to developmentally disabled
persons and the variation in administration of
community-based care as purchased by the state. The
resolution states adverse relationships are developing
between providers and the department as a result of
changes in reimbursement rules, auditing procedures,
and perceived inconsistencies in the administration
of programs.

Background

The committee reviewed the Department of Human
Services’ reimbursement systems including the
family foster care, foster care group homes and
residential care facilities, developmental disabilities,
vocational development, vocational evaluation,
supported employment program—vocational
rehabilitation, and medical assistance for skilled and
intermediate nursing care programs. The committee
received information on the average number of clients
served per month, the current reimbursement process,
the rate establishment mechanism, rate audit
mechanisms, the rationale for the reimbursement
method, the authority for rate methodology, state and
federal laws affecting the rate methodology, the types
of providers, and the 1987-89 budget for the programs.

The following is a schedule of the 1987-89
appropriation for each program reviewed by the
committee:

1987-89 Appropriation

Program Total General Fund Other Funds
1. Family foster care $ 3,306,897 $ 1,686,283 $ 11,620,614
2. Foster care group homes 5,690,794 3,316,471 2,374,323
3. Developmental disabilities 55,297,990 26,798,332 28,499,658
4. Vocational development 1,500,000 1,500,000
5. Vocational evaluation 378,000 378,000
6. Supported employment 1,957,660 912,000 1,045,660
7. Medical assistance-nursing care 106,935,274 32,850,341 74,084,933
Total $175,066,615 $65,563,427 $109,503,188
component the department did not address that in the Testimony

development of the case mix reimbursement system.
The committee does not make a recommendation
regarding the department’s bill draft or proposed
resolution.

REIMBURSEMENT SYSTEM FOR
COMMUNITY-BASED CARE STUDY
House Concurrent Resolution No. 3008 directed a
study of the system of community-based care provided
by the Department of Human Services for the
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The Department of Human Services reported that
reimbursement systems are developed based on the
following factors:

1. Applicable federal laws and regulations.

2. The volume involved and the numbers of clients

to be served.

3. The number of providers available and the

uniqueness of the service to be delivered.

4. Whether the service to be purchased represents

a new or an established service.



5. Whether the entity is a public or private entity.

6. The degree of accountability expected by the
Legislative Assembly, the Governor, and the
department.

7. Whether the service is individualized or of a
homogeneous nature.

8. The ease and cost of administering the program,
including the cost incurred in connection with
assured accountability.

9. The maturity and sophistication of providers and
prior experience in service provision.

A representative of the Association for Retarded
Citizens testified on the Department of Human
Services’ developmental disabilities reimbursement
system. The association is concerned that there is no
uniformity within the reimbursement system and
that the current system may encourage clients to be
retained in a more restrictive environment resulting
in more expenses for the state. The association objects
to the Department of Human Services’ requirement
for a 95 percent occupancy in intermediate care
facilities for the developmentally disabled, inadequate
reimbursement for providers resulting in low salaries
and high turnover at the facilities, and delays in
reimbursement by the department.

A representative of the Association for Retarded
Citizens suggested the following changes:

1. The Department of Human Services conduct
more frequent audits and base the
reimbursement system on client needs.

2. The department involve more outside
representatives in the reimbursement process
including the Association for Retarded Citizens
and community providers.

3. The department minimize inconsistencies in
reimbursement among the providers.

4. A consultant be hired to review the budgeting,
auditing, and management of the
reimbursement system for developmentally
disabled providers.

Representatives of the North Dakota Association of
Community Facilities, an organization of development
disability providers, testified on the department’s
reimbursement systems. The representatives asked
for an independent review of the reimbursement
process to assist in settling differences between the
providers and the Department of Human Services.

Recommendation

The committee recommends House Concurrent
Resolution No. 3003 directing the Legislative Council
to study the budgeting, auditing, and management of
the reimbursement system for the Department of
Human Services’ developmental disabilities program
during the 1989-90 interim. In addition, the
resolution states that the Appropriations Committees
of the 1989 Legislative Assembly should consider the
budget concerns of the developmental disabilities
providers, including differentials in rates between
private and state-operated facilities, facility staff
salary differences, and the department’s
reimbursement penalty for facilities with less than
95 percent occupancy, in the development of the
Department of Human Services’ 1989-91
appropriation.
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The committee, as a result of the complexity of the
reimbursement issue and the amount of time devoted
by the committee to its other responsibilities, was not
able to conduct a detailed review of the budgeting,
auditing, and management of the reimbursement
system for the developmental disabilities program
during the interim. The committee has identified
several concerns the providers have, which are
addressed in the recommended resolution.

HUMAN SERVICE DELIVERY SYSTEM

Senate Concurrent Resolution No. 4003 urges the
Department of Human Services to implement changes
to the human service delivery system in North Dakota
and requires the department to report the progress
made in implementing those changes to an interim
committee of the Legislative Council. The Budget
Committee on Human Services was assigned that
responsibility.

1985-86 Study

The Legislative Council’s 1985-86 Budget
Committee on Human Services studied the services
provided by the Department of Human Services; the
relationship between the Department of Human
Services, the county social service boards, and mental
health services; and the services provided by the
regional human service centers and the
responsiveness of the centers to the court system and
other referral agencies.

The 1985-86 Budget Committee on Human Services
hired a consultant to survey employees of the
Department of Human Services, regional human
service centers, and county social service boards; to
survey clients and referral sources; and to analyze the
survey results and make recommendations regarding
the human service delivery system. The consultants’
report stated the opinion of the people surveyed lacked
a general consensus regarding the effectiveness of the
human service delivery system but did identify a
tremendous amount of unmet human service needs.

The report detailed the strengths and weaknesses
of the current human service delivery system in North
Dakota as follows:

Weaknesses

Lack of coordination
Administrative structure
Ineffective leadership
Political climate/control
Lack of goals and priorities
Closed decisionmaking
Limited planning

Poor needs assessment
Lack of training

Lack of evaluation of programs
Underutilized programs
High caseloads

Lack of outreach services
Lack of public awareness

Strengths
Organizational structure
Physical facilities
Working conditions
Comprehensive services
Lack of duplication
Dedicated staff
Competent staff
Quality services
Supportive community service
philosophy

That committee conducted tours and received
testimony in each city containing a regional human
service center and recommended 1987 Senate
Concurrent Resolution No. 4003 which urged the
Department of Human Services to make changes in
the delivery of human services in North Dakota.



Status Report

The Department of Human Services made progress
reports to the committee regarding the status of
implementing the proposed recommendations
contained in Senate Concurrent Resolution No. 4003.
Also, representatives of the department reported on
a departmental reorganization intended to:

1. Enhance integrated service delivery.

2. Rationalize departmental structure so it is more

clearly understandable.

3. Reduce the executive director’s span of

supervisory responsibility.

4. Strengthen communications with counties and

providers.

At the committee’s March 1988 meeting the
executive director of the Department of Human
Services provided the committee with information on
the reorganization of the administration of the
Department of Human Services. Under the
reorganization plan the directors of five offices would
report directly to the executive director. Those offices
are the Office of Vocational Rehabilitation, Office of
Field Services and Program Development, Office of
Economic Assistance, Office of Managerial Support,
and Office of Quality Assurance. The Department of
Human Services plans to complete the
implementation of the proposed reorganization when
the Grafton State School is transferred to the
department on July 1, 1989,

The executive director of the Department of Human
Services reported the department has implemented
or is in the process of implementing the
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recommendations contained in Senate Concurrent
Resolution No. 4003, except for the recommendations
requiring a greater emphasis on evaluated research
and development of an information system to assist
staff in planning, needs assessment, and program
evaluation and the development of career development
plans for all staff and related staff development
opportunities. The executive director reported that
available resources of the department are not
sufficient to implement fully these recommendations
at this time, and will require additional funding
during the 1989-91 biennium to be implemented.

OTHER COMMITTEE CONSIDERATION

Representatives of county social services and
regional child support enforcement units testified
before the committee objecting to the Department of
Human Services’ proposal to change the allocation of
federal child support enforcement incentives. During
the 1985-87 biennium, 100 percent of the federal
incentives totaling $595,162 were provided to county
social services. For the 1987-89 biennium the
Department of Human Services planned to allocate
50 percent of the federal incentives to county social
services and 50 percent to fund the cost of
administering the program in the Department of
Human Services. Based on the objections of the county
social services the department delayed
implementation of the change in the allocation of the
child support enforcement incentives funds to the
1989-91 biennium.



BUDGET COMMITTEE ON
INSTITUTIONAL SERVICES

The Budget Committee on Institutional Services
was assigned three studies. House Concurrent
Resolution Nos. 3073 and 3074 directed an
examination of the educational and rehabilitative
services available to the state’s hearing and visually
impaired. Senate Concurrent Resolution No. 4021
directed a study of the North Dakota emergency
medical services system. The chairman of the
Legislative Council designated the committee as the
entity to receive a report on studies conducted
regarding residential child treatment facilities as
directed by House Concurrent Resolution No. 3057.
The chairman of the Legislative Council also
designated the committee to conduct the interim
budget tours of the North Dakota School for the Deaf,
North Dakota School for the Blind, University of
North Dakota-Lake Region, Camp Grafton, Lake
Region Human Service Center, and Grafton State
School. The tour group minutes are available in the
Legislative Council office and will be submitted to the
Appropriations Committees during the 1989
legislative session.

Committee members were Representatives Olaf
Opedahl (Chairman), Jayson Graba, Brynhild
Haugland, Harley Kingsbury, Gary Knell, Rod
Larson, Charles F. Mertens, Carolyn C. Nelson,
Dagne B. Olsen, Bob O’Shea, and Cathy Rydell and
Senators Jerome Kelsh, Evan E. Lips, Bryce Streibel,
Malcolm S. Tweten, and Jim Yockim.

The report of the committee was submitted to the
Legislative Council at the biennial meeting of the
Council in November 1988. The report was adopted
for submission to the 51st Legislative Assembly.

SERVICES AVAILABLE TO THE STATE’S
DEAF AND BLIND
Background

House Concurrent Resolution Nos. 3073 and 3074
directed a study of the services available to the deaf
and hearing impaired and the blind and visually
impaired respectively, including an examination of
the role of the North Dakota School for the Deaf and
the North Dakota School for the Blind in the provision
of educational and rehabilitative services to
determine if there are alternative methods of
educating and rehabilitating the deaf and blind in
communities throughout the state.

Article IX, Section 12, of the Constitution of North
Dakota and North Dakota Century Code Section
25-07-01 provide for a State School for the Deaf in
Devils Lake. The North Dakota School for the Deaf
began educating deaf children on September 10, 1890.
According to North Dakota Century Code Section
25-07-04, the school is an educational institution for
the education of children whose hearing is impaired
to a degree that they are unable to progress
satisfactorily in public schools. The superintendent
has established a requirement that a child must be
between the ages of zero and 21 to attend the School
for the Deaf. The child must be a resident of the state
of North Dakota to be eligible for enrollment in the
School for the Deaf at the expense of the state. The
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School for the Deaf must provide for the
transportation of the student once admitted to the
school. The School for the Deaf is accredited by the
Department of Public Instruction. The enrollment at
the School for the Deaf, the FTE positions and the
funds appropriated to the school for the past four
bienniums, and the FTE positions and the funds
requested in the school’s 1989-91 budget request are:

Average
Number of Staff  General Fund Total
Biennium _Students Positions Appropriation Appropriation

1981-83 80 59.6  $2,984,995 $3,510,727
1983-85 80 59.6 2,917,676 3,425,664
1985-87 68 55.6 3,679,185 4,131,595
1987-89 56 52.3 3,468,913 3,882,253
1989-91 60 52.3 3,722,363 4,173,598

The School for the Deaf had 44 students as of
September 1988 and was assisting 18 students
through its parent/infant program.

The School for the Blind (Article IX, Section 13, of
the Constitution of North Dakota) was established in
1908. North Dakota Century Code Section 25-06-01
provides that the School for the Blind shall be
maintained at Grand Forks. North Dakota Century
Code Section 25-06-02 provides that the school “ . .
shall receive and educate blind and partially blind
children who are residents of this state and who,
because of this handicap, are not able to receive their
education in the public schools of this state”
According to its statement of philosophy, the North
Dakota School for the Blind is also a residential school
for multihandicapped visually impaired school age
children. North Dakota Century Code Section
25-06-04 states that the School for the Blind must
provide for the transportation of its students. The
School for the Blind is accredited by the Department
of Public Instruction. The enrollment at the School
for the Blind, the FTE positions and the funds
appropriated to the school for the past four bienniums,
and the FTE positions and the funds requested in the
school’s 1989-91 budget request are

Average
Number of Staff  General Fund Total
Biennium Students Positions Appropriation Appropriation

1981-83 45 35.93 $1,884,852 $2,228,493
1983-85 40 35.93 1,539,683 1,920,756
1985-87 47 43.93 2,255,492 2,670,381
1987-89 32 41.93 2,169,457 2,527,885
1989-91 34 43.18 2,718,603 3,138,913

There were 32 students, including four deaf-blind
adults, at the School for the Blind as of September
1988. The School for the Blind also serves 58 students
through its parent/infant program.

The Department of Public Instruction indicated that
approximately 103 hearing impaired and 43 visually
impaired students are served in the public schools.



State special education payments for the hearing and
visually impaired students in the local school districts
for the 1986-87 school year, not including foundation
aid payments, were $158,844 and total special
education expenditures for the hearing and visually
impaired including federal payments ($212,702) and
local and foundation aid payments ($427,444) were
$798,990. If a hearing or visually impaired student
is sent to the School for the Deaf or the School for the
Blind, it costs the local school district nothing (state
funded through the general fund); however, if the local
school educates the hearing or visually impaired
student, the costs above what it receives in foundation
aid and special education payments must be absorbed
by the local school district.

Department of Public Instruction Report

The committee asked the Department of Public
Instruction what role the School for the Deaf and the
School for the Blind have in its plan for providing
special education services to the state’s hearing and
visually impaired students.

The department’s plan stresses educating children
in the least restrictive environment (as required by
the federal Education for Handicapped Act of 1975)
and provides for both academic and social
mainstreaming by coordinating an individual
education program for each student, training special
education teachers to help classroom teachers, and
offering only short-term or special topic training at
the residential schools for all but the most severely
impaired. The department’s plan requires:

1. An increase in special education funding to
provide the necessary staff and equipment in
each school district.

2. Assignment of school districts into regions or
service areas if, because of economic necessity,
education service is regionalized or made mobile.

3. Reduction in enrollment at both the School for
the Deaf and the School for the Blind as those
students with other than multiple or severe
impairments are educated at the local level. Also
some students with hearing and visual
impairments currently placed out of state may
be placed at the schools.

4. Development of the School for the Deaf and the
School for the Blind as the state’s resource and
reference centers for the hearing and visually
impaired. :

5. Establishment of short-term and special topic
training at the School for the Deaf and the
School for the Blind for students educated in the
local school districts who need intensive training
in a specific area.

Findings

The committee toured the School for the Deaf
(September 1987) and the School for the Blind (April
1988) and received testimony from the administration,
faculty, staff, parents, and students of the institutions.
The committee found that the North Dakota School
for the Deaf and the North Dakota School for the
Blind are, in most instances, providing services to the
state’s multiple or most severely impaired students.
The schools also provide educational and
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rehabilitative services to those students who do not
have access to similiar services at the local level. The
committee also found that the schools are both
already functioning in the capacity as the state’s
resource and reference centers by providing
parent/infant programs, early screening programs,
support programs, and other outreach activities. The
schools have also established special topic training
courses (summer camp programs) and serve some
students on a short-term basis (usually one year) until
they are prepared to attend their local school.

The administration, faculty, and staff at the
institutions made the following points:

Hearing and visually impaired students who are
educated in the local schools often become
isolated from other children because they are
different.

Hearing and visually impaired students who are
educated in the local schools are not always able
to develop socialization, health, independent
living, and language skills, or participate in
athletic events.

Hearing and visually impaired students who are
educated in the local school districts sometimes
do not keep up with their peers because the local
district cannot afford to hire special education
teachers specifically trained in these areas.

Students who receive their education in the local
school districts often do not have access to the
services of speech, physical, and occupational
therapists within the school system.

The School for the Deaf is participating in a
mainstream and reverse mainstream program
with the Devils Lake middle school children. The
School for the Blind mainstreams some of its
students in the Grand Forks school system. The
School for the Blind also participates in an
integrated preschool program with the
University of North Dakota.

Because the School for the Blind has begun to
accept visually impaired children with multiple
impairments who do not qualify for admittance
at the Grafton State School, the school must
become accredited by the Accreditation Council
of the Developmentally Disabled (ACDD) to meet
the requirements of the ARC lawsuit. The School
for the Blind indicated that it will cost
approximately $45,000 this year and $130,000
next biennium to meet ACDD standards.

The parents of students and the students attending
the School for the Deaf and the School for the Blind
expressed the following concerns:

— Services equal to those offered at the School for
the Deaf and the School for the Blind are not
always offered in the local community. This is
especially true for the multihandicapped
children at the School for the Blind who need
a variety of consolidated services.

Mainstreaming is not good for all children, as
evidenced by the fact that some of the children
at the School for the Deaf and the School for the
Blind were originally placed in the special
education programs at the local school district
and did not profit from the experience; therefore,



there should be an alternative when mainstreaming
does not work.

Representatives of the special education and
integrated preschool programs at the University of
North Dakota indicated that the university uses the
School for the Blind as a training facility for 70 to 75
percent of their students. Area high school health
occupations students also come to the School for the
Blind for their practical experience in the health
occupation field. It was also noted that the School for
the Blind and the Northeast Human Service Center
have many clients in common, making the School for
the Blind a vital resource for the developmentally
disabled clients who are visually impaired.

The committee also toured the hearing and visually
impaired unit of the Bismarck Public School District
and heard testimony from the administration, faculty,
and students in those programs. The hearing impaired
program assists approximately 25 students, most of
whom are able to hear within the speech level with
auditory trainers. There are currently two blind
students, 21 visually impaired students from within
the district, and eight visually impaired students from
outside the district served by the school district’s
vision program. The committee learned that a
majority of the public school systems teach under the
auditory-oral (no sign language) method which
emphasizes speech and speech reading, and that the
School for the Deaf uses a total communication
approach that utilizes all types of communication
including sign language, speech, speech reading,
writing, mime, and gestures.

A representative of the Souris Valley Special
Education Unit, Minot, which serves 35 school
districts in six counties, informed the committee that
there are 26 fulltime and 15 part-time hearing
impaired students and seven full-time visually
impaired students enrolled at the unit. The major
difference between educating children at the unit or
at one of the residential schools is that the children
are boarded in homes and are educated with regular
children. The transportation costs of these children
are not paid by the state. To facilitate more
cooperation between the school districts, it was
recommended that state laws on special education be
changed to require that school districts and counties
coordinate their special education services.

Recommendations
Based on its study, the committee recommends the
following policies regarding the future role for the
School for the Deaf and the School for the Blind in
providing educational and rehabilitative services to
the state’s hearing and visually impaired:

1. Educate students with multiple or severe
impairments at the School for the Deaf and the
School for the Blind if the services are not
available locally.

2. Continue to educate students with other than
multiple or severe impairments at the School for
the Deaf and the School for the Blind if the
services are not available locally.

3. Enhance state resource and reference centers for
the hearing and visually impaired at the School
for the Deaf and the School for the Blind to assist
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local school districts and the state’s hearing and
visually impaired adults.

4. Develop short-term and special topic courses at
the School for the Deaf and the School for the
Blind for the students educated in the local
school districts who need intensive training in
a specific area.

5. Expand services to provide for the educational
needs of some hearing and visually impaired
students currently educated out of state.

6. Encourage local school districts to establish
services for the hearing and visually impaired.

With the exception of the following, the School for

the Deaf and the School for the Blind indicated that
they are already providing the services outlined above
and could continue to do so with only inflationary
increases in their current programs:

The School for the Deaf indicated that it would
cost approximately $219,800 a year in salaries
and wages alone to serve nine students with
multiple handicaps whose primary
handicapping condition is deafness and an
additional $271,800 a year in salaries and wages
alone to serve nine students with multiple
handicaps whose primary handicapping
condition is not deafness if all services are to be
provided at the School for the Deaf.

EMERGENCY MEDICAL
SERVICES STUDY
Background

Senate Concurrent Resolution No. 4021 directed a
study of the problems faced by and the funding of the
North Dakota emergency medical services system, in
particular volunteer ambulance services and the
Division of Emergency Health Services of the State
Department of Health and Consolidated Laboratories.
Emergency medical services include ground
ambulance services, rescue squads, quick response
units, air ambulance services, and the Division of
Emergency Health Services of the Department of
Health and Consolidated Laboratories. Of the 133
ground ambulance services in North Dakota, 118 are
staffed by full-time volunteers. Recruiting and
retaining qualified volunteer personnel has become
difficult because of the lack of funding, liability issues,
and sparsely populated rural areas. The Division of
Emergency Health Services used to provide training,
testing, and materials to the ambulance services free
of charge when federal funds were not so restricted.
These costs, in addition to equipment replacement
costs, are now borne by the service or the volunteers.

Findings

The committee received testimony from
representatives of the Division of Emergency Health
Services; the Emergency Medical Services Task Force;
the medical profession; and Bismarck-Mandan, Grand
Forks, and Grafton area ambulance services and
individuals whose lives have been saved because of
emergency medical services, who all indicated that
the morale of the ambulance service volunteers is low
because the individuals who volunteer to provide
emergency medical services in a particular area are
also often required to pay for their training and
related travel expenses and to raise funds to purchase



or replace equipment. The Emergency Medical
Services Task Force was established in April 1986
through a resolution passed by the Association of
Emergency Medical Technicians and Emergency Care
Technicians to work with the Legislative Assembly
to establish a more secure funding source for
emergency medical services because of the decline in
federal (highway safety) funds.

Representatives of the Division of Emergency
Health Services and the Emergency Medical Services
Task Force indicated:

— Volunteer emergency medical services persons

contribute approximately $13 million annually
to the state in volunteer time, services, and
training.
In 1986, 24.4 percent of all emergency patients
transported to a hospital by ambulance had an
address different from that of the ambulance
service and 36.2 percent of all patients involved
in an automobile crash had an address different
from that of the ambulance service.

Ambulance service representatives said there is a
danger that some services may go out of business
because:

— Volunteers, especially the younger ones, do not

have the money to pay for the training that is
required of them ($150 to $200 per year) and are
therefore unwilling to volunteer.
In some communities the five-mill levy to fund
ambulance services does not provide sufficient
funding. Also, many services are hesitant to
establish a mill levy because they believe that
the residents would then be hesitant to
contribute to other fundraising activities
(memorials, donations, bake sales, etc.).

Representatives of the medical profession expressed
the following concerns:

— There will be more fatalities if some of the
volunteer ambulance services go out of business
because the response time to the scene of an
accident will increase.

Due to being required to pay for most of their
own training costs, many volunteers are limiting
their training and thus, the level of emergency
medical care has decreased. In 1980, 79 percent
of the providers had received training as
emergency medical technicians (EMT),
emergency care technicians (ECT), or in
advanced first aid, as compared to only 71
percent in 1986, while the number of providers
who were trained in only cardiopulmonary
resuscitation (CPR) or who were drivers only
increased from 16 percent to 26 percent.
Currently, six percent of the ambulance services
in the state operate with no emergency medical
technicians.

It is unfair to place the fundraising and
accounting burden on the person who volunteers
to provide emergency medical care.

A Division of Emergency Health Services’ survey
of the state’s ambulance services revealed that of the
84 (63 percent) reporting, 80 have an average annual
income of $36,462 and an average annual expense of
$37,010 for an average yearly net loss of $548. Also
only 24 of those responding allow for vehicle
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depreciation and of those 24, only seven claim an
amount of $5,000 per year (the recommended amount)
or more.

In an effort to assist the volunteer ambulance
services, the Emergency Medical Services Task Force
developed the following goals for enhancing
emergency medical services (EMS) delivery and
requested that they be funded by the state:

Biennial
Estimate
Maintain EMS standards at their $ 458,700
current level (fund the Division of
Emergency Health Services)
Provide for a training program 736,014
enhancement
Improve ambulance response times 188,000
Provide for an ambulance 1,280,000
replacement program
Provide for defibrillation equipment 37,800
Provide advance trauma life support 165,200
and advanced cardiac life support
physician training (includes one-time
equipment expenditure of $30,000)
Develop a trauma system plan 44,328

Provide for the upgrading of 0
ambulance attendants to emergency
medical technicians (no cost if the
first two recommendations are
funded)

Total $2,910,042

Because a majority of the state’s volunteer
ambulance services are operating at a net loss, the
committee considered, in addition to a general fund
appropriation, the following sources to provide state
funding for emergency medical services training and
equipment:

Amount of Biennial '

Annual  Revenue
Funding Source Increase Estimate
Insurance premium tax
surcharge
Life insurance 1% $2,182,612
Accident and health insurance 1% 4,266,832
Property and casualty 1% 2,977,368
insurance
Telephone access line surcharge
All telephone lines $3 $1,881,102
All nongovernmental lines $3 1,776,540
Motor vehicle registration $1 $1,375,000
surcharge!
Motor vehicle operator
license surcharge!
Renewal licenses $1 $ 220,000
Duplicate licenses $1 50,000
New licenses $1 42,000
Moving traffic violation
surcharge?
Fiscal year 1986 - 78,422° $1 $ 158,000

Fiscal year 1987 - 79,9162




1 The revenue from these fees is dedicated (Article
X, Section 11, of the Constitution of North
Dakota) ‘. solely for construction,
reconstruction, repair and maintenance of public
highways ... A constitutional amendment may
be necessary in order to use this revenue source
to fund state emergency medical services.

2 This information, received from the Highway
Department, is based on convictions only.

The committee asked for a memorandum on the use
of a surcharge on moving traffic violations to fund
emergency medical services. Moving traffic violations
do not include speeding violations and criminal
offenses, such as driving under the influence (DUI).
The committee found that while Article IX, Section
2, of the Constitution of North Dakota provides in part
that the “net proceeds of all fines for violations of state
laws and all other sums which may be added thereto
by law, shall be faithfully used and applied each year
for the benefit of the common schools of the state . . .
Case law and analysis appear to indicate that a
surcharge added to statutory fees or bond forfeitures
for moving traffic violations would not be considered
a fine and therefore would not be governed by Section
2 of Article IX.

The committee also found that although North
Dakota Century Code Section 23-27-04.1 provides that
no officer, employee, or agent of any ambulance service
licensed to operate in the state who is a volunteer, who
in good faith renders emergency care or services, is
liable to the recipient of the care or services for any
civil damages resulting from any acts or omissions by
the person in rendering the care or services provided
the person is properly trained according to law, it
protects only those volunteers who are unpaid
volunteers. Thus, the law in its current form does not
protect those volunteers who are reimbursed for
training and related travel or who receive reasonable
benefits or a nominal fee for their services. The
committee considered two bill drafts to amend this
law, one defining a volunteer as an individual who
receives compensation of less than $500 per year to
perform the services for which the individual
volunteered and one defining a volunteer as an
individual who is paid expenses, reasonable benefits,
or a nominal fee to perform the services for which the
individual volunteered.

At one of its meetings, the committee had a guided
tour of an emergency medical services vehicle and
learned that a state-of-the-art ambulance vehicle is
valued at approximately $33,000 with no equipment.
Basic life support equipment costs approximately
$9,415, making a basic life support vehicle worth
$42,415 and advanced life support equipment costs
approximately $28,635, making an advanced life
support vehicle worth $61,635.

Recommendations
The committee recommends House Bill No. 1039
amending North Dakota Century Code Section
23-27-04.1 to provide a definition of a volunteer as “‘an
individual who receives no campensation or who is
paid expenses, reasonable benefits, nominal fees, or
a combination thereof to perform the services for

which the individual volunteered.”

69

The committee also recommends House Bill No.
1040 imposing a 25-cent-per-month excise tax on
telephone access lines to provide financial assistance
to licensed ambulance services during the 1989-91
biennium for training and to provide funds for
equipment on a matching basis. An ambulance
service could receive up to a 100 percent match, based
on the number of ambulance runs it made during the
preceding calendar year for the purpose of rendering
medical care and the amount of matching funds, from
all local sources, certified as available for identified
equipment acquisitions. The bill requires that the
telephone companies collect the tax for their
subscribers and, net of actual administrative costs,
submit the moneys to the Tax Commissioner for
deposit into the emergency medical services fund to
be used within the limits of legislative appropriation
to support emergency medical services. The bill
contains a $3 million appropriation from the
emergency medical services fund for the following:

Salaries and wages $ 236,000*
Operating expenses 189,000*
Data processing 25,000*
Equipment 10,000*
Grants—equipment 1,804,000
Grants—training 736,000
Total $3,000,000

* These amounts, totaling $460,000, are for the
Division of Emergency Health Services. The
salary and wages line item includes funding for
six FTE positions, two more than the 1987-89
authorized level of four FTE positions. The two
new positions, which are needed to administer
the training and equipment grants, are a
training program coordinator and a clerical
position. The division’s 1989-91 budget request
of $442,340, filed with the Office of Management
and Budget, contains $228,000 in pass-through
funds from the Department of Transportation.

At the time the committee first considered the
25-cent-per-month excise tax on all telephone access
lines, it was estimated that revenue of $2.4 million
would be generated during the 1989-91 biennium.
These estimates have been revised to $1,881,102,
based on 313,517 telephone access lines as reported
in the North Dakota Telephone Cooperative’s survey,
September 1988, of all telephone companies in North
Dakota. If the 17,427 (of the 313,517) governmental
lines are to be exempted from the tax, the above
amount would be reduced to $1,776,540. An excise tax
of approximately 40 cents per month on all 313,517
access lines would be needed to generate $3 million,
or an excise tax of approximately 43 cents per month
would be necessary should the government access
lines be exempt.

OUTOF-STATE PLACEMENTS
Background
The chairman of the Legislative Council designated
the committee as the entity to receive a report from
the Department of Public Instruction and the
Department of Human Services on studies conducted
by them of the need for and the development of
residential child treatment facilities for foster care or



educational placements as directed by House
Concurrent Resolution No. 3057.

There were 61 handicapped North Dakota students
attending out-of-state institutions as of June 1987, 17
of which were at the Archdeacon Gilfillan Center at
Bemidji, Minnesota, and nine of which were at the
Bar-None Residential Treatment Center in Anoka,
Minnesota. The state of North Dakota spends
approximately $2 million each year transporting out-
of-state handicapped students. Most of the students
who are educated out of state receive special services,
not available in the state, designed specifically for the
emotionally disturbed, learning disabled, behavior-
ally disturbed, abused, autistic, chemical dependent,
orthopedically/neurologically handicapped, speech
impaired, socially maladjusted, brain damaged, or
developmentally disabled student.

Agency Reports
The Department of Public Instruction and the
Department of Human Services addressed the issues
in the resolution by conducting a needs study,
reviewing rules for licensure of group and residential
child care facilities, and examining reimbursement
for facilities.

The departments contracted with the Child Welfare
League of America, Inc, to study the residential
facilities utilized by the state of North Dakota,
assessing the individual needs of the children placed
outside the state and the appropriateness of the
particular placements. Seventeen agencies (10 in
North Dakota and seven in Minnesota) were visited
by members of the project steering committee.

The preliminary findings of the Child Welfare
League of America indicated:

1. Out-of-state placements are appropriate because

facilities that can treat these particular children
do not exist in North Dakota.
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2. Agencies receiving the highest ratings are
providing residential care and treatment
facilities to more disturbed children and youth;
thus, it appears as though agencies are
recognizing their limitations in meeting the
needs of these children.

3. Education is the most common element linking
the higher ranked facilities out of state.

4. North Dakota needs to strengthen its residential
programs to be able to provide suitable programs
for the children currently placed out of state.

5. Increased participation of the placing agency in
discharge planning and implementation is
encouraged.

6. The Department of Public Instruction and the
Department of Human Services should continue
in their cooperative efforts to develop services to
meet the needs of youth needing out-of-home
placements.

Two residential services for the emotionally
disturbed, ages six to 18, will soon be opening in
North Dakota. The Bismarck site plans to have a
teacher at the facility, and the Grand Forks site plans
to have educational services available locally.

Conclusion

Although the committee makes no specific
recommendation regarding child care facilities, it
does, in its policy statement regarding the state’s role
for the North Dakota School for the Deaf and the
North Dakota School for the Blind, recommend that
services at the institutions be expanded to provide for
the educational needs of some hearing and visually
impaired students currently educated out of state. As
of July 19, 1988, there were no hearing or vision
impaired students whose primary handicap was a
hearing or vision impairment being educated out of
state.



BUSINESS COMMITTEE

The Business Committee was assigned three
studies. House Concurrent Resolution No. 3021
directed a study of charitable solicitation statutes.
House Concurrent Resolution No. 3099 directed a
study of real estate licensure provisions to determine
the feasibility and desirability of subjecting property
managers to or excepting them from real estate
licensure provisions. Senate Concurrent Resolution
No. 4067 directed a study of the present relationship
between railroads and their tenants under North
Dakota Century Code (NDCC) Chapter 60-06 and the
similarities between that relationship and the
relationship between railroads and their tenants
along other rights of way not governed by that chapter,
including a consideration of whether rights
concerning establishment of tenancies should include
railroad rights of ways in cities.

Committee members were Senators Gary J. Nelson
(Chairman), E. Gene Hilken, Joe Keller, Clayton A.
Lodoen, Dean J. Meyer, Harvey D. Tallackson, and Art
Todd and Representatives Rick Berg, John Dorso, June
Y. Enget, Moine R. Gates, Jack Murphy, Dick Tokach,
Ben Tollefson, Francis J. Wald, and Joseph R. Whalen.

The report of the committee was submitted to the
Legislative Council at the biennial meeting of the
Council in November 1988. The report was adopted
for submission to the 51st Legislative Assembly.

CHARITABLE SOLICITATION LAWS STUDY
North Dakota Law

The first charitable solicitation law in North Dakota
was passed in 1903. That law was designed to regulate
organizations soliciting for contributions to orphan
asylums, .children’s homes, hospitals, or similar
institutions. Licenses under the law were to be issued
by the public welfare boards and a solicitor was
required to carry and display a solicitation license.
That law remained in effect in substantially the same
form until 1961. Under the 1961 law, codified as
NDCC Chapter 50-22, licenses were to be obtained
from the Secretary of State’s office. The 1961 law
required more explicit information on license
applications, including name and address, purposes
of solicitation, the names of officers having custody
and distribution responsibility for moneys collected,
the time frame of soliciting, and the methods of
soliciting. Under the 1961 law Boy Scout and Girl
Scout organizations, institutions of higher learning,
and churches operating and having a place of worship
in the state were exempted from registration
requirements.

The next substantial revision of charitable
solicitation laws occurred in 1975, with amendments
of the 1961 law. The 1975 amendments defined
solicitation and added licensing requirements for
professional fundraisers and professional solicitors.
The exemption from registration by Boy Scout and
Girl Scout organizations was removed. Significant
provisions were that no charitable organization could
agree to pay professional solicitors any amount in
excess of 15 percent of the gross collections from
solicitation campaigns and no charitable organization
could incur fundraising expenses, including payments
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to solicitors, in excess of 35 percent of gross collections
from solicitation campaigns. The 1975 amendments
were in response to a national trend of enacting state
laws limiting payments to professional solicitors and
limiting the expenses that could be deducted from
gross receipts before devoting the remaining
collections to charitable purposes.

Soon after states enacted limitations on expenses
and payments to professional solicitors, challenges to
these limitations began to be made in the courts. In
1980 the United States Supreme Court in Village of
Schaumburg v. Citizens for a Better Environment, 444
U.S. 620, held unconstitutional a village ordinance
that prohibited solicitation by organizations that did
not use at least 75 percent of gross receipts for
charitable purposes. The court found that such a
limitation was an improper infringement upon the
right of free speech under the United States
Constitution. In 1982 the North Dakota Supreme
Court in State ex rel. Olson v. W.R.G. Enterprises, 314
NW.2d 842, held that the 15 percent limitation on
payments to professional solicitors improperly
infringed upon the right of free speech under the
United States Constitution. After this decision, the
1983 Legislative Assembly amended the limitation
to provide that any cost of solicitation in excess of 20
percent of the amount collected would be deemed
unreasonable unless special facts were presented
showing that a cost above 20 percent is not
unreasonable under the circumstances. In 1984 the
United States Supreme Court in Secretary of State
of Maryland v. J. H. Munson Company, 104 S.Ct. 2839,
examined a Maryland statute similar to the 1983
North Dakota law and found that even an “escape
valve” allowing an organization to show that
exceeding the limitation could be reasonable is an
unconstitutional infringement upon the right of free
speech. After this decision, the 1985 Legislative
Assembly repealed the limitations on expenses or
payments to fundraisers. Legislation in 1985
prohibited fraudulent acts in connection with -
solicitations and required contracts between
professional fundraisers and charitable organizations
to be filed with the Secretary of State.

After the United States Supreme Court had struck
down limitations on expenses and payments to
professional solicitors, the National Association of
Attorneys General studied charitable solicitation
regulation and in December 1986 recommended the
model Charitable Solicitations Act.

Model Charitable Solicitations Act

The model Charitable Solicitations Act (model Act)
recommended by the National Association of
Attorneys General contains extensive provisions
governing charitable solicitation registration and
regulation. Many provisions of the model Act are left
blank to allow each state to insert dollar amounts for
fees and to insert the names of state officers who will
administer the law.

The model Act requires any person or organization
employing an appeal that suggests there is a
charitable purpose to a solicitation to file a



registration statement with the state. The statement
must be filed annually by the 15th day of the fifth
calendar month after the close of the organization’s
fiscal year. The statement must contain the name and
purpose of the organization, the address and telephone
number of every office of the organization in the state,
the name and address of every officer of the
organization, an annual financial report for the most
recent fiscal year, a listing of every governmental
authority that has authorized the organization to
solicit contributions, a statement of any action against
the registration of the organization by any other
governmental authority, the purposes for which
contributions to be solicited are to be used, the name
under which the organization intends to solicit
contributions, the name of the person within the
organization who has responsibility for custody and
distribution of contributions, and any other
information the state requires. With the initial
registration, a charitable organization is also required
to file a copy of the organization’s organizational
instrument and bylaws and a statement showing the
place and date of establishment of the organization,
the form of organization, and the tax-exempt status
of the organization. The model Act exempts from
registration religious organizations, political parties,
candidates for public office, political action
committees, and organizations that do not raise gross
revenue from charitable solicitations in excess of a
certain amount.

A charitable organization that is required to
register with the state is also required to file an
annual financial report. The annual report must
include a balance sheet; a statement of support,
revenue, expenses, and changes in fund balance; a
statement of functional expenses at least broken into
program, management and general, and fundraising;
and any other information the state requires. In
addition, the annual financial report of every
charitable organization that received more than a
certain amount in gross revenue from charitable
contributions must be accompanied by an audited
financial statement that has been examined for the
purpose of an opinion by an independent certified
public accountant.

A fundraising counsel (a person who for
compensation manages solicitation of contributions
for a charitable organization but who does not
actually solicit contributions and who does not hire
anyone to solicit contributions) must register with the
state, pay a registration fee, and obtain and file with
the state a written contract with any charitable
organization by which the fundraising counsel is
employed. A fundraising counsel must file a bond
payable to the state and any person who may have a
cause of action against the fundraising counsel for
liability arising under the model Act. A fundraising
counsel must provide a written account of a charitable
solicitation campaign to the charitable organization
and the charitable organization must retain the
accounting for three years. A fundraising counsel
must deposit any contributions in the counsel’s
possession in an account at a financial institution
within five days of receipt. The account must be in
the name of the charitable organization and the
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charitable organization must have sole control of all
withdrawals from the account. A fundraising counsel
must retain all records for every solicitation campaign
for a period of three years, including a record of each
donor’s name and address and the date and amount
of each contribution.

A paid solicitor (a person who is employed by a
charitable organization to solicit contributions or who
directly or indirectly employs others to solicit
contributions) must register with the state, pay a
registration fee, obtain a written contract from any
charitable organization by which the paid solicitor is
employed, and file a copy of the contract with the state.
A paid solicitor must file a bond with the state payable
to the state and any person who may have a cause of
action against the paid solicitor for liability resulting
from activities subject to the model Act. Before each
solicitation campaign a paid solicitor must file a
solicitation notice providing dates when soliciting will
begin and end, the location and telephone number
from where the campaign will be conducted, the name
and address of each person responsible for directing
the campaign, a statement of whether the paid
solicitor will at any time have custody of
contributions, and a description of the charitable
program for which the campaign will be conducted.
The charitable organization must certify that the
solicitation notice is true and complete. The written
contract between a paid solicitor and a charitable
organization must state the obligations of the parties,
including the amount of gross revenue from the
solicitation campaign that the charitable organization
will receive. The amount of gross revenue the paid
solicitor will receive is required to be expressed as a
fixed percentage or as a reasonable estimate and if
a reasonable estimate is used, the contract must
provide that the paid solicitor will not receive more
than 10 percent more of the gross revenue than the
estimated amount. At the time of making a request
for a contribution, a paid solicitor is required to
disclose that the solicitor is a paid solicitor, that the
solicitor is under contract with the charitable
organization to conduct a solicitation, and the
percentage of gross revenue that the contract provides
will be received by the charitable organization. A
written confirmation must be sent within five days
by the paid solicitor to each person who has
contributed or pledged to contribute. Representations
that tickets to events will be donated for use by others
are prohibited unless the paid solicitor has written
commitments from charitable organizations stating
the number of tickets they will accept. The paid
solicitor and the charitable organization must file a
joint financial report with the state at the conclusion
or anniversary date of each solicitation campaign. A
paid solicitor must deposit each contribution within
five days in an account at a financial institution. The
account must be in the name of the charitable
organization and the charitable organization must
have sole control of all withdrawals from the account.

Notice of a charitable sales promotion (an
advertising or sales campaign conducted by a for-profit
business which represents that the purchase of goods
or services from the business will benefit a charitable
organization or purpose) must be filed with the state



prior to the beginning of a charitable sales promotion.
The notice must contain the names of the organization
and the business and the date the promotion is
expected to begin. A written agreement is required
between the business and the charitable organization.
The agreement must include the goods or services to
be offered, the place and time when the offering will
be made, the manner in which the charitable
organization’s name will be used, the maximum dollar
amount that will benefit the charitable organization,
the estimated number of units of goods or services to
be sold, provision for a final accounting on a per-unit
basis to be given by the business to the charitable
organization, and the date and manner in which the
benefit will be conferred on the charitable
organization. The final accounting must be kept by
the business for three years. The business is required
to disclose in each advertisement for the promotion
the percentage of proceeds which will be given to the
charitable organization.

Point of solicitation disclosure of certain information
from all charitable organizations, including those that
are not required to register with the state, is required.
The disclosure required includes the name, address,
and telephone number of the organization; a full
description of the program for which the solicitation
campaign is being conducted; and that a financial
statement disclosing assets, liabilities, fund balances,
revenue, and expenses of the charitable organization
for the preceding year will be provided upon request.

State officers are allowed to examine books, records,
and witnesses with regard to charitable solicitations.
The state officers are authorized to take testimony
under oath, examine any documentary material, and
require attendance and testimony under oath of any
person having knowledge of the documentary
material. A person is allowed to oppose service of
notice for purposes of testimony or providing
documents by filing a motion with the district court
to modify or set aside the notice.

The model Act provides civil penalties but no
criminal penalties for violations. Failure to appear,
evasion, or falsifying documents in connection with
an investigation by the state is subject to a civil
penalty of up to $5,000. Engaging in deceptive acts
or violating substantive provisions of the model Act
subjects the violator to a civil penalty of up to $1,000
for each act and an additional penalty of up to $25
for each day during which the act continues. Court
awards under civil actions prosecuted by the state may
result in injunction, restitution, attorneys’ fees, costs
of investigation and litigation, plus civil penalties of
up to $10,000 for each violation. Violation of
registration, reporting, recordkeeping, or bonding
requirements is subject to a court-ordered civil penalty
of up to $10 for each day of violation, up to a total
penalty of $5,000. Violation of an injunction or other
court order, in addition to all other remedies, is to be
assessed a civil penalty of not more than $10,000 for
each violation and each day of continuing violation
is a separate offense. A charitable organization may
not indemnify an officer or employee for civil penalties
assessed by a court unless the individual is
determined by the court to have acted in good faith.
In lieu of instituting a civil action, the state may
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accept a written assurance of discontinuance of any
violation from any person alleged to have been
engaged in the violation.

Riley Decision

During the committee’s study the United States
Supreme Court examined the charitable solicitation
laws of North Carolina in its decision in Riley v.
National Federation of the Blind of North Carolina,
487 U.S.__, 101 L.Ed.2d 669 (decided June 29, 1988).
Riley involved challenges to three portions of North
Carolina charitable solicitation laws. North Carolina
law provided (1) a fee exceeding 35 percent of gross
revenue for a professional fundraiser would be
presumed unreasonable but the fundraiser could
rebut the presumption by showing that the fee was
necessary; (2) professional fundraisers could not solicit
without an approved license while volunteer
fundraisers could solicit immediately upon submitting
a license application; (3) a professional fundraiser
would have to disclose to potential donors the average
percentage of gross receipts actually turned over to
charities by the fundraiser for all charitable
solicitations conducted within the previous 12 months.
The Supreme Court found these provisions to be
unconstitutional violations of the right of free speech.
Most significant of these findings to the model Act was
the finding that it is unconstitutional to require a
professional fundraiser to make point of solicitation
disclosure of the percentage of gross receipts that
would go to charity.

Testimony and Committee Considerations

A representative of the Secretary of State’s office
said his office has educated charitable organizations
and improved public awareness of charitable
solicitation requirements. The registrations of
charitable organizations under NDCC Chapter 50-22
have increased from 132 in 1983 to 362 in 1988. Of
the 362 current registrations, 109 are for out-of-state
organizations. Seventeen current registrations are on
file for professional fundraisers. National
organizations are not required to obtain separate
licenses for each local chapter in North Dakota. In
filing annual financial information, national
organizations file only their national fundraising
information and do not provide a breakdown of
fundraising totals for local chapters. Testimony
indicated that registration of charitable organizations
is becoming increasingly more subject to investigation
and it was suggested that both aspects of charitable
solicitation laws, registration and enforcement, should
be administered by the Attorney General.

Representatives of the Attorney General said the
interest of the state in regulation of charitable
solicitations is to protect citizens from mistruth. Most
organizations in North Dakota do not use professional
fundraisers so the majority of proceeds collected go
for charitable purposes. It was suggested that when
professional fundraisers are used by charitable
organizations, the proceeds that go to charitable uses
are reduced and the opportunities for personal profit
are increased. This was given as the reason for the
model Act focusing so much attention on professional
solicitors. The biggest enforcement problem under
charitable solicitation laws was said to be with
transient professional fundraisers who contract with



local charitable organizations to allow the use of the
organization’s name but who do the fundraising
mostly for personal profit and without supervision or
input from the local charity. The difficulty described
with enforcement is that transient fundraisers leave
the jurisdiction, change names frequently, and keep
no records or other documentation, which makes
apprehension and prosecution very difficult. The
Attorney General recommended leaving the
registration of charitable organizations with the
Secretary of State’s office and retaining involvement
of the Attorney General’s office only in investigation
and prosecution under charitable solicitation laws.

The committee considered a bill draft based upon
the model Act with adjustments to conform to existing
North Dakota law and to recognize the impact of Riley.
The model Act was promoted by the National
Association of Attorneys General as assuring that
potential donors would be informed of the nature of
a charitable solicitation through the point of
solicitation disclosure of the percentage of proceeds
that would go to the charitable organization. In the
wake of Riley, it appears that these disclosure
provisions of the model Act are unconstitutional.
Disclosure of the percentage of proceeds going to
charity was omitted from the bill draft, but the other
disclosures required by the model Act were retained
in the bill draft. The bill draft incorporated provisions
of North Dakota law that religious organizations must
have a place of worship within North Dakota to be
exempt from registration requirements and that an
agency or instrumentality of the state or a political
subdivision or any organization soliciting funds for
an institution of higher education is exempt from
registration. The bill draft was patterned after North
Dakota law in giving the Secretary of State the
responsibility for registration of charitable
organizations and fundraisers and in giving the
Attorney General authority to investigate and
prosecute offenses.

The committee received testimony from
representatives of several charitable fundraising
organizations. All of the charitable organization
representatives opposed adoption of the bill draft.
Reasons given for opposition included greatly
increased paperwork and reporting requirements,
increased costs associated with recordkeeping and
reporting, and the generally increased burden on
those organizations that conduct fundraising in
compliance with law. It was pointed out that although
the goal of the bill draft would have been to assure
that the charitable contributions that actually go to
charitable purposes are maximized, the bill draft
would have increased administrative costs and,
therefore, actually reduced the amount of charitable
contributions that go to charitable purposes.
Representatives of charitable organizations said
although they would favor some provisions of the
model Act, they oppose the model Act as a whole.
Provisions of the model Act that received favorable
comments included bonding requirements for paid
solicitors and fundraising counsel and the restrictions
that apply only to paid solicitors.
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Conclusion

The committee makes no recommendation
regarding adoption of the Model Charitable
Solicitations Act recommended by the National
Association of Attorneys General. The committee
determined that adoption of the model Act in its
entirety would place too great a burden on charitable
organizations that do a good job of collecting
charitable contributions and distributing the proceeds
to charitable purposes.

REAL ESTATE LICENSING FOR
PROPERTY MANAGERS
Background

The North Dakota Real Estate Commission was
established by the creation in 1957 of NDCC Chapter
43-23. That chapter provides for regulation,
supervision, and licensing of real estate brokers and
salesmen. North Dakota Century Code Chapter 43-23
originally provided specifically that the terms “real
estate broker” and “real estate salesman” did not
include property owners or lessees or their employees
and did not include acts performed as an incident of
the management of property or investment in
property.

Legislation passed in 1977 added a definition of
“real estate broker” that would include various
activities incident to leases. It was generally assumed
until 1986 that property managers did not need real
estate licenses in North Dakota. Property managers
have received increased attention from realtors in
recent years as services of property managers have
expanded to compete with services of realtors.
Complaints to the North Dakota Real Estate
Commission resulted in a request for the Attorney
General to clarify the status of property management
under the Real Estate Commission. The Attorney
General issued a letter on September 23, 1986, saying
that ‘. . anyone who advertises or holds themselves
(sic) out as available for employment by others in the
listing, selling, or purchasing of leasehold interests
or in rental or property management must be required
to be licensed as a North Dakota real estate broker
or salesman.’ The letter went on to point out that if
such people were employed by only one apartment
owner they would not have to be licensed.

The Attorney General’s letter led to the introduction
of two bills in the 1987 Legislative Assembly. House
Bill No. 1403 (1987) would have required a property
manager to obtain a real estate license. Property
manager was defined to include any person engaging
in acts relating to negotiation for leasing of real
estate, advertising or holding out as being engaged
in the business of leasing real estate, or assisting in
the procuring of prospects calculated to result in the
leasing of real estate. The bill would have provided
an exclusion for any person engaged exclusively in the
business of leasing real estate if that person is
employed by no more than one owner of leasehold
interests. After a committee hearing, the bill was
withdrawn from further consideration. House Bill No.
1450 (1987) was enacted and amended North Dakota
Century Code Section 43-23-07 to provide that a real
estate license need not be obtained by a person who
accepts or markets leasehold interests in residential
or agricultural property.



Testimony and Committee Considerations

The committee received testimony from
representatives of the North Dakota Real Estate
Commission, North Dakota Association of Realtors,
and North Dakota Apartment Association.
Representatives of all three groups initially testified
that they would support limited real estate licensure
of property managers to the extent the managers
handle marketing of leasehold interests. Twenty-six
states require licensure of property managers.
Reasons for licensure include accountability and
proper handling of money, bonding, examination and
education to assure minimum levels of competency,
and sanctions for improper actions. It was suggested
that exemption from licensure be provided for
custodians, on-site property managers, property
managers employed by no more than one owner of
property, and property managers under contract with
political subdivisions.

Committee members debated the question of
licensure of managers of agricultural property. In
situations where a neighbor or relative arranges for
leasing of agricultural property for a retired or
vacationing farmer, it was suggested that property
manager licensure should not be required. However,
no consensus was reached on where the line should
be drawn to require licensure in these situations.

Committee members questioned whether abuses by
property managers have become apparent. Committee
members pointed out that landlord-tenant laws
provide substantial protection to tenants.
Representatives of the three groups representing
realtors and property managers could not provide
examples of abuses by property managers that would
be rectified by providing for property manager
licensure.

Before the final meeting of the committee, the Real
Estate Commission, Association of Realtors, and
Apartment Association representatives met to discuss
a bill draft for committee consideration.
Representatives of the three groups agreed that
property manager licensure is not needed at this time.
They agreed that, because no abuses have become
apparent, licensure of property managers should be
deferred until some future time. They made that
recommendation to the committee.

Conclusion
The committee makes no recommendation for
change in present law, which requires no license for
property manager marketing of leasehold interests in
residential or agricultural property.

RAILROAD RIGHTOF-WAY TENANTS STUDY
Background

There are more than 4,000 miles of railroad in North
Dakota, the majority of which is branch line railroad.
A railroad is laid on right of way that is generally of
a width of 200 feet, but may be 100 to 300 feet wide.
Railroad companies have acquired right-of-way
property in North Dakota through federal charter,
state charter, condemnation, or purchase. Because
North Dakota cities developed and grew along
railroads and the railroad is often in or near the center
of cities, railroad company right-of-way property in
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cities has developed commercial value apart from its
location near the railroad tracks.

North Dakota Century Code Chapter 60-06,
originally enacted in 1890, provides that any person,
firm, or corporation may erect and operate a
warehouse or elevator for handling or storing grain
on railroad right of way upon compliance with the
chapter. The person must tender payment to the
railroad and is immediately entitled to erect the
warehouse or elevator. In case the amount tendered
in payment is not accepted, either a district court
determines the proper payment or the Public Service
Commission arbitrates the dispute. The right to elect
to use the right of way under Chapter 60-06 also
applies to renewal of leases. Legislation enacted in
1987 expanded Chapter 60-06 to include the right to
erect a warehouse for handling or storing potatoes.

The apparent intent of the proponents of this study
was to cause examination of the relations of railroads
and their tenants in situations other than
warehousing of grain and potatoes. Concerns
apparently included lease length and cost,
development of the property, and complications in
lessees obtaining credit due to lease terms.

Testimony

Representatives of the Soo Line Railroad and the
Burlington Northern Railroad opposed any expansion
of NDCC Chapter 60-06 beyond coverage of businesses
handling grain or potatoes. They said grain and potato
businesses require railroad access but in other
commercial ventures the need for railroad access does
not exist. It was pointed out that legal considerations
involving the freedom to make contracts, prohibition
of laws impairing the obligation of contracts, the right
to equal protection of the laws, prohibition of
unreasonable restrictions on the use of private
property, the exercise of the police power in regulation
of business, prohibition of impairment of vested rights
of corporate stockholders, the right to due process, and
the right to compensation under eminent domain laws
are all potential legal arguments that could be made
against granting increased rights to tenants on
railroad right-of-way property. They said they have not
pressed these claims against existing law but further
intrusion of state law into the railroad and tenant
relationship may force them to make a legal challenge
against Chapter 60-06.

A representative of an association of railroad right-
of-way tenants informed the committee that his
association had urged passage of the resolution calling
for this study, but the association was negotiating for
purchase of railroad property at the time the study
began and he requested the committee to make no
recommendation. He said the association preferred
not to raise controversy regarding railroad right-of-
way leases during the sensitive period of negotiation
for purchase of railroad right-of-way property.

Conclusion
The committee makes no recommendation
regarding the relationship between railroads and
their tenants on railroad right-of-way property.



DICKINSON STATE ADDITION COMMITTEE

Representative Charles F. Mertens, Legislative
Council Chairman, at the request of the Budget
Section, created a special committee of the Legislative
Council to study the problems relating to the title
transfer of the Dickinson State Addition property to
the Board of University and School Lands from the
Board of Higher Education.

Committee members selected were Senators
Harvey D. Tallackson (Chairman), Evan E. Lips, and
Jerry Waldera and Representatives Robert Nowatzki
and Francis J. Wald.

The report of the committee was submitted to the
Legislative Council at the biennial meeting of the
Council in November 1988. The report was adopted
for submission to the 51st Legislative Assembly.

BACKGROUND

The 1985 Legislative Assembly directed the Board
of Higher Education to transfer title for the old
Dickinson Experiment Station property to the Board
of University and School Lands. In March 1988 the
Budget Section heard a status report on the title
transfer. The report indicated that the Board of
Higher Education had attempted to transfer the
property to the Board of University and School Lands,
but the Board of University and School Lands refused
to accept the title and indicated that it did not intend
to accept the title. The Budget Section determined
that unless further study was conducted this matter
would not be resolved before the 1989 Legislative
Assembly; therefore, the Budget Section
recommended that the Legislative Council chairman
appoint a special Legislative Council committee. The
history and legislative action relating to the
Dickinson State Addition property is presented below.

1977

The 1977 Legislative Assembly passed Senate Bill
No. 2384, which authorized the Board of Higher
Education to sell the property used by the Dickinson
Experiment Station and to borrow up to $1.5 million
from the Bank of North Dakota to develop a new
Dickinson Experiment Station.

Senate Bill No. 2384 was referred to the voters as
Referred Measure No. 1 on the September 1978
primary election ballot. The measure passed 41,368
votes to 32,498 votes. Although the voters approved
1977 Senate Bill No. 2384, the Board of Higher
Education did not take any action regarding the
property until after the 1979 session.

1979

The 1979 Legislative Assembly passed Senate Bill
No. 2327, which required the Board of Higher
Education to purchase property capable of supporting
an improved experiment station at Dickinson. The bill
authorized the Board of Higher Education to borrow
$2,265,000 from the Board of University and School
Lands common schools permanent trust fund for the
purchase of the new unit and for costs involved in the
sale of the old property. The bill provided that 42 acres
of the old property were to be transferred to Dickinson
State College and the remaining 544 acres were to
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be held for sale to receive the best possible return. In
addition, the bill provided that the land for sale could
be subdivided and could have streets, water, sewer,
curb, gutter, and other utilities installed.

1981

The 1981 Legislative Assembly passed Senate Bill
No. 2412, which allowed the Board of Higher
Education to borrow an additional $1 million from the
common schools permanent trust fund to develop the
old Dickinson Experiment Station property for sale.

By 1982 the Board of Higher Education, out of funds
borrowed from the common schools permanent trust
fund, had installed natural gas and water and sewer
on the State Addition property at a cost of
approximately $775,000. In addition, the city of
Dickinson had levied $958,877 of special assessments
against the property for storm sewer improvements.
In February 1982 a public auction was held for 24
commercial lots, 20 multiple-family lots, and 17
single-family lots in the State Addition. Because the
sale was for cash only and for the appraised value of
the lots, no lots were sold.

1983

The 1983 Legislative Assembly passed House Bill
No. 1004, which allowed the Board of Higher
Education to borrow an additional $1 million from the
common schools permanent trust fund to develop the
old Dickinson Experiment Station property for sale
and for payment of interest on loans.

The 1983 Legislative Assembly also passed House
Bill No. 1222, which allowed the Board of Higher
Education to sell the property on such terms as it
determined necessary to receive the best possible
return.

By 1983 the city of Dickinson had levied an
additional $1,016,627 of special assessments against
the State Addition property for curb, gutter, and street
installation on the property.

1985

The 1985 Legislative Assembly passed Senate Bill
No. 2138, which required the Board of Higher
Education to transfer the property of the old
Dickinson Experiment Station to the Board of
University and School Lands and that the Board of
University and School Lands should have control over
the property and be substituted for the Board of
Higher Education on all contracts and should assume
all other existing obligations on the property. The bill
allowed the Board of University and School Lands to
sell the property on such terms as it determined
necessary to receive the best possible return. Any
proceeds from the sale or other disposition of the
property were to be used to pay the expenses of any
sale or disposition. Any excess was to be deposited in
the common schools permanent trust fund to make
principal and interest payments on the amount owed
by the Board of Higher Education. Any additional
proceeds received after total principal and interest
were paid were to be deposited in the state general
fund. The bill also appropriated $644,284 from the



state general fund to the Board of University and
School Lands for paying special assessments due to
the city of Dickinson for 1985 and 1986.

As of June 30, 1985, the Board of Higher Education
had borrowed a total of $3,841,759 from the common
schools permanent trust fund for the following:

Purchase of the new Dickinson $ 1,750,000
Experiment Station

Costs related to State Addition 778,211
Payment of special assessment 353,122
installments

Payments of interest to the common 960,426
schools permanent trust fund

Total $ 3,841,759

Because of a “‘gentlemen’s agreement” between the
Board of Higher Education and the Board of

Experiment Station property at public auction to the
highest bidder or bidders.

House Bill No. 1078 also passed in 1987. This bill
authorized the Board of University and School Lands
to sell and convey a portion of the old Dickinson
Experiment Station property comprising approx-
imately 170 acres to Stark County at a price agreeable
to both parties but not less than fair market value.
The property is to be used by Stark County for the
development of a county fairgrounds.

Through the issuance of $9,070,000 of bonds, which
involved bond anticipation notes, the common schools
permanent trust fund was paid in full for the loan
made to the Board of Higher Education for the
purchase of the new Dickinson Experiment Station
and for developing the State Addition property and
a portion of the amount owed the city of Dickinson
for special assessments on State Addition
improvements was paid. The following is a summary
of the amounts owed, the use of the bond proceeds, and
the amounts remaining due:

Common schools permanent trust fund
City of Dickinson - special assessments

Total

Penalty and interest on remaining special

assessment balance - March 2, 1988 - June 30, 1989

Amount due to city of Dickinson - June 30, 1989
(amount due canceled - July 18, 1988)

Bond reserve fund

Bond anticipation note interest, capitalized
interest, and other bond issue costs

Total bond issue

Amounts Owed

Amounts Paid Amounts Remaining

$5,376,599.56 $5,376,599.56 $ 0
1,909,849.97 1,827,400.44 82,449.53
$7,286,449.53 $7,204,000.00 $82,449.53
$14,846.24

$97,295.77
907,000.00
959,000.00

$9,070,000.00

University and School Lands not to transfer title to
the property until it began to be sold, the Board of
Higher Education did not attempt to transfer title of
the Dickinson State Addition property to the Board
of University and School Lands during the 1985-87
biennium.

1987

The 1987 Legislative Assembly passed House Bill
No. 1019, which authorized the Industrial
Commission to issue bonds in the amount of
$7,204,000 for the payment of the loans, accrued
interest, and special assessments on the old Dickinson
Experiment Station property and the working ranch
unit. It is intended that funds will be appropriated
biennially for the repayment of the bonds. Revenue
received from the property and proceeds received from
the sale of the property are also appropriated for the
repayment of the bonds. In Section 6 of the bill, the
Legislative Assembly urged the Board of University
and School Lands to sell the old Dickinson
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COMMITTEE FINDINGS

The committee met with representatives of the
Board of Higher Education, the Board of University
and School Lands, and the Attorney General’s office.
The committee was informed that the Board of Higher
Education had attempted to transfer the old
Dickinson Experiment Station property to the Board
of University and School Lands; however, upon the
advice of the Attorney General, the Board of
University and School Lands refused to accept the
property. The Attorney General’s office indicated the
following as reasons for advising the Board of
University and School Lands not to accept the title
for the property:

1. By accepting title to the property, the Board of
University and School Lands would violate its
fiduciary responsibilities because the Board of
University and School Lands would be
responsible for paying the special assessments
remaining due on the property. Payment of the
special assessments would not be in the best



interest of the trusts the Board of University and
School Lands manages.

2. Managing the property will take staff time for
which the Board of University and School Lands
will not receive compensation. The Board of
University and School Lands will need to be
reimbursed for costs associated with managing
the property.

During the time the committee was meeting, the
Dickinson Board of City Commissioners voted to
cancel the remaining $82,449.53 special assessments
due on the property along with penalty and interest
charges.

The committee considered the requirements
relating to the method by which the property should
be sold. Senate Bill No. 2138 enacted in 1985 provides
that the Board of University and School Lands may
use its discretion in selling the property; however,
1987 House Bill No. 1019 contains a section of
legislative intent that urges the Board of University
and School Lands to sell the property at public
auction.

COMMITTEE RECOMMENDATIONS
The committee recommends that the Legislative
Council, and during the interim the Legislative
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Council chairman, urge the Board of Higher
Education and the Board of University and School
Lands to transfer title of the old Dickinson
Experiment Station property to the Board of
University and School Lands.

The committee recommends that the Legislative
Council, and during the interim the Legislative
Council chairman, encourage the Board of University
and School Lands within constitutional limitations
to sell the old Dickinson Experiment Station property
in a manner resulting in the highest possible return
considering present economic conditions.

The committee recommends that once title is
transferred to the Board of University and School
Lands, the Board of University and School Lands
should use its discretion in selling the property to
receive a reasonable price without damaging the real
estate market in Dickinson, but should not sell the
property at public auction.

The Board of University and School Lands, at its
August 1988 meeting, voted to accept the title for the
old Dickinson Experiment Station property with the
provision that any costs of selling the property be
deducted from the sale proceeds before transferring
the proceeds to the North Dakota Building Authority
for repayment of the outstanding bonds.



EDUCATION COMMITTEE

The Education Committee was assigned three
studies. House Concurrent Resolution No. 3025
recognized the importance of the knowledge of foreign
languages and the potential benefits to be derived
from the use of telecommunications to assist in
teaching foreign languages in North Dakota schools.
The resolution directed a study of the feasibility, cost,
and benefits of utilizing current technology to
enhance the educational opportunities of students.
House Concurrent Resolution No. 3024 directed a
study of the feasibility and desirability of establishing
and providing assistance for educational programs in
career guidance and development for children and
adults. House Concurrent Resolution No. 3058
directed a study of the feasibility and desirability of
implementing a program for competency testing of
elementary and secondary students in the areas of
mathematics, reading, and writing skills and of
providing remedial programs to educationally
deprived students. In addition, North Dakota Century
Code (NDCC) Section 15-59-05.2 directs the
Department of Public Instruction to report to the
Legislative Council interim Education Committee on
the status of interagency agreements for the provision
of education and related services to handicapped
students.

Committee members were Representatives Richard
Kloubec (Chairman), Rick Berg, Gerald A. Halmrast,
Julie A. Hill, Larry A. Klundt, Kenneth Knudson,
Kevin Kolbo, Thomas Lautenschlager, Carolyn C.
Nelson, Vince Olson, Bob O’Shea, Douglas G. Payne,
Orville Schindler, and Clark Williams and Senators
Ray David, Layton Freborg, Earl M. Kelly, and
Malcolm S. Tweten.

The report of the committee was submitted to the
Legislative Council at the biennial meeting of the
Council in November 1988. The report was adopted
for submission to the 51st Legislative Assembly.

TELECOMMUNICATIONS STUDY
Background

The Legislative Assembly first enacted legislation
relating to telecommunications in 1961. That
legislation, codified as NDCC Section 15-47-36,
authorizes the Superintendent of Public Instruction
to contract with a nonprofit corporation to provide
educational television services in elementary,
secondary, and higher education; adult education; and
other fields tending to promote cultural improvement.
In 1969 the Legislative Assembly enacted legislation
developing a comprehensive statutory framework for
educational broadcasting. That legislation created the
Educational Broadcasting Council for the purpose of
encouraging and directing the creation of educational
radio and television facilities. In 1977 the Educational
Broadcasting Council was directed to contract with
eligible applicants to build and operate public
television stations in the state. The Educational
Broadcasting Council contracted with Prairie Public
Television, Inc., to construct an educational television
network in the state. The network consists of six
television stations that broadcast signals covering
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North Dakota, northwestern Minnesota, parts of
northern South Dakota, and cities in Manitoba and
Saskatchewan. The development and operation of this
network has been accomplished through funding from
local, state, and federal sources. The funds provided
by the state for construction were used to generate
federal funds from the Public Telecommunications
Facilities Program. In a similar manner, local support
is necessary for Prairie Public Television, Inc, to be
eligible for state support for operation as NDCC
Section 15-65-03 stipulates that ‘[o}perational
contracts shall not exceed the amount raised within
the preceding fiscal year by the applicant from nontax
sources in this state” '
Telecommunications Projects
in North Dakota

Some of the telecommunication tools available
include electronic mail, electronic blackboards,
computers, videotapes and video disks, satellite
broadcasting, microwave relay systems, and
instructional television fixed service broadcasting.
These systems vary in their interactivity, which can
range from data transfer to two-way audio and two-
way video.

Throughout the interim, the committee received
testimony from several entities regarding the
development of various telecommunication projects in
North Dakota over the past few years.

Telephone Industry

The telephone industry is placing fiber-optic cable
systems throughout the state. These cable systems
will eventually link most towns throughout the state
and make it possible for schools to provide educational
courses through the use of interactive television. An
interactive television system allows a teacher from
one school to teach students at several locations
through the use of television sets in other schools.
Because an interactive television system has two-way
audio and two-way video, the students in all schools
where the courses are broadcast can see and hear the
teacher and the teacher can see and hear the students
at all locations. Interactive television will make it
possible for schools located in the smallest towns to
offer foreign languages, advanced mathematics and
sciences, and college preparatory classes for high
school students as well as adult and community
education.

Division of Independent Study

The Division of Independent Study at North Dakota
State University provides supervised high school
correspondence courses to North Dakota schools and
students. Correspondence instruction is one of the
oldest and most widely used forms of distance
education. More than 3,700 students ranging in age
fromr 11 to 84 are enrolled in approximately 5,000
courses offered through the division. The division’s
curriculum consists of 131 one-semester
correspondence courses. New technological
developments have expanded the potential of
correspondence instruction. The division is inves-



tigating the integration of various delivery systems
such as computers, computer modems, telelearning,
telecourses, and video courses with the independent
correspondence study program. This integration will
increase learning effectiveness by adding audio,
visual, and speedy feedback elements that are often
lacking in correspondence education.

~ University of North Dakota

The University of North Dakota commissioned a six-
month planning study that was completed in October
1987. The purpose of the study was to develop a model
for a “campus of the future” and to recommend ways
to improve telecommunication services throughout
the state. The consultants who conducted the study
concluded that improved telecommunication services
will provide tools to enhance the quality of life in rural
North Dakota, create greater equity in the
distribution of educational resources, and raise the
state’s ability to compete for jobs in the nation’s high
technology economy. Based on trends in education,
employment, and population migration, the study
revealed that telecommunications would be important
to preserving local schools and to strengthening rural
economic prospects. The university is installing
conduit and cable for its telecommunications facilities
on campus and planning for a new telephone
switching system. The university is studying the
possibility of establishing a pilot program that would
allow the medical school to enhance its ability to teach
students in Fargo, Jamestown, Valley City, Bismarck,
and Minot. The university is also seeking funds for
installation of a satellite uplink on campus.

Office of Central Data Processing

The Office of Central Data Processing of the Office
of Management and Budget has the responsibility for
data processing and telecommunications for state
agencies. Central Data Processing is responsible for
the voice networks used by public agencies throughout
the state. The state has a highway radio system, a law
enforcement radio system, and six data networks for
various agencies. North Dakota Century Code Section
54-44.2-02.1, enacted in 1987, requires the Office of
Central Data Processing to plan, coordinate, develop,
and implement modern systems of communications
within the state. After enactment of this provision,
Central Data Processing commissioned a consultant
to conduct a needs assessment study and to develop
a five-year telecommunications plan for state
government. The study was completed in August 1988
and Central Data Processing intends to take action
with respect to various recommendations made by the
consultant.

Federal Star Schools Grants

Federal Star Schools legislation, enacted in 1987,
appropriated $19 million for the purpose of making
grants to various partnerships for telecommunication
projects. To be eligible for a grant, a partnership must
be organized on a multistate or statewide basis. The
Star Schools program was authorized for a five-year
period with a total anticipated budget of $100 million.
A grant must be matched by a 25 percent local
contribution. A first-time grant may not exceed $10
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million and no partnership may receive more than a
total of $20 million. The purpose of the program is
to provide demonstration grants to eligible
telecommunications partnerships to develop,
construct, and acquire telecommunications audio and
visual facilities and equipment; to develop and acquire
instructional programming; and to obtain technical
assistance in order to encourage improved instruction
in mathematics, sciences, and foreign languages, as
well as other subjects such as vocational education.

Several telecommunications partnerships involving
North Dakota school districts have applied for grants
under the Star Schools program. The Northstar
Connection Project, cdnsisting of 48 school districts
and eight postsecondary institutions in western
Minnesota, northeastern South Dakota, and eastern
North Dakota, intends to demonstrate how the
creation of a regional multistate cooperative
interactive telecommunications network, utilizing
interactive fiber-optics video technology, can increase
options for learning and access to educational
opportunities for the residents located within the
boundaries of the project. Seven states, including
North Dakota, comprise the Satellite Educational
Resources Consortium and intend to participate in
four pilot programs using satellite interconnections.
The consortium will offer introduction to Japanese,
secondary calculus, statistics and probabilities, and
teacher inservice training. The Bismarck-McLean
County Telelearning Network is participating
through a Pennsylvania group that also involves seven
states. Barrister Associates, Inc., a company from West
Fargo that develops and sells computer software, the
University of Mary, and the Mandaree Public School
District intend, based on computer usage within
schools, to link up with other schools in reservation
areas from Mandaree, North Dakota, to southern
Nebraska. The purpose of the program is to connect
computers purchased for administrative purposes
with interactive computer-based education for
teaching purposes.

Superintendent of Public Instruction
1. State Grants

The 1987 Legislative Assembly appropriated
$50,000 from the general fund and $400,000 from
interest income on the school construction fund to the
Superintendent of Public Instruction to make grants
to school districts for electronic media equipment and
installation costs, The grant guidelines adopted by the
superintendent require applicants to demonstrate
ways in which technology would improve educational
opportunities in small and rural schools. Several
grants have been made to school districts or
consortiums of school districts under this program.
Mayville State University received a $62,000 grant
to provide German to 167 students in 10 school
districts. The West River Interactive Television
Cooperative, consisting of five school districts, received
a $90,000 grant to purchase a fiber-optic network
system. Once the system is in place, the cooperative
plans to teach advanced academic courses, vocational
education, adult education, and other courses through
the use of interactive television. The Velva Public
School District received a $5,380 grant to purchase



a satellite dish and related equipment in order to offer
a foreign language program. The Lake Region Special
Education Unit received a $68,000 grant to purchase
computer equipment that will connect 21 schools for
the purpose of developing regionwide special
education services and shared curriculum for regular
education in advanced maths and sciences. The
Prairie School Television Consortium, consisting of
over 100 school districts throughout North Dakota
and part of Minnesota, received a $23,000 grant to
establish a video library service that will enable the
consortium to broadcast large blocks of instructional
film and will enable schools in the consortium to
develop their own video library or course materials.
The Alexander Public School District received an
$8,000 grant to purchase satellite equipment that will
enable the school to utilize the Texas Instructional
Network (TI-IN) program. The Milnor Public School
District received a $3,000 grant to purchase
equipment that will assist it in utilizing the Division
of Independent Study and Prairie Public Television
programming more efficiently and easily. The Red
River Valley Consortium, consisting of 10 schools,
received a $63,000 grant to purchase satellite
receiving and related equipment in order to utilize
the Oklahoma State “German by Satellite” Program.
The Northwest Border Educational Cooperative,
consisting of Divide County Public School District,
Bowbells Public School District, and Columbus Public
School District, received a $12,500 grant to purchase
equipment and programming to provide a Spanish
course to several schools in the northwest part of the
state. The course consists of videos and computer
software. A teacher will work with the students by
telephone and by traveling to each school. The
Pembina Special Education Cooperative received a
$7,000 grant. Among other things, the cooperative
will purchase an electronic bulletin board and a
computer program for writing special education
individual educational plans.

2. State Plan

The Superintendent of Public Instruction, in
conjunction with the Mid-continent Regional
Educational Laboratory, has developed a long-range
statewide plan to coordinate and build on the various
technologies currently in place. The Mid-continent
Regional Educational Laboratory, funded by the
Office of Educational Research and Improvement,
United States Department of Education, is an
educational laboratory that serves seven midwestern
states. The goal of the plan is to improve educational
opportunities for North Dakota residents through
technology. In addition to identifying the need to
improve high school and elementary curricular offer-
ings, the plan identified other needs which could be
addressed through technology such as adult
education, inservice education for teachers, special
education services to students with special needs and
to the providers of those services, and better
recordkeeping for school districts. The plan identified
the following objectives that will be carried out by the
Superintendent of Public Instruction—to encourage
involvement in the development and implementation
of the plan; to increase the ability of the Prairie Public
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Television system to become an integral part of
enhancing North Dakota’s public education; to expand
the capacity of the Division of Independent Study
through technology; to mold existing technology
components into a single system capable of linking
every school district in the state with one another and
with the Superintendent of Public Instruction to
expand opportunities for students, teachers, and
community members; to support local school districts
and citizens in exploring technological systems to
improve education; and to evaluate current
technologies and their impact on students, teachers,
schools, and communities.

Western Interstate Commission for Higher
Education (WICHE)

The Western Interstate Commission for Higher
Education is a regional compact of 15 western states.
North Dakota has affiliate status with the
commission. The commission is working with western
states to establish a regional telecommunications
cooperative for the delivery of educational programs.
Most of the western states share a number of similar
demographic and economic conditions and as a result
are trying to solve many of the same problems. Tele-
communications offers potential for stimulating
economic progress by delivering continuing education
and other services to professionals and for enhancing
educational access by providing educational services
to citizens spread over great distances. As states
develop telecommunication systems, they could, with
few additional resources, expand their networks to tap
into other resources, expertise, and programs
available in other states throughout the region. A
regional telecommunications cooperative would
enable western states to use telecommunications
cooperatively to address common objectives. The
purpose of the cooperative would be to facilitate the
sharing of telecommunication technologies, programs,
and resources, including faculty and technical experts,
for educational and other purposes on an interstate
basis. The benefits of cooperating would include the
sharing of resources, the elimination of duplication
among systems and offerings, and the broadening of
participation in courses.

Prairie Public Television

Instructional television service is provided by the
North Central Council for School Television through
the broadcast facilities of Prairie Public Television.
The council is a nonprofit organization controlled and
funded by its member schools. The charge is $2 per
pupil in grades kindergarten through 12. Enrollment
in member schools totals approximately 53,600 in
North Dakota plus an additional 13,000 in Minnesota.
School programs are broadcast 4.5 hours every
schoolday and include 79 series in a variety of subjects
including social studies, guidance and health,
economics, history, arts and crafts, literature,
mathematics, science, German, Spanish, music,
language arts, emotional and social growth, grammar,
skills essential to learning, and drug awareness.
Prairie Public Television, in cooperation with the
North Central Council for School Television, has
broadcast instructional television programs for more
than 20 years.



Mayville “German by Satellite” Program

In 1986 Mayville State University and several
school districts received a grant from the Bremer
Foundation to test the teaching of “German by
Satellite” “German by Satellite” is a course developed
by Oklahoma State University College of Arts and
Sciences. The course is a 30-week program that
combines two 45-minute live television programs each
week with computer-assisted instruction. In addition,
students study a college level texthook and receive a
lab/workbook manual and German language
cassettes. In the remaining three days of each school
week, students work on four computer programs. The
programs consist of a sound integrated vocabulary
practice program, a dictation program, a
comprehensive grammar program, and a voice
recognition program. The voice recognition program
reacts to a student’s spoken input by checking
correctness of grammar, content, and pronunciation
in comparison to a previously stored statement by a
native speaker. Live interaction can also take place
during the satellite transmission via an audio bridge.
A representative of the Superintendent of Public
Instruction reported that the program has been
popular and successful and that it will be expanded
to several other schools in the future.

South Carolina Teleconference

The committee participated in a live teleconference
with several representatives of the South Carolina
Educational Television Network and of various South
Carolina universities and colleges. The network
broadcasts over 100 hours of instruction each day.
Over 500,000 children are enrolled in 193 educational
television series consisting of over 3,500 lessons or
programs offered by the network. The network offers
over 400 television programs and 70 radio programs
dedicated to inservice needs of teachers and school
administrators. In 1987 over 5,600 teachers
participated in inservice training programs without
leaving their classrooms. The network is used by
several universities to deliver college courses through
closed circuit systems. Nearly 4,000 students are
enrolled in these courses. Many of them are adults in
the workforce who are able to take the courses at
centers near their homes. More engineering degrees
are awarded through television courses than on
campuses. Medical faculty at a medical university
supply programs that are broadcast to health
professionals, state agencies, and other universities
across the state. The university provides access to all
major satellite videoconferences sponsored by the
American Medical Association, the American
Hospital Association, and other associations. One of
the universities disseminates information over the
network to clients in industry and business, public
schools, county extension offices, agricultural research
stations, hospitals, technical schools, and other
institutions of higher education. All of the services
provided by the network cost approximately an
amount equivalent to one percent of the state’s
education budget.

Teleconferencing is becoming more important as
state agencies in South Carolina are becoming more
cost conscience. Through teleconferences, agencies
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have been conducting training, making surveys, and
meeting management communication needs. The
state saves per diem, mileage, lodging costs, training
costs, lost time from the job, and wear and tear on
vehicles by conducting meetings through
teleconferencing. From 1985 through 1987, the
network conducted 319 teleconferences for state
agencies which provided training for 74,000 people.
Teleconferencing saves the state $1.2 million each
election year in poll worker training. The use of the
closed circuit network for teleconferences provided
services that would have cost the state $8 to $9 million
by traditional methods.

Committee Considerations

North Dakota, as a rural state, has a large number
of schools that are small, have limited resources, and
are often located great distances from neighboring
schools. Rural and isolated schools often have
difficulties attracting teachers or do not have the
enrollments necessary to support hiring certain
teachers, especially in subjects such as advanced
mathematics and sciences and foreign languages.
Opportunities for college-bound students in small
rural schools are often limited. In addition, many of
these schools have difficulties meeting state
accreditation standards. These difficulties have been
exacerbated in rural areas by the continued decline
in enrollments. Additionally, North Dakota’s
depressed economy has caused many school districts
to reduce expenditures through cutbacks in programs
and staff. While consolidation of schools is often
suggested as a means of increasing educational
opportunities for students, it often comes slowly due
to the desire to retain community identity. Consoli-
dation often increases distances between schools, thus
increasing travel time for students and for teachers
who teach in more than one school. Many schools
cooperate by sharing teachers or students.
Cooperation has expanded educational opportunities
for some students, but cooperative programs are
restricted by distances, scheduling, and costs.
Telecommunications can increase the level of
cooperation among schools and is an alternative
solution to the consolidation of schools to address the
problems of rural schools. Through
telecommunications students can take courses they
would not otherwise have access to and schools can
meet accreditation standards. Providing courses
through telecommunications can help schools
equalize educational opportunities regardless of
where a child lives or the size of the school the child
attends. Telecommunications can also provide staff
development courses and inservice training for
teachers and can help teachers and staff cut down on
the long distance travel required to obtain training.

The committee recognized the importance of
telecommunications to the education and business
needs of the private sector and numerous components
of state and local government as well as to all levels
of education. Testimony indicated that
telecommunication projects are being developed on an
ad hoc basis throughout North Dakota and in other
states. The committee generally agreed that
coordination of telecommunication technologies in the



state and with other states could produce cost savings
in the delivery of education, training, library
resources, public information, and intergovernmental
projects. The committee generally agreed that
cooperation among the parties interested in tele-
communications would allow the parties to utilize
more fully scarce resources, achieve common goals in
a cost-effective manner, and develop and use systems
that are compatible with each other. As a result, the
committee reviewed a bill draft establishing a compre-
hensive framework for the creation, development, and
use of telecommunication programs and systems. The
bill draft changed the name of the Educational
Broadcasting Council to the Educational
Telecommunications Council. It also changed the
membership of the council to include, in addition to
a representative of the Superintendent of Public
Instruction and of higher education, representatives
of the Department of Vocational Education, Prairie
Public Broadcasting, the Cooperative Extension
Service at North Dakota State University, the North
Dakota Association of Telephone Cooperatives, US
West Communications, and the Office of Central Data
Processing of the Office of Management and Budget.
The bill draft broadened the council’s focus from
television and radio to telecommunications and made
the council responsible for coordinating tele-
communication activities throughout the state and
with other states.

The president of Prairie Public Broadcasting
presented a six-year plan to implement tele-
communications in North Dakota based on the
expenditure of an amount equivalent to one percent
of all appropriations for education, which amounts to
an annual expenditure of $3.1 million based on
1987-89 appropriations. Implementation of the plan
would give direction to the state on the development
and planning of telecommunications. Under the plan,
the following would be established: closed circuit two-
way video capability throughout the state,
teleconference origination facilities, completion of
statewide broadcast television coverage, satellite
uplinking capability, school funding for educational
technology, and operating and maintenance support.
The system would have the capacity to interface with
fiber-optic systems developed throughout the state and
would provide rural schools in remote areas the
opportunity to take advantage of the tele-
communications system. More than 50 percent of the
money expended would be used for direct instructional
support. This support would include educational
technology utilization training, production and
broadcast of interactive courses in foreign languages
and advanced mathematics and sciences, production
of nursing education courses, production and
broadcast of a North Dakota history series, production
of teacher inservice education courses, and support for
and expansion of instructional television. Based on
this plan, the committee reviewed a bill draft which
provided for an appropriation to the Educational
Broadcasting Council to be used to coordinate, fund,
and assist in the development of educational
telecommunication programs and systems throughout
the state. Although the bill draft did not appropriate
an amount equal to one percent of all appropriations
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for education, it did appropriate one percent of the
amount appropriated for operating expenses for the
institutions of higher education and one percent of the
amount appropriated for foundation aid. Based on
1987-89 appropriations, it was estimated that the one
percent would equal approximately $2.1 million per
year.

Toll charges relating to the use of fiber-optic cable
to provide interactive television in schools are
regulated by the Public Service Commission. The
charges that apply to a regular telephone call would
apply to the use of the cable for educational purposes
in schools. A representative of the telephone industry
testified that, unless the use of cable for educational
purposes was exempt from those toll charges, the use
of cable to provide interactive television would be too
expensive for schools to use. As a result, the committee
reviewed a bill draft exempting the use of telephone
lines used for educational purposes from regulation
by the Public Service Commission. With the
exemption, the providers of the service would be able
to set the fees charged to school districts.

Recommendations

The committee recommends House Bill No. 1041 to
change the membership of the Educational
Broadcasting Council, change the name of the
Educational Broadcasting Council to the Educational
Telecommunications Council, and broaden the
council’s focus from television and radio to
telecommunications. Under the bill, the council would
be responsible for coordinating statewide educational
telecommunication programs and systems.

The committee recommends House Bill No. 1042
to exempt fiber-optic cable used for educational
purposes from regulation by the Public Service
Commission.

The committee recommends House Bill No. 1043
to appropriate an amount equal to one percent of the
amount appropriated for operating expenses for the
institutions of higher education and one percent of the
amount appropriated for foundation aid. The
appropriation is to the Educational Broadcasting
Council to coordinate, fund, and assist in the
development of educational telecommunication
programs and systems throughout the state.

CAREER GUIDANCE AND
DEVELOPMENT STUDY

House Concurrent Resolution No. 3024 directed a
study of the feasibility and desirability of establishing
and providing assistance for educational programs in
career guidance and development for children and
adults. The resolution notes that a serious need exists
in this state to increase the effectiveness of career
guidance and development to assist children and
adults in making informed career plans and decisions
and to assist educators, state planners, and
policymakers in developing improved educational
measures and counseling tools.

Career Guidance in North Dakota
Career guidance is not mandated in North Dakota.
Under standards adopted by the Superintendent of
Public Instruction, a school that is to become



accredited must meet all required standards and 85
percent of the optional standards. As part of the
optional standards, a school may offer student
personnel services, guidance, and counseling. The
Superintendent of Public Instruction’s Accreditation
Handbook requires a student personnel service
program to address the various needs of each student.
The school is encouraged to use existing community
services to aid in the delivery of student services. The
school must provide appropriate diagnostic and
prescriptive services for each student. The school may
also utilize a combination of intermediate agencies
to effectively provide for the student services.

Federal Law—The Carl D. Perkins
Vocational Education Act

Career guidance and counseling is an integral
component of vocational education in the Carl D.
Perkins Vocational Education Act, 20 U.S.C.
2301-2471.

Section 2381 authorizes the United States Secretary
of Education to make grants to states to assist them
in conducting career guidance and counseling
programs. The grants must be used for programs
organized and administered by certified counselors
and designed to improve, expand, and extend career
guidance and counseling programs to meet the career
development, vocational education, and employment
needs of vocational education students and potential
students. The programs must be designed to assist
individuals to acquire self-assessment, career
planning, career decisionmaking, and employability
skills; make the transition from education and
training to work; maintain marketability of current
job skills in established occupations; develop new
skills to move away from declining occupational fields
and enter new and emerging fields in high technology
areas and fields experiencing skill shortages; develop
mid-career job search skills and clarify career goals;
and obtain and use information on financial
assistance for postsecondary and vocational education
and job training.

Under the federal Act, career guidance and
counseling programs must encourage the elimination
of bias based on sex, age, handicapping condition, and
race; provide for community outreach; enlist the
collaboration of the family, the community, business,
industry, and labor; and be accessible to all segments
of the population. The three types of programs
authorized by Section 2382 of the Act must consist of:

1. Instructional activities and other services at all
educational levels to help students with the
skills described above.

2. Services and activities designed to ensure the
quality and effectiveness of career guidance and
counseling programs such as counselor
education, training of support personnel,
curriculum development, research and
demonstration projects, and a range of other
activities.

3. Projects that provide opportunities for counselors
to obtain firsthand experience in business and
industry, and projects that provide opportunities
to acquaint students with business, industry, the
labor market, and training opportunities.
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Testimony and Committee Considerations

The State Occupational Information Coordinating
Committee received a $237,000 grant from the
National Occupational Information Coordinating
Committee to develop and publish guidelines for
comprehensive career guidance standards that will be
used in several states throughout the country. The
state committee consists of the State Board of
Vocational Education, Division of Vocational
Rehabilitation Services of the Department of Human
Services, Governor’s Employment and Training
Forum, Job Service North Dakota, Superintendent of
Public Instruction, State Board of Higher Education,
and Economic Development Commission. The state
committee developed career guidance and
development guidelines for the elementary school,
middle school, secondary school, postsecondary school,
and adult levels. These guidelines will be used by
state and local educational agencies in developing
career guidance and development programs. These
guidelines are being tested through implementation
in four states. North Dakota is implementing the
elementary module in some of the public schools in
Grand Forks. The other three states are implementing
the middle school, secondary school, postsecondary
school, and adult modules.

Representatives of the State Board of Vocational
Education testified that vocational programs offer
guidance services to students in rural and urban
schools to make students aware of the options
available to them educationally and occupationally;
however, the demand for vocational guidance has
dramatically increased. For example, the number of
adults seeking career guidance doubled in 1987.
Additional funding is necessary for career guidance
in schools because many schools have been cutting
guidance services as a result of the depressed
economic conditions in the state. Concern was
expressed that a number of students in small schools
are not receiving career guidance services and
therefore are not aware of the educational and
occupational opportunities that are available. The
state board has 24 programs that serve approximately
104 school districts and four postsecondary
institutions. Approximately 44 percent of the students
in the state in kindergarten through grade 12 are
served by a professional guidance counselor. Seventy
school districts in North Dakota do not have access
to guidance services. Job Service North Dakota
provides counseling services and job training services
to youth and adults; however, a representative from
Job Service North Dakota testified that Job Service
does not have enough staff to assist the thousands of
people who are poorly prepared to enter the world of
work and who come to Job Service for assistance.

The committee reviewed a proposal submitted by
the State Occupational Coordinating Committee. The
purpose of the proposal would have been to provide
support to local communities through school districts
for career guidance and development programs to
prepare children and adults to make knowledgeable
career choices. Under the proposal, the Super-
intendent of Public Instruction would have been
required to adopt guidelines for the implementation
of career guidance and development programs. The



superintendent would have been required to consider
the guidelines formulated by the state committee. The
proposal contained a $600,000 appropriation which
would have been used to make grants to school
districts to implement career guidance and
development programs and to hire necessary staff.
Representatives of agencies that provide career
guidance testified that the proposal would not have
duplicated, conflicted with, or replaced their agencies’
efforts relating to career guidance and development.

Conclusion

Although the committee members generally agreed
that the concept of career guidance is important, the
committee makes no recommendation with respect to
career guidance and development programs for adults
and youth in light of the cost of the proposal.
Committee members indicated that the proposal
might receive legislative approval if it were sponsored
by one or more of the agencies that are members of
the State Occupational Coordinating Committee.

COMPETENCY TESTING STUDY

House Concurrent Resolution No. 3058 directed a
study of the feasibility and desirability of
implementing a program for competency testing of
elementary and secondary students in the areas of
mathematics, reading, and writing skills and of
providing remedial programs to educationally
deprived students. Students in North Dakota are
being tested for competency; however, school districts
have the option of choosing the tests they use. Because
different tests are given at different times during the
year, it is difficult to generalize the results and it is
impossible to make valid district-by-district
comparisons.

State Law

Under NDCC Section 15-21-09, the Superintendent
of Public Instruction is charged with supervision of
the examination of eighth grade and high school
pupils and with the preparation of courses of study
for the several classes of public schools. Section
15-21-04.1 authorizes the superintendent to adopt
standards for the accreditation of public and private
schools. To be accredited schools must meet certain
required standards and a certain percentage of
optional standards. One optional standard is to
provide student evaluations. If a school chooses to
provide student evaluations, the following criteria
must be met:

1. Standardized achievement tests must be
administered at any two grade levels in grades
9 through 12.

2. A nationally standardized group achievement
test and a nationally standardized group mental
ability test must be administered in either the
seventh or the eighth grade.

3. A nationally standardized achievement test and
a nationally standardized group mental ability
test must be given to two grade levels each year
in grades 1 through 6. The achievement and
mental ability tests must be administered at the
same grade levels to all students.

4, A standardized readiness screening test must be
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administered in either kindergarten or first
grade depending on which is the initial point of
formal education.

5. A diagnostic criterion-referenced test must be
administered in at least one subject area such
as reading or math, annually in each grade from
kindergarten through grade 8.

Federal Law

The Education Consolidation and Improvement Act
of 1981 is codified as 20 U.S.C. 3801-3863. Sections
3801 through 3810, often referred to as the federal
Chapter 1 program, provide financial assistance to
meet the special educational needs of disadvantaged
children. Sections 3811 through 3863, often referred
to as the federal Chapter 2 program, consolidate the
program authorizations contained in the Elementary
and Secondary Education Act of 1965, the Alcohol and
Drug Abuse Education Act, parts of the Higher
Education Act of 1965, the Follow Through Act, the
National Science Foundation Aid Act of 1950, and the
Career Education Incentive Act into a single
authorization of grants to states for the same purposes
that are set forth in those Acts. The grants are to be
used in accordance with the educational needs and
priorities of state and local education agencies as
determined by the agencies. The basic responsibility
for the administration of funds made available under
the federal Act is with state educational agencies.

Section 3812 appropriates such sums as may be
necessary to carry out the provisions of the federal Act
for fiscal years 1982 through 1987. Each state is
entitled to an amount that bears the same ratio to the
amount of money appropriated, less seven percent, as
the school age population of the state bears to the
school age population of all states except that no state
may receive less than .5 percent of the amount
appropriated less seven percent. The state must apply
for the funds and allocate 80 percent of the funds to
local educational agencies. State and local educational
agencies may use part of the funds to develop and
implement a comprehensive and coordinated program
designed to improve elementary and secondary school
instruction in the basic skills of reading, mathematics,
and written and oral communication relating to basic
skills improvement.

In planning for the utilization of funds under the
basic skills development portion of the Act, local
educational agencies are required to develop programs
that include a systematic strategy for improving basic
skills instruction for all children. The programs must
include diagnostic assessment to identify the needs
of all children in the school; establishment of learning
goals and objectives for the children and for the
schools; to the extent practical, preservice and
inservice training and development programs for
teachers, administrators, teachers’ aides, and other
support personnel, designed to improve instruction in
the basic skills; activities designed to enlist the
support and participation of parents to aid in the
instruction of their children; and procedures for
testing students and for evaluating the effectiveness
of programs. The programs may include areawide or
districtwide activities such as learning centers for
students and parents, demonstration and training



programs for parents, and other activities designed
to promote more effective instruction in the basic
skills.

Minimum Competency Testing

A competency test is a standardized examination
designed to demonstrate whether a student has
reached a given level of proficiency in any one of
several basic skills. It is different from an IQ test,
which is designed to measure innate ability. According
to a background paper prepared for the minimum
competency workshops sponsored by the Education
Commission of the States and the National Institute
of Education in September 1977, minimum
competency focuses attention upon the basic academic
skills of reading, writing, and arithmetic; presumes
that the state will set educational objectives;
presumes that the local school district will conduct
its programs so that the objectives will be achieved;
emphasizes minimal objectives for grade-to-grade
promotion and/or high school graduation; and
supposes that objectives will be stated and will be
explicit and that a statewide test will determine
whether the objectives are obtained.

Advocates of minimum competency testing believe
the existence of the test will cause schools to reorient
themselves so that objectives will be attained.
Advocates claim that testing will improve the class
of high school graduates, make both students and
teachers accountable for their actions, identify
teachers who are not teaching well (which will inspire
teachers to work harder), be an incentive for students
to work harder, and, if used as part of the graduation
requirements, add meaning to the diploma because
only those who have mastered basic skills would pass
the test and receive a diploma. Additionally, the test
results could be used to identify students who need
remedial help, identify structural problems in the
system’s educational program, and provide statewide
uniformity of education among schools.

Opponents of the use of competency tests as a
determinant in deciding whether to grant a diploma
say that teachers will “teach-to-the-test,” which will
inhibit innovative and flexible curriculum decisions.
In addition, the test might encourage marginal
students to drop out of school rather than take the
test and be branded as unintelligent. Finally, the test
is used to place students in special classes or tracts
based on ability, often resulting in racially segregated
classrooms.

Legal Implications of Competency Testing

In the case of Debra P. v. Turlington, 474 F.Supp.
244 (M.D. Florida 1979), the students claimed that the
minimum competency examination they were
required to pass to receive a diploma discriminated
against them in violation of the equal protection
clause. Test results showed that 78 percent of the black
students failed as compared to 25 percent of the white
students. The United States district court in Florida
found that the discriminatory impact was not enough
to sustain the challenge. The court said there must
be some evidence of discriminatory intent, e.g., after
the discriminatory intent is shown to have been
known, it must be further demonstrated that the
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action was taken because of the impact it would have
on a certain group rather than in spite of the impact.
The students in Debra P. were unable to show that
there was discriminatory intent.

The students also argued that the test violated
equal protection because some of the students who
took the test had spent the first few years of their
education in segregated schools while white children
had the benefits of superior schools. The court issued
an injunction to prohibit the use of the test until all
the students taking the test had been trained
exclusively in desegregated schools. The court
permitted the use of the test during the period of the
injunction for remedial purposes.

The students also claimed that implementation of
the test was unfair because they did-not have
adequate notice of the test requirement for
graduation. The students were in the spring semester
of the 11th grade when they took the first test. Those
who failed had a total of three chances in their senior
year to pass. The court found this violated due process,
reasoning that the students may have studied
differently and the teachers may have taught
differently had they been aware of the requirement
earlier. The court found a little over a year to be
inadequate notice. In a similar case, Anderson v.
Banks, 520 F.Supp. 472 (8.D. Georgia 1981), the
United States district court in Georgia found that two
years was adequate notice,

In Anderson the court addressed the issue of
whether the tests themselves were so arbitrary and
capricious as to violate substantive due process and
thus should be totally banned. The court found that
the state met its burden of showing a rational
relationship between the test and the legitimate state
interest of improving education. Thus, the court
upheld the use of the test.

Debra P. was appealed and the United States Fifth
Circuit Court of Appeals upheld the district court’s
injunction but remanded for further findings that
would affect the use of the test as a diploma sanction.
The circuit court first required the state to demon-
strate that the competency test was a fair test of what
had been taught in the Florida classroom. Secondly,
the court said that even if the test were instructionally
valid, the state would have to demonstrate either that
the test’s racially discriminatory impact was not due
to the present effects of past intentional
discrimination or that the test’s use as a diploma
sanction would remedy those effects.

On remand, the district court concluded that the
state had met its burden of proving, by a
preponderance of the evidence, that the competency
examination was instructionally valid (a fair test of
that which was taught in the Florida schools) and
although traces of past segregation still existed to
some extent there was no cause or link between the
disproportionate failure rate of black students and the
present effects of past segregation. The district court’s
findings were upheld on appeal.

A review of these cases indicates that if a
competency test is to be used as a requirement to
receive a diploma, the test must not discriminate, it
must be instructionally valid (test what has been
taught in the classrooms), and sufficient notice must




be given regarding the test’s implementation.

Testimony

Chapter 1 is a federally funded program designed
to provide remedial instruction in the areas of math
and reading. Approximately seven percent of the
students in North Dakota are served by Chapter 1;
however, participation is mainly at the elementary
level where 15 percent are served in grade 2 and
progressively fewer at each grade level through grade
12. In grade 6, for example, about 9 percent are served;
at grade 9 about three percent are served; and at
grades 11 and 12 less than one-half of one percent are
served.

The Superintendent of Public Instruction
distributed $7 million in federal funds to 257 school
districts in North Dakota under the Chapter 1
program during the 1985-86 school year. Those funds
were used to provide remedial instruction to
approximately 8,640 public school students and 490
nonpublic school students. The superintendent
received over $8 million in Chapter 1 funds for the
1987-88 school year. Chapter 1 funding must be used
primarily in schools having high concentrations of
students from low income families; however, all
students in those schools are eligible to receive
remedial assistance. Based on national surveys,
Chapter 1 programs have proven effective. In North
Dakota, most students in grades 2 through 6 who
score below the 45th percentile on the Iowa Text of
Basic Skills or the survey of Basic Skills Test
published by Science Research Associates are served
by Chapter 1 programs. Approximately 27 school
districts received $120,000 for providing basic skills
instruction under the federal Chapter 2 program
during the 1986-87 school year. An analysis of
statewide scores indicates that North Dakota is above
the national average on the composite scores for each
grade on the various nationally standardized tests
that are used by local school districts. Examination
of score frequency distributions, however, indicates
that approximately 14 percent of the 11th graders fall
below the national 30th percentile and about seven
percent fall below the 20th percentile. It was
suggested by a representative of the Superintendent
of Public Instruction that additional remedial services
could be provided to students in grades 7 through 12
to complement the services obtained through Chapter
1 in kindergarten through grade 6.

The two most common tests given to students are
the norm-referenced tests and the criterion-referenced
tests. Norm-referenced tests are based on the
curriculum guides of several states and address
common areas that are taught. Norm-referenced tests
comprise a normal curve distribution and percentile
based on national samples. Criterion-referenced tests
are tests that individual school districts select based
on what is taught in the district. When a criterion-
referenced test is used, a study needs to be conducted
of curriculum and the kinds of objectives that should
be reached in each grade level. The costs of testing
can be held down if students are tested at various
grade levels rather than testing each student in each
grade.

A representative of the Superintendent of Public
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Instruction testified that a testing program that
assessed essential curriculum objectives at selected
grade levels in all schools so that all regular education
students in those selected grades would be taking the
same basic skills test would enable a meaningful
inservice and remedial instruction program to take
place with the goal of improving levels of achievement.
Such a testing program would enable district-by-
district comparisons to be made so that test score
information could be used to develop comprehensive
school improvement programs. Although it would be
expensive to implement an objective statewide testing
program in the basic skills coupled with remedial
instruction and a school improvement program, one
phase of the program without the other would not be
productive, For testing to be useful, students or schools
identified as having weaknesses would have to be
provided with remedial instruction or school
improvement programs.

Representatives of the Superintendent of Public
Instruction pointed out some pitfalls to testing. In
some states, in response to pressure to improve the
standing of a class, a school, or a district, school
officials switched to easier tests, eliminated certain
populations from the testing, used coaching
techniques such as running television programs to
tutor students on how to take the test, or informed
students of certain items that were on the test. Thus,
test validity is questionable. In some states, when
competency testing programs were initiated, the
dropout rate at the secondary level increased
dramatically because students did not want to be
exposed to testing. In Washington and Missouri, the
minimum standards required on the test became the
maximum standards because teachers began to teach
to the test.

Representatives of the Superintendent of Public
Instruction opposed the concept of large-scale
minimum competency testing. Concern was expressed
that the use of this type of test establishes minimums
that could become the goals for students who could
go well beyond the goal of the minimum competency
standards.

The United States Department of Education has
contracted with the Council of Chief State School
Officers to work with various organizations to plan
and implement a state-by-state assessment program.
In April 1988, Congress requested the National
Assessment of Educational Progress, a testing
organization that coordinates national testing of
student samples throughout the United States, to
develop a state-by-state testing project that would
enable states to compare their students’ results with
results of students in other states. Initially, eighth
grade students will be tested in mathematics in the
spring of 1990. Additional grades and subjects will be
tested during following years. Data must be collected
by sampling techniques that are representative on a
national, regional, and state basis, with reports at
least every two years for reading and mathematics,
every four years for writing and science, and every six
years for history, geography, and civics. The federal
government will pay for 80 percent of the cost of
testing and states must pay 20 percent. While state
participation is voluntary, representatives of the



Superintendent of Public Instruction testified that the
superintendent supports participation in this program
and proposes that inservice training will be provided
after strengths and weaknesses are identified from an
analysis of the results.

Conclusion
The committee makes no recommendation with
respect to competency testing of elementary and
secondary students.

SPECIAL EDUCATION INTERAGENCY
AGREEMENTS

Section 15-59-05.2 requires the Superintendent of
Public Instruction to cooperatively develop and
implement interagency agreements with public and
private agencies for purposes of maximizing available
state resources in the fulfillment of providing the
education and related services required by Public Law
94-142. Public Law 99-457 requires the agreements
to define the financial responsibility of each agency
for providing handicapped children with a free
appropriate public education, establish procedures for
resolving interagency disputes among agencies that
are parties to the agreement, and establish procedures
under which local educational agencies may initiate
proceedings to secure reimbursement from agencies
that are parties to the agreements. The superin-
tendent is drafting a new Education of the
Handicapped Act plan that will cover the years
1990-1992. A component of the planning process is to
review the existing agreements between the Super-
intendent of Public Instruction and other agencies
and to revise and develop new agreements as needed.

The agreement between the Superintendent of
Public Instruction and the Director of Institutions’
office, regarding the responsibility of each agency to
provide services to handicapped students from ages
three through 21, will be revised when the
responsibility for administrating Grafton State School
is transferred from the Director of Institutions’ office
to the Department of Human Services. Another
agreement with the Department of Human Services
specifies the responsibilities of each agency for the
provision of services to handicapped children from
birth to two years of age. A third agreement, among
the Superintendent of Public Instruction, State Board
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of Vocational Education, Department of Human
Services, and Job Service North Dakota, covers each
agency’s responsibility in planning transitional
arrangements for handicapped students who are
moving from school programs to other agency
programs at ages 18 through 21.

The Superintendent of Public Instruction has an
agreement with the Region 8 Administration for
Children, Youth, and Families located in Denver,
Colorado. That agency represents the North Dakota
Head Start program. The agreement specifies
responsibilities of the Superintendent of Public
Instruction and the Region 8 Head Start Program for
the provision of services to handicapped children ages
three through five. The superintendent is developing
an agreement with the Office of Indian Education
Programs at the Bureau of Indian Affairs regarding
the responsibilities of each agency for the provision
of services to handicapped children on reservations.
The superintendent is also developing agreements
with the Head Start programs on each of the
reservations that will be similar to the agreement
with the Region 8 Administration for Children, Youth,
and Families. There is potential that the
superintendent will enter into an agreement with
respect to the provision of services to handicapped
students in juvenile and adult correctional facilities.

The Department of Human Services, Department
of Health and Consolidated Laboratories, and
Superintendent of Public Instruction are developing
a system for tracking children from birth through age
five who are at risk for developmental delays. These
children are at risk because of problems at birth, such
as low birth weight, respiratory problems, or other
factors that require them to be placed in a neonatal
intensive care unit or because of environmental
factors such as having a teenage parent or a parent
with developmental disabilities, chemical abuse, or a
history of abuse and neglect in the family. These
agencies are working with physicians in the private
medical sector to identify infants who are at risk. The
superintendent is anticipating that a potential
agreement will result from the collaborative
arrangement.

The committee took no action with regard to the
report.



EDUCATION FINANCE COMMITTEE

The Education Finance Committee, established by
1987 Senate Bill No. 2002, was assigned three studies.
Senate Bill No. 2002 directed a study of education
finance issues, including the issues of adequate
funding for school districts, the amount of money
spent by school districts for noninstructional purposes,
the inequities in the distribution of transportation aid
to schools, local effort in support of schools, other
funding sources including federal programs and
energy tax revenue available to schools, and the
special needs of schools in sparsely populated areas
of the state. As part of this study, the Legislative
Council directed the committee to study the funding
of adult basic and secondary education and small but
necessary schools. House Concurrent Resolution No.
3015 directed a study of the administrative structure
of school districts and a review of the administrative
structure of elementary and secondary school districts
in other states. Additionally, the chairman of the
Legislative Council directed the Education Finance
Committee to study the effect of federal law on state
law relating to age of schoolbus drivers.

Senate Bill No. 2002 required three professional
educators to be on the committee. The Legislative
Council selected one educator from a small school
district, one from a medium school district, and one
from a large school district.

Committee members were Representatives Serenus
Hoffner (Chairman), Moine R. Gates, Ray Meyer and
David O’Connell; Senators Bonnie Heinrich, Jerome
Kelsh, Don Moore, and Curtis M. Peterson; and
Citizen Members Julian Bjornson, Duane J. Carlson,
and Paul Pearson.

The report of the committee was submitted to the
Legislative Council at the biennial meeting of the
Council in November 1988. The report was adopted
for submission to the 51st Legislative Assembly.

SCHOOL FINANCE STUDY
The four significant sources for the payment of state
financial aid to public school districts in North Dakota
are the state foundation aid program, transportation
program, special education reimbursements, and
tuition apportionment payments.

Foundation Aid Program

The foundation aid formula utilizes three major
components to derive the amount of state payments
made to school districts. The first component is the
per-pupil based state payment. In addition to the per-
pupil based state payment, schools receive a per-pupil
payment from the state tuition trust fund. Total per-
pupil payments made to schools from the 1975-76
school year through the 1988-89 school year are
illustrated by this table:
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Foundation Tuition Total State

Payment Apportionment Payment
1975-76 $ 640 $ 38 $ 678
1976-77 690 47 737
1977-78 775 47 822
1978-79 850 53 903
1979-80 903 80 983
1980-81 970 106 1,076
1981-82 1,425 98 1,523
1982-83 1,353* 158 1,511
1983-84 1,400 176 1,576
1984-85 1,350 202 1,552
1985-86 1,425 209 1,634
1986-87 1,370** 216 1,579
1987-88 1,400 215 1,615
1988-89 1,364*** 177 %Ak 1,541

* The 1981 Legislative Assembly provided for a
$1,591 per-pupil foundation aid payment. The
appropriation necessary to fund this payment
was made in anticipation of certain oil
extraction tax revenues that were not received
by the state.

Senate Bill No. 2904 (1986), passed during the
special session, retroactively reduced the
educational support per pupil from $1,455 to
$1,370 for the second year of the 1985-87
biennium.

Estimated payment. The 1987 Legislative
Assembly provided for a $1,400 per-pupil
foundation aid payment. This amount was
reduced as a result of an executive ordered two
percent general fund reduction and referral of
the cable television tax.

**** Estimated payment.
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The second major component of the foundation aid
formula is the use of weighting factors. The weighting
factors generally favor schools with lower enrollments
and higher per-pupil costs and were included in the
original foundation aid program formula to account
for the fiscal burden suffered by those school districts.
The weighting factors are also higher for students
attending high schools. The number of students in a
district multiplied by the appropriate weighting factor
(determined by each school district’s enrollment in its
high schools and elementary schools), multiplied by
the foundation aid base payment equals the gross
entitlement of the school district from the state
foundation aid program. A summary of the current
weighting factors, the actual cost of education ratios
dating back to the 1974-75 school year, and the five-
year average cost of education ratios for the years
1982-83 through 1986-87 is shown at the end of this
report.

After a school district’s gross entitlement of
foundation aid is established, the third major
component of the foundation aid formula—property
equalization—is applied. A 20-mill ‘“equalization
factor” is multiplied times the net assessed and
equalized valuation of real property in each school
district. The intent of this equalization factor is to



make state educational funds available for
redistribution to school districts that have relatively
low property valuations. The underlying assumption
justifying application of this equalization factor is that
a school district with a high property valuation is in
a better position to raise locally a portion of its total
cost of education than is a district with a low property
valuation. The gross entitlement, less the amount
determined by use of the 20-mill equalization factor,
equals the net state foundation aid payment.

Until 1981 all counties were also required to
actually levy 21 mills to raise revenue in support of
education at the local level. The revenue raised by the
21-mill county levy was paid to school districts and
that amount was subtracted from the school district’s
foundation aid reimbursement. The amount of
revenue raised by the county levies varied depending
on the property wealth of each county. The theory and
rationale of this mandatory levy was that since
counties with relatively high property valuations
raised more revenue locally and received a
proportionately smaller share of state aid payments,
more money was available through the state
foundation aid program to be distributed to school
districts located in counties with relatively low
property valuations. Equalization of educational
opportunity was therefore enhanced, and the state
constitutional guarantee of a free and uniform system
of public school education was also addressed.

The passage in November 1980 of Initiated Measure
No. 6 brought with it expectations for dramatically
increased revenues for state educational finance.
Initiated Measure No. 6 imposed a 6.5 percent oil
extraction tax and provided that 45 percent of the
funds derived from the tax be used to make possible
state funding of elementary and secondary education
at a 70 percent level. With the electorate having
approved of the concept of public education being
funded at a 70 percent level by the state, the 1981
Legislative Assembly provided that 60 percent of the
oil extraction tax revenue be allocated to the state
school foundation aid program. Because the oil
extraction tax had been shown over the course of the
1981-83 biennium to be an extremely volatile and
unpredictable revenue source, the 1983 Legislative
Assembly enacted legislation providing for 90 percent
of the oil extraction tax revenues to be deposited in
the state general fund, rather than 60 percent to the
school aid program and 30 percent to the general fund
as had been provided in 1981.

The mandatory 21-mill county levy was eliminated
by the 1981 Legislative Assembly. Foundation aid
payments were also increased by more than 40 percent
for the 1981-82 and 1982-83 school years.

Transportation Program

State transportation aid is paid to school districts
according to the number of miles traveled and the size
of schoolbus operated. Transportation payments for
the 1987-89 biennium are 35.5 cents per mile for
schoolbuses with the capacity to carry nine or fewer
students and 72 cents per mile for schoolbuses with
a capacity to carry 10 or more pupils. Transportation
payments for the 1985-87 biennium were 38 cents per
mile for schoolbuses with a capacity to carry nine or
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fewer students and 76 cents per mile for schoolbuses
having the capacity to carry 10 or more students. In
addition, school districts receive 19 cents per day for
each student living outside city limits who is
transported in a bus with a capacity to carry 10 or
more students. School districts that arrange for
transportation within the incorporated limits of a city
within which a school is located receive 9.5 cents per
student per one-way trip.

State transportation aid has, over the years, steadily
increased as a percentage of all transportation costs
incurred by school districts. For the 1974-75 school
year, total transportation costs amounted to
$10,594,437 and state transportation aid amounted
to $5,592,617 or 52.8 percent. During the 1981-82
school year, total transportation costs amounted to
$23,112,963 and state transportation aid equaled
$17,523,956 or 75.8 percent. Total transportation costs
for the 1987-88 school year amounted to $22,776,286
and state transportation aid payments amounted to
$19,035,452 or 83.6 percent.

The transportation formula has been criticized
because there is a wide disparity in the percentage
of transportation costs reimbursed to school districts.
In general, rural school districts with fewer students
and long routes receive the highest ratio of state aid
to actual costs. Many such districts receive state aid
in excess of 100 percent of their actual costs. The
largest school districts with large student populations
and relatively short bus routes receive the lowest ratio
of state aid to actual transportation costs. These
districts typically receive state aid in amounts
varying between 40 and 75 percent of their
transportation costs.

In some school districts it costs $300 per year to
transport a student while in others the cost is as high
as $1,000 per student. Transportation costs ranged
from 69 cents to $1.71 per mile during the 1986-87
school year and the state average cost per mile was
91.4 cents. The range in cost per mile is due to various
factors. For example, some school districts hold costs
down by hiring their own mechanics, buying used
buses and used or rebuilt parts to repair buses, paying
immediate attention to maintenance, paying drivers
to use their own cars, and planning and limiting
routes. Other variables that affect the cost of
transportation from district to district include types
of roads, replacement schedules for buses, and salaries
of busdrivers. In addition, some school districts that
receive over 100 percent of their transportation costs
do not include administrative costs or depreciation as
part of their transportation costs.

During the 1985-86 interim, the Legislative Council
received a $6,000 grant from the National Conference
of State Legislatures for an education study. One part
of the study focused on North Dakota’s reimbursement
for elementary and secondary school transportation.
Forty-eight states were surveyed to collect information
on state approaches to financing transportation costs.
Special emphasis was placed on states that operate
under circumstances similar to North Dakota’s. Data
available about the costs of providing transportation
in the various types of school districts in the state was
reviewed to see if this data would provide insights into
how the current formula could be made more sensitive



to the experiences of North Dakota school districts.
Based on the formulas used by Idaho and Colorado
for transportation reimbursements, a representative
of the Superintendent of Public Instruction simulated
alternative approaches to financing transportation in
North Dakota. Special emphasis was placed on seeing
how changes to the parameters of the current system
might improve the distribution of transportation aid
across the state.

The committee reviewed various proposals based on
the formulas used by Idaho and Colorado to reimburse
school districts for transportation. Idaho reimburses
school districts for schoolbus transportation at 85
percent of allowable costs. Under this formula, the
state payment for transportation would be
approximately $1 million more than current
payments (excluding reimbursements for vocational
education, special education, and family
transportation). Colorado reimburses districts for
schoolbus transportation on the basis of 40 cents per
mile and 25 percent of the difference between the
current operating expenses and the mileage payment.
Maximum reimbursement is 90 percent of allowable
costs.

The committee reviewed two bill drafts based on the
Colorado formula. Both bill drafts would have reduced
the disparities between the percent of reimbursements
school districts receive under the existing formula.
One of the bill drafts would have changed the
reimbursement to school districts to 50 cents per mile
and 50 percent of the difference between the mileage
payment and the school district’s actual expenditures
for transportation the preceding year (the 50/50 plan).
The bill draft provided for a cap so that no school
district would have received more than 100 percent
of its actual expenditures for transportation. The
other bill draft would have provided for a
reimbursement of 60 cents per mile and 40 percent
of the difference between the mileage payment and
the school district’s actual expenditures for
transportation for the preceding year (the 60/40 plan).
Under this bill draft, no school district would have
received more than 90 percent of its actual
expenditures for transportation. Both bill drafts would
have provided for transportation payments to teachers
for travel between schools to teach and for
transporting students to other schools for academic
programs.

Under the 50/50 plan, state payments to school
districts would have amounted to $17,414,747 if
payments were capped at 90 percent of a school
district’s actual transportation expenditures and
approximately $17,500,000 if payments were capped
at 100 percent. The state will distribute
approximately $18,860,000 for transportation in the
1987-88 school year. Under the 60/40 plan state
payments would have amounted to approximately
$17,625,000.

The committee reviewed the impact of the 50/50
plan, without the 100 percent cap, on school districts.
Under the plan, no school district would have received
less than 50 percent of its transportation costs, while
under the current formula 12 sehool districts receive
less than 50 percent of their costs and four of those
school districts receive less than 25 percent of their
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costs. Three school districts would have received
between 101 and 120 percent of their transportation
costs under the 50/50 plan, while under the current
formula 35 school districts receive between 101
percent and 120 percent. Under the 50/50 plan, only
one school district would have received more than 120
percent of its transportation costs, while under the
current formula 15 school districts receive more than
120 percent. A representative of the Superintendent
of Public Instruction testified that the 50/50 plan with
a 90 percent cap would encourage school districts to
be conservative and run efficient transportation
programs because the school district would receive a
percentage of allowable costs. Even without imposing
a percentage cap, both formulas contained a cap
because in order for a school district to receive more
than 100 percent of its costs, its costs per mile could
not have exceeded 50 cents under the 50/50 plan, or
60 cents under the 60/40 plan. The formulas based
on Colorado law, unlike the current formula, would
not have provided an incentive for school districts to
purchase larger than necessary buses in order to take
advantage of the higher mileage payment paid for
large buses.

A formula that redistributed money by taking it
away from low density districts and distributing it to
school districts with high densities of students was
opposed because of the adverse impact it would have
on small rural schools.

Opponents of placing a cap on transportation
payments testified that a cap would penalize the most
efficient, frugal school districts. Testimony indicated
that those school districts use the money they receive
in excess of their transportation costs in the
classroom. One school administrator testified that if
the state placed a cap of 100 percent on transportation
expenses the administrator would spend more money
on transportation in order to receive higher payments
from the state. Additionally, a cap would not be
meaningful unless school districts used uniform
methods for calculating transportation costs, e.g.,
some districts include administrative costs and
depreciation as part of the cost of transportation while
others do not and some districts depreciate buses over
five years while others depreciate them over 10 years.
Committee members generally agreed not to consider
placing a cap on transportation payments.

The committee reviewed amendments to Senate Bill
No. 2002 (1987) that would have eliminated
transportation aid payments. Had the amendments
been adopted, the money paid to schools for
transportation would have been included in the per-
pupil foundation aid payment. Under the proposal,
local districts would have had the discretion to
determine how the additional funds would have been
used. School districts that receive a high percentage
of transportation reimbursement would have received
less money from the state under this proposal than
under the existing programs. Those districts would
have been required to raise money locally to cover lost
revenues from the state. Districts that are not
required to provide transportation or that receive a
low percent of transportation reimbursement would
have received an increase in total state dollars.

The current transportation formula has been



criticized because it does not address density.
Generally, the more dense the population of a district
the higher the cost per mile and the less adequate the
state payment. The committee reviewed a bill draft
that would have retained the current mileage
payments, but in addition, would have provided for
a weighted per-pupil payment to address the issue of
density. The amount of transportation aid a school
district received would have increased as the average
number of pupils transported per bus route mile
increased. Under this bill draft, the state would have
been required to provide an additional $443,000 per
year to fund transportation. Under the proposal,
school districts that receive a low percentage of
reimbursement under the current formula would have
been entitled to additional state funding. The bill
draft, however, did not address the problem of school
districts that receive over 100 percent of their
transportation expenditures. Under the proposal, 121
school districts would have received more than 100
percent of their costs.

The committee reviewed a bill draft that would have
retained the existing formula but would have provided
that no school district would receive less than 65
percent of its transportation expenditures. Under this
proposal, 32 school districts would have received
additional state funding at a cost to the state of
approximately $757,000 per year.

The state funds approximately 84 percent of the cost
of transportation, 50 percent of the cost of regular
education, and 31 percent of the cost of special
education. Committee members discussed whether
transportation should be funded at a higher level than
regular and special education. Committee members
generally agreed that the state should not increase
or decrease state aid for transportation by more or less
than five percent of current state expenditures and
that additional state aid for education should go to
the classroom instead of transportation.

The mileage payments for transportation have
increased from 12 cents a mile in 1975-76 to 35.5 cents
a mile in 1987-88 for small buses and from 26 cents
a mile in 1975-76 to 72 cents a mile in 1987-88 for
large buses. Per-pupil payments have increased from
15 cents a day in 1975-76 to 19 cents in 1987-88. A
school administrator from a densely populated school
district testified that his school district is efficient and
has an economical transportation system but the
district only receives 30 percent of its transportation
costs from the state. It was suggested that to increase
equity in the formula, the state should increase
payments made on a per-pupil basis and decrease
mileage payments. The committee reviewed a bill
draft to reduce the mileage payment for
transportation one cent for vehicles having a capacity
of nine or fewer pupils and two cents per mile for
schoolbuses having a capacity of 10 or more pupils.
The bill draft also raised the per-pupil payment seven
cents per day for each pupil transported and from 9.5
to 13 cents per pupil per one-way trip for in-city
transportation. This proposal would require the state
to pay an additional $47,000 for transportation
annually. No district would lose more than three
percent of its transportation aid payment.

An issue that surfaced during the 1985 and 1987
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legislative sessions concerned certain school districts
that charge for the transportation of rural
schoolchildren. School districts that have not been
reorganized are not required to provide transportation
to schools. Therefore, in school districts that have not
been reorganized, certain costs of school
transportation are charged to the parents of children
who are bused to school. This practice was challenged
by a Dickinson School District patron in Kadrmas v.
Dickinson Public Schools, 402 N.W.2d 897 (N.D. 1987).
The assertion was that North Dakota Century Code
(NDCC) Section 15-34.2-06.1, which allowed
nonreorganized school districts to charge for
transportation, violated the North Dakota
constitutional provision providing for a uniform
system of free public schools. The North Dakota
Supreme Court held that the constitutional provision
mandating a uniform system of free public schools
does not require the state or school districts to provide
free transportation for students to and from school.
On appeal, the United States Supreme Court affirmed
the constitutionality of the statute.

Special Education Reimbursements

School districts are statutorily required to provide
special education programs for handicapped children,
but are not required to provide special education
programs for gifted children. School districts that
make expenditures for the special education of
exceptional (handicapped or gifted) children are
entitled to receive state reimbursements for their cost
of education and related services. The state
reimbursement for each exceptional child per year
may not exceed three times the state average per-pupil
cost of education for instruction and four times the
state average per-pupil cost of education for related
services. The state average cost of education during
the 1985-86 school year was $2,817. Therefore, the
maximum reimbursement for special education
instructional costs permitted by law would amount
to approximately $8,450 per year. The method used
to reimburse school districts is based on the number
and qualifications of full-time special education
instructors employed by a school district. School
districts are reimbursed on an annual flat grant basis
for the cost of specific education personnel employed
to deliver education services to exceptional children.

The committee reviewed a bill draft relating to
several special education finance issues. Because
reimbursements to school districts for special
education are made based on the special education
personnel employed, the bill draft deleted statutory
references to state reimbursements being three times
the state average cost of education and four times the
state average cost of related services.

Transportation aid is paid to school districts for the
transportation of exceptional students to and from
schools in other districts and to and from schools
within the school district for special education
programs. The amount of transportation reimbursed
by the state is the same amount that school districts
are entitled to otherwise receive for transporting
students, except that such reimbursements must be
made for all miles traveled regardless of whether the
students live within the incorporated limits of cities



in which the schools they are enrolled in are located.
Some districts transport one or two exceptional
students on large schoolbuses and receive the
payment for large buses. Under the bill draft, school
districts would receive the payment for large buses
if they transported 10 or more pupils on a bus. School
districts would receive the payment for small buses
if they transported nine or fewer pupils on a bus
regardless of the size of the bus. This provision is
intended to encourage school districts to use small
schoolbuses if they are transporting nine or fewer
pupils. Additionally, the bill draft required
multidistrict special education boards to plan and
coordinate the transportation of pupils to special
education programs within the multidistrict special
education unit.

Social service agencies and courts have the
authority to place children outside their school
districts of residence if they are in need of either
special education services or services supplementary
to those generally provided to other public school
students. Until June 30, 1989, the school district of
residence is financially responsible to pay the bill for
these children up to 2.5 times the statewide average
per pupil, either elementary or secondary costs. The
2.5 times cost amounted to $7,403 for preschool
through grade 8 and $9,680 for grades 9 through 12
for the 1986-87 school year. For the 1987-88 school
year, the amount for preschool through grade 8 is
$7,855 and for grades 9 through 12 the amount is
$9,282. Legislation enacted in 1987 provides that
after June 30, 1989, the district of residence will be
liable to pay the admitting district the state average
per-pupil cost of education. The remainder of the
actual cost of educating these pupils will be made by
the district of residence and the state as follows: the
state’s share will be 40 percent in the 1989-91
biennium, 60 percent in the 1991-93 biennium, and
80 percent in the 1993-95 biennium. After June 30,
1995, the state will be liable for 100 percent of the
remainder of the costs of educating these handicapped
children.

Over the past several years, representatives of the
Superintendent of Public Instruction and school
administrators have recommended that the state
become financially responsible for 100 percent of the
cost of educating handicapped students placed outside
their school districts of residence by social service
agencies and courts and from state-operated
institutions because school districts have no control
over where these students are placed. The bill draft
required the state to pay the entire tuition and excess
costs of educating such children beginning on the
effective date of the Act.

If a handicapped student is unable to attend school
in the student’s school district of residence due to a
handicapping condition, the school district may
contract with another school district or with a private
in-state or public out-of-state school to provide
education to the handicapped student. The financial
responsibility of school districts that send their
students to other school districts for special education
is limited to 2.5 times the statewide average per-pupil
cost of education per year. The remainder of the actual
cost of educating the student is paid by the state.
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During the interim, it was reported that because state
laws limit the financial responsibility of school
districts that send their children to other school
districts for special education and because there is no
upper financial limit for the liability of a school
district that develops its own programs to educate
handicapped children within the district, the
incentive is for a school district to send children to
another school district for special education. The bill
draft created an upper limit of 2.5 times the cost of
education for a school district that educate its special
education students within the district. Under the bill
draft, the state is responsible for the remainder of the
cost of educating those students.

Under existing law, the school district of residence
is liable for the 2.5 times the cost of education, or the
actual cost if it is less than the 2.5 times cost,
regardless of how long a student is in a program
outside the student’s district of residence. Many
students are placed in programs that run less than
an entire year. Under the bill draft, a school district’s
liability is proportionately reduced if a student does
not attend school outside the student’s district of
residence for an entire school year.

The State Director of Special Education testified
that preschool programs for handicapped students are
expensive. The average cost of educating a preschool
handicapped student in 1986-87 was $4,028. The bill
draft changed the weighting factor for preschool
handicapped children from .49 to the weighting factor
for elementary schools which would range from .95
to 1.30, depending on the size of the elementary
school.

It was reported that some school districts that send
their handicapped students to other districts to be
educated either do not pay the tuition on time or do
not pay at all. The bill draft required the
Superintendent of Public Instruction, if notified by the
admitting school district that tuition payments are
due and are unpaid, to withhold the sending school
district’s foundation aid payments until the tuition
is paid.

Every school district in the state must be part of a
multidistrict special education unit. In some units,
school districts do not share in the cost of providing
programs and services unless they have a special
education student which often causes budgetary
problems for school districts. Requiring all school
districts within a unit to share in the cost of providing
programs and services would be similar to a school
district having an insurance policy. The bill draft
required each school district participating in a
multidistrict special education program to share the
costs of providing all special education programs and
related services. Under this proposal, school districts
would be more likely to determine whether a student
needs a program based on the student’s handicap and
not based on the cost of the program. The method of
sharing costs was not designated in the bill draft.

The bill draft also provided that when money is
distributed to a school district for special education
personnel, the Superintendent of Public Instruction
should give consideration to the units of service
provided by the district and the district’s special
education program costs and program needs.



Total costs of all special education services are
almost $38 million per year. In the 1986-87 school year
the state paid 31.27 percent of the total cost; the
federal government paid 6.76 percent; and school
districts were responsible for 61.97 percent. In 1985-86
the state share was 47.8 percent and the federal share
was 7.4 percent. It was suggested that state payments
be increased to pay for a much larger percentage of
the total cost of special education programs. The bill
draft appropriated $13 million to the Superintendent
of Public Instruction for special education. The State
Director of Special Education estimated that the
programs in the bill draft would cost approximately
$7 million. The bill draft provides that the remaining
$6 million is to be used to increase the level of special
education reimbursements for special education
programs.

Based on the recommendations of the State Director
of Special Education, the committee reviewed bill
drafts relating to the compulsory school attendance
exemption for handicapped students and group and
residential boarding home care for handicapped
students. A parent can be excused from requiring the
parent’s child to attend school if the school board
determines that the child has a physical or mental
condition that would render attendance or
participation in regular or special education
inexpedient or impracticable. This exemption is
intended for children who are terminally ill or who
have a medical condition that prohibits them from
attending school. Some people who teach their
children in home schools have sought an exemption
by arguing that requiring their children to attend the
public schools would cause trauma and damage to the
children’s peace of mind. The bill draft required the
child of a parent or guardian claiming an exemption
from the compulsory school attendance laws to first
be identified as handicapped under the special
education laws.

The Department of Human Services licenses group
foster care homes and boarding home care facilities
for special education students. Foster care homes can
provide services to both foster care children and
special education students. A facility registered for
boarding care cannot provide foster care services.
Boarding care homes are generally used to provide a
room for special education students because it would
be too difficult to transport them daily to special
education programs. For example, many special
education students who live in Minot during the week
and go home on weekends stay in individual family
homes licensed under the boarding home care laws.
All but one of the existing facilities that houses more
than four special education students is licensed under
the foster care provisions. The foster care license
requirements contain stricter fire and safety
standards than do the boarding home care licensing
requirements. The State Director of Special Education
testified that the less strict requirements for boarding
home care should only apply to residential homes that
provide boarding home care for no more than four
students. The committee reviewed a bill draft that
limited the kind of facility that can be licensed under
the boarding home care laws to private residences that
provide boarding home care to no more than four
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students. A facility providing care for more than four
students would have to be licensed under the foster
home care laws.

Tuition Apportionment and Other Payments

An increasingly important source of revenue for
school districts is the state tuition trust fund. This
fund consists of the net proceeds from all fines for
violation of state laws and the interest and income
from the state common schools permanent trust fund.
The Office of Management and Budget certifies to the
Superintendent of Public Instruction the amount in
the state tuition trust fund on the third Monday in
February, April, August, October, and December in
each year. The superintendent then apportions the
money in the fund among all school districts in the
state in proportion to the number of children of school
age residing in each school district.

In addition to the various payments already
discussed, school districts receive other revenue. Some
of this revenue is restricted to specific purposes such
as special education or vocational education programs.
Some districts receive revenue from various taxes
relating to coal, oil, and gas. Federal money is
distributed to certain school districts under federal
programs such as the waterbank program, federal
impact aid, and federal payments for game and fish
lands. The committee focused on mineral tax revenues
and the federal impact aid program.

Energy Tax Sources

Mineral tax sources of revenue for school districts
are the oil and gas gross production tax, the privilege
tax on coal conversion facilities, and the coal severance
tax.

Portions of the revenues from all three mineral taxes
are apportioned to school districts. With respect to the
oil and gas gross production tax, NDCC Section
57-51-15(3) provides:

Thirty-five percent of all revenues allocated to
any county must be apportioned by the county
treasurer quarterly to school districts within the
county on the average daily attendance
distribution basis, as certified to him by the
county superintendent of schools.

North Dakota Century Code Section 57-62-02(2)
requires 35 percent of the proceeds of the coal
severance tax to be deposited in the state coal
development fund to be apportioned by the State
Treasurer to coal-producing counties. Each county
must in turn apportion 30 percent of the money it
receives from this source to school districts within the
county on an average daily membership basis or to
school districts in adjoining counties when a portion
of those school districts’ land has been certified to be
eligible to share county funds.

North Dakota Century Code Section 57-60-14
requires the State Treasurer to allocate 35 percent of
the funds received from the privilege tax on coal
conversion facilities in each county to that county.
Section 57-60-15 requires 30 percent of all funds
received by a county from the privilege tax on coal
conversion facilities to be apportioned by the county
treasurer to individual school districts on an average
daily membership basis.



Federal Impact Aid Program )

The federal impact aid program is designed to
provide school districts containing federal
installations or pupils from such installations with
compensation due to the increase in school
enrollments in those areas as a result of the federal
activity and for property tax moneys the districts lose
because the federal property is exempt from taxation.

The federal payments will not be made to school
districts if the state makes less aid available to a
school district because it is eligible for federal aid than
the district would receive if it were not eligible for
federal aid, unless the state has a program to equalize
expenditures among the school districts of the state.
North Dakota does not equalize these federal
payments. A state that takes federal payments into
account may do so only to the extent of the proportion
that the local revenues of a school district covered
under the equalization part of a state aid program are
of that school district’s total local revenues for
education. According to federal law, a state’s program
for funding education is equalized if the state meets
a disparity standard or a wealth neutrality test, or
has exceptional circumstances. To meet the disparity
standard, the disparity in the amount of current
expenditures of revenue per pupil for free public
education among the school districts in the state
cannot exceed 25 percent. To meet the wealth
neutrality test, no less than 85 percent of the total
state, intermediate, and local revenues for all school
districts must be revenues that are not derived from
any wealth advantage that a school district may have
over any other school district. Additionally, a state
program can take federal impact aid into
consideration if the United States Secretary of
Education determines the state has exceptional
circumstances.

Education Guidelines and Goals
During the first part of the interim, committee
members developed and adopted the following
education finance guidelines to be taken into
consideration during deliberations on the various
education finance issues before the committee:

1. The committee should be futuristic. For example,
the committee should decide whether it wants
to be dealing with issues such as transportation,
reorganization, consolidation, and teacher
salaries 10 years from now.

2. The committee should establish a vision of what
qualities policymakers expect young people to
possess once they have gone through the
education system. It is imperative that teachers
develop the skills necessary to be able to impart
that vision and those expectations to students.

3. An education system should provide all children
with access to an equal educational experience,
including higher level academic and vocational
courses.

4. An education system should require financial
input from local school districts and the state.

5. The committee should look at all parts of the
education system to determine what is and what
is not working.
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6. The committee should take steps to eliminate
or reduce the disparities that currently exist in
the education finance system.

7. An education program should be responsive to
technology and responsive to the different ways
that people learn.

8. An education finance system should provide
incentives whenever possible rather than
disincentives or directives.

9. Committee members should look at the broad

picture and forget how proposals affect

individual districts.

The committee should propose legislation that

can easily be changed or that has change built

into it.

The committee also adopted the following goals with
regard to the provision of education in the state’s
elementary and secondary school system:

1. Schools should be responsive to the needs of

students and communities.

2. Schools should be flexible and should address the
individual needs of students. Schools should
have well-qualified staff. School staff should
receive inservice training that will provide the
staff with vision that staff members can impart
to students.

3. At a minimum, schools should teach students
the basics. Students should learn how to read,
write, and make computations. Students should
also be exposed to social sciences.

Schools should cooperate with each other.

Schools should use new technology.

. Schools should provide an environment
conducive to developing learning and thinking
skills.

7. Schools should be a positive part of the
community, should be involved in lifelong
learning, and should provide career guidance
throughout a student’s education process.

8. Schools should evaluate achievement and
challenge each student to that student’s
optimum level.

9. Schools should move in the direction of trying

to be a part of an efficient administrative unit.

The term of the school year should be increased.

School districts should have local control and

should be responsible for local financial effort.

Schools should actively explore and implement

the results of valid research on teaching and

learning methodology by using and expanding
ties with the state’s system of higher education.

10.

SERA N

10.
11.

12.

Testimony

The committee received testimony from school
personnel, citizens, representatives of the
Superintendent of Public Instruction and of various
education associations, and various education finance
consultants regarding education finance in general
and problems with North Dakota’s education finance
system.

Dr. John Augenblick, President, Augenblick, Van de
Water, and Associates, Denver, Colorado, testified that
a school finance system should make adequate
amounts of revenue available to ensure that all



students receive an adequate education, should
promote equity among school districts and their
students as well as taxpayers, and should maintain
a level of local control that is consistent with past
levels of local control in the state. The four goals of
a school finance system in North Dakota should be
to assure a minimum, adequate base of support to all
school districts; to offer school districts the choice to
raise money above the minimum base; to provide
incentives to school districts for school improvements
and to eliminate incentives for inefficiencies; and to
provide some assistance to school districts for capital
outlay. The state foundation aid formula should take
into consideration the individual characteristics of
school districts such as special education, sparsity,
cost of living, and cost of providing education. A state
should determine the best measure of wealth in the
state and may want to use both property wealth and
income to determine a school district’s fiscal capacity
to support education. Dr. Augenblick testified that the
variations in the revenues, tax rates, and spending of
school districts in North Dakota is at such a
significant level that policymakers should be
concerned about challenges that the education finance
system is not providing the constitutionally required
uniform system of free public schools. He criticized
North Dakota’s system of financing education because
it does not provide incentives for school improvement,
does not address the specific needs and characteristics
of school districts other than those related to size, and
may not be providing an equal educational
opportunity to all students.

Dr. Richard Hill, University of North Dakota,
testified that the quality of education should not be
a function of the wealth of the community in which
a child happens to live. School districts levying the
greatest number of mills are increasing their mill levy
rates twice as fast as those levying the lowest number
of mills. There is an increasing disparity among school
districts in local effort and in dollars available to buy
education.

Dr. E. Gareth Hoachlander and Dr. Robert A.
Fitzgerald, MPR Associates, Inc., Berkeley, California,
were retained by the North Dakota Education
Association to analyze North Dakota’s school finance
system. Dr. Hoachlander discussed issues relating to
how North Dakota compares to neighboring states
and the nation with respect to growth or decline in
average daily membership, pupil-teacher ratio,
spending per pupil, and ability of the state to support
per-pupil expenditures; the relationship between
differences in local wealth, tax effort, and spending
per student among school districts; how the current
system equalizes spending in North Dakota; and
relationships between district size and cost per
student. Spending inequities have increased
dramatically over the past 10 years. These inequities
have been caused by considerable differences in local
taxable valuation per average daily membership;
revenue from oil, gas, and coal taxes; revenue from
federal impact aid; and local tax effort. The proportion
of revenue to local districts from the state has declined
since 1981-82 which increases the difficulty in
improving equity in the education finance system.
The weighting factors that were designed to account

96

for differing costs associated with the operation of
different types and sizes of schools are no longer
reflective of the cost data compiled by the
Superintendent of Public Instruction. Dr.
Hoachlander and Dr. Fitzgerald recommended that
the weighting factors be changed and that an average
be used to minimize fluctuations. )

Dr. Fitzgerald testified that if all children in
districts of fewer than 50 in average daily membership
were moved to districts of the next size the state would
save $540,000 excluding transportation costs. If the
two smallest categories of schools were moved to the
next largest, the state would save $3.3 million
excluding transportation costs. This is approximately
one percent of the state’s foundation aid program. This
indicates there is not a strong economic reason for
consolidation, although consolidation may provide
benefits such as a wider range of curriculum and
activities for students. If the 20-mill equalization
factor were increased, more money would flow to the
poorer school districts. However, increasing the mill
levy would have a modest impact on increasing equity
because larger, wealthier districts would still be able
to tax themselves higher to improve the education
they provide. As the 20-mill equalization factor is
increased additional state aid would generally flow
to districts with over 500 students in average daily
membership. School districts with average daily
membership of between 159 to 300 students would
receive approximately the same amount of state aid,
and the smaller school districts would receive less
state aid because they generally have a higher taxable
valuation per student in average daily membership.
The increase in state aid is a function of taxable
valuation and not a function of size. If the equalization
factor were raised to 80 mills, there would be an
improvement in equity of 9.5 to 10 percent which
narrows the gap of spending per pupil by $80. Dr.
Hoachlander testified that North Dakota could
improve equity in spending and the overall quality
of education in North Dakota by increasing the
20-mill equalization factor; broadening the definition
of local wealth to recognize federal impact aid and oil,
gas, and coal tax revenues; adjusting the weighting
factors; and where practical, consolidating school
districts.

School District Expenditures for Instruction

The cost of education consists of expenditures for
instruction, administration, and operation and
maintenance of school buildings. Instructional
expenditures include expenditures for salaries and
benefits for instructional staff, instructional supplies,
staff development, and instructional equipment such
as computers and overhead projectors. In the 1986-87
school year, school district instructional expenditures
totaled $260,791,000. A representative of the
Superintendent of Public Instruction testified that
education expenditures for noninstructional purposes
have not been rising as fast in North Dakota as they
have been in other states. In 1985-86 approximately
72 percent of the expenditures that make up the cost
of education went toward instruction, 14 percent went
toward administration, and 14 percent went toward
operation and maintenance of school buildings.



Almost 74 percent of the budget in school districts
with enrollments of 550 students or more was spent
on instruction and 5.36 was spent on administration.
The percentage of a school district’s budget that is
spent for instructional services decreases as
enrollments decrease. In schools with 24 or fewer
pupils in high school, 55.67 percent of the school’s
budget was spent on instruction and 13.21 percent
was spent on administration. School districts spend
an average of $387 per pupil for operation and
maintenance of school district buildings which ranges
from 5.23 percent to 13.16 percent of the school
district’s budget.

Committee Considerations

The committee reviewed several proposals revising
the education finance formula. The committee
generally agreed that any formula approved by the
committee should increase state aid to school districts
by $35 million. The committee reviewed several
individual bill drafts that would have provided
incentives to school districts. The committee combined
several of the incentive bill drafts into an education
finance reform bill draft in an attempt to submit a
package of reform legislation to the 1989 Legislative
Assembly. That bill draft, entitled the North Dakota
Education Finance and Reform Act of 1989, would
have increased per-pupil payments from $1,400 to
$1,836 the first year of the biennium and from $1,412
to $1,991 the second year of the biennium. The 20-mill
equalization factor would have been increased to 40
mills. The bill draft would have changed the
weighting factors from a fixed number to a five-year
average in order to reflect more accurately the cost
of education in each enrollment category and to
minimize fluctuations.

Under NDCC Sections 15-40.1-07 and 15-40.1-08,
the weighting factors for high school and elementary
schools are based on the number of pupils in the
school. In some school districts the ninth grade is in
a building that is separate from the 10th through 12th
grade. As a result, the enrollment of the high school
drops and the school sometimes qualifies for a higher
weighting factor. The bill draft would have required
the weighting factor for high school students to be
based on the number of students in grades 9 through
12 in the school district rather than the number of
pupils in the school. For elementary schools, the
weighting factor would have been based on the
number of pupils in grades 1 through 6 in the school
district rather than the number of pupils in the school.
The weighting factor for alternative schools, however,
would have been based on the enrollment in the
school.

The bill draft contained an incentive for
nonaccredited schools to become accredited. Under the
bill draft, nonaccredited schools would have been
entitled to a $100 weighted per-pupil payment for two
years. School districts would have been required to use
the incentive payment to become accredited. A $100
weighted per-pupil payment would have been
deducted from the foundation aid payment of any
school district that was not accredited by the 1991-92
school year.

The bill draft contained a provision to encourage
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school districts to employ teachers with master’s
degrees or the equivalent. Under the bill draft, school
districts in which a certain percentage of the teachers
had at least a master’s degree or 32 hours of master’s
degree courses in subjects that enhanced their
instructional abilities would have been entitled to a
per-pupil payment. The per-pupil payment would have
increased as the percentage of teachers with master’s
degrees or the equivalent increased. The maximum
reimbursement would have been an annual payment
of $40 per pupil if at least 55 percent of the teachers
had master’s degrees or the equivalent.

Testimony indicated that North Dakota has one of
the lowest graduation requirements in the country.
The bill draft would have increased graduation
requirements from 17 to 21 credits over a four-year
period.

North Dakota Century Code Section 57-15-27
prohibits school districts from having funds in excess
of 75 percent of their last year’s operating budget in
an interim fund. There is no penalty if a school district
accumulates more in its interim fund than is allowed
by law. Forty-two school districts have approximately
$10 million in excess of the amount allowed by law
in their interim funds. The bill draft would have
reduced a school district’s foundation payment by the
amount of money the school district had in its interim
fund in excess of the amount allowed by law.

North Dakota Century Code Section 15-40.1-16.1
provides for transportation aid to school districts that
transport students to vocational education and special
education programs. As an incentive to encourage
cooperation among school districts, the bill draft
would have provided for transportation aid payments
to school districts for transporting students to
academic programs in other schools and for teacher
travel between schools to teach.

Finally, the bill draft would have appropriated
$200,000 to the Superintendent of Public Instruction
to make grants to school districts to establish
programs for gifted students.

Opposition was expressed to raising the 20-mill
equalization factor in an effort to increase
equalization because equalizing based on property
valuation is based on the assumption that property
valuation is indicative of ability to pay. It was stated
that the equalization factor seeks to equalize
educational opportunity by focusing on local property
valuation rather than actual dollar income. It was
suggested that local effort should be based on income
rather than property valuation.

Critics of providing incentive payments to school
districts for employing teachers with master’s degrees
testified that the incentive payments would put
money into the schools that already had the most
qualified teachers. The schools that would benefit the
most would be the large schools that are located in
cities that have colleges offering master’s degrees.
Critics testified that raising graduation requirements
would unfairly discriminate against the small rural
schools. Concern was expressed that raising
graduation requirements would increase the student
dropout rate. Critics of reducing a school district’s
foundation payment by the amount of the district’s



excess interim funds testified that it would penalize
school districts that save money for emergencies.

North Dakota school districts are paid for 180 days
of instruction. These instructional days include two
parent-teacher conference days, three holidays, and
two days for attendance at an annual North Dakota
Education Association convention. The committee
reviewed a bill draft that would have included one-
half day of inservice education training as part of the
180 days of instruction. Committee members
expressed concern that this would reduce the number
of hours teachers spend with students. Other
committee members favored the proposal because of
the importance of inservice education training and
because it would have allowed school districts to offer
a benefit to teachers at no cost to the school district.

The committee reviewed a bill draft that would have
provided incentive payments to school districts that
levied mills for capital improvements. Committee
members expressed concern that this propoesal would
divert money from instruction to buildings.

The foundation aid formula’s 20-mill equalization
factor has been criticized for not adequately
equalizing educational opportunities. In addition to
suggestions to raise the 20-mill equalization factor to
increase the local level of support required of school
districts with high property valuations, it was
suggested that the formula equalize other sources of
revenue to school districts. For example, many school
districts receive federal educational funds to replace
taxes lost due to the presence of federal property that
is not subject to state or local taxation. Because the
federal property is not subject to taxation, the 20-mill
equalization factor is not applied to that property thus
reducing the amount that is subtracted from the
foundation aid payment in those districts. In addition,
those districts also receive the federal educational aid.
Other school districts derive revenues from the coal
severance tax, the tax on the production of oil and gas,
and the tax on coal conversion facilities. As a result
of these concerns, the committee reviewed various
proposals, adding $35 million in state aid to the
foundation program and changing the equalization
factor to take other sources of revenue into
consideration. Under one of the proposals, the
equalization factor would have included the dollar
amount raised by all school districts for general fund
purposes plus total federal revenues received by all
school districts as payments in lieu of taxes, including
federal impact aid revenues, plus all oil, gas, and coal
tax revenues school districts receive, divided by the
number of pupils in average daily membership in
school districts in the state, multiplied by the number
of pupils in average daily membership in the school
district. This would have amounted to a deduction of
approximately $1,390 per pupil. Additionally, an
amount equal to all general fund reserves in excess
of 75 percent of the school district’s preceding year’s
general fund expenditures would have been deducted
from the school district’s foundation payment. The
proposal would have changed the weighting factors
so that each school district would have received a
factor of 1.21 for each pupil in grades 9 through 12
regardless of the size of the school. Each school district
would have received a weighting factor of 1.0 for each
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pupil in grades 1 through 6, a weighting factor of .52
for each kindergarten student, and a weighting factor
of 1.05 for each pupil in grades 7 and 8. The bill draft
would have changed how reimbursements are made
to school districts for special education. Instead of
reimbursing school districts based on the number and
qualifications of full-time special education
instructors employed in the school district, school
districts would have received a per-pupil payment for
each handicapped child. The weighting factor for each
handicapped student would have been based on the
student’s primary handicap. The proposal also would
have provided state payments to sparsely populated
school districts. Testimony indicated that maximum
efficiency in schools is achieved at a certain level of
enrollment. As the numbers drop below that level, the
cost of providing education increases at an increasing
rate. Under this proposal, school districts having fewer
students than estimated to be the maximum efficiency
level would have received additional state aid.

Representatives of the North Dakota Association of
Oil and Gas Producing Counties opposed deducting
oil, gas, and coal tax revenues from a school district’s
foundation aid payments. School districts save
mineral tax revenues during good years to prevent
fluctuations in revenues. The gross production tax was
originally enacted to provide revenues for in lieu of
tax payments to areas impacted by oil and gas activity
because oil equipment, which is worth millions of
dollars, cannot be taxed. Oil and gas revenues are
already equalized as 72 percent of the money in the
common schools trust fund is from oil and gas
revenues, and this money is distributed to every school
district in the state.

The committee reviewed a proposal relating to
education finance reform which would have changed
the rate of transportation aid for special education and
family transportation to the amount provided for
travel by state employees. The proposal established
a school district needs fund. Under this proposal,
school districts could have applied to the
Superintendent of Public Instruction for additional
state aid if they had a special need and were levying
at least 125 percent of the state average general fund
mill levy or at least 125 percent of the statewide
average levy in dollars per student. Under the
proposal, no school district would have received a
payment if the school district’s building was within
a certain number of miles from another school
district’s building.

School districts offering high school summer school
programs are entitled to receive proportionate
foundation aid payments for students enrolled in
those courses. A school principal testified that the
earlier remediation courses begin, the more effective
they are. Although some elementary schools provide
summer school courses, there are charges for those
courses and many of the families that have students
that need remediation cannot afford to pay for the
courses. The committee reviewed a bill draft providing
for proportionate foundation aid payments to school
districts for students enrolled in elementary summer
school programs. It was estimated by a representative
of the Superintendent of Public Instruction that this



proposal would cost approximately $1,435,000 a
biennium.

Adult Basic and Secondary
Education Funding

House Concurrent Resolution No. 3066 directed the
Legislative Council to study the funding of adult basic
and secondary education, to review the various
alternative methods of funding this type of education,
and to arrive at a method of funding adult basic and
secondary education that is secure and stable.
Although that resolution was not prioritized for study
by the Legislative Council, the Legislative Council
directed that consideration of the subject area
contained in the resolution be included in the study
of the financing of education called for in Senate Bill
No. 2002 (1987).

Background Information

North Dakota adult basic and secondary education
is presently financed with federal, state, and local
money. Federal money is derived under the Adult
Education Act of 1966, 20 U.S.C. 1201 et seq., and the
Job Training Partnership Act, 29 U.SC. 1501 et seq.
State money for financing adult basic and secondary
education is derived from the state general fund and
funds from the displaced homemaker program.

The congressional declaration of purpose for the
Adult Education Act of 1966 is “to expand educational
opportunities for adults and to encourage the
establishment of programs of adult education that
will—(1) enable all adults to acquire basic literary
skills necessary to function in society, (2) enable adults
who so desire to continue their education to at least
the level of completion of secondary school, and (3) to
make available to adults the means to secure training
and education that will enable them to become more
employable, productive, and responsible citizens.”
“Adult” is defined as any individual who is 16 years
or over or is beyond the age of compulsory school
attendance under state law. The Act authorizes grants
to states for the establishment or expansion of “adult
basic education programs” and “adult education
programs” to be carried out by local educational
agencies and public or private agencies. “Adult basic
education” means adult education for adults whose
inability to speak, read, or write the English language
constitutes a substantial impairment of their ability
to get or retain employment commensurate with their
real ability. “Adult education” is defined as services
or instruction below the college level for adults who
do not have a certificate of graduation from a school
providing secondary education or the basic skills to
enable them to function effectively in society.

The Adult Education Act appropriated $140,000,000
for fiscal year 1985 and such sums as may be
necessary for each of the three succeeding years. The
adult basic education program began in North Dakota
in 1966 through grants from the federal Adult
Education Act.

State Law

North Dakota Century Code Section 15-46-01
authorizes the school board of any public school
district to establish and maintain a public adult
education program as a branch of the public schools.
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An adult education program, when maintained, must
be available to all persons over 16 years of age who
for any reason are unable to attend the public schools
in the district. Section 15-46-04 provides that the
board of any public school district may use school
district funds for the purpose of aiding and promoting
adult education programs established by the school
board and authorizes the board to charge reasonable
fees to persons enrolled in adult education programs.
Adult education includes adult basic and secondary
education programs as well as other types of adult
education programs.

Section 15-21-04.2 makes the Superintendent of
Public Instruction responsible for coordinating adult
basic and secondary education programs and
authorizes the superintendent to hire a director for
that purpose. Section 15-21-04.3, created by the 1987
Legislative Assembly, establishes an adult basic and
secondary education fund for gifts, grants, devises, or
bequests for adult basic and secondary education. The
Superintendent of Public Instruction received $700
during the 1987-89 biennium for this fund.

Testimony and Committee Considerations

To receive a federal grant, a state must have a plan
for the establishment or expansion of adult education
programs to be carried out by local educational
agencies and by public or private agencies,
organizations, and institutions. The federal share is
90 percent of the cost of carrying out the state’s plan.
In 1966 North Dakota received its first federal grant
under the Adult Education Act of 1966 in the amount
of $62,269. The amount allotted to North Dakota has
consistently been increasing. In 1986 the state
received approximately $391,000 and in 1987 the
state received approximately $492,000. The first state
general fund appropriation for adult education
amounted to $250,000 for the 1983-85 biennium. The
1985-87 appropriation for adult education was
$225,000. The 1985-87 appropriation was reduced to
$216,000 by executive order. The 1987 Legislative
Assembly appropriated $400,000 for adult basic and
secondary education for the 1987-89 biennium.

The Superintendent of Public Instruction cooperates
with other agencies such as Job Service North Dakota
and the Department of Human Services to provide
adult basic and secondary education services. The Job
Service North Dakota bureau contracts with the
Superintendent of Public Instruction in the amount
of $220,000 per year to provide services for Job
Training Partnership Act eligible adults. That amount
was reduced from $250,000 in 1984. Further decreases
are anticipated in the future. The Superintendent of
Public Instruction also received $235,246 for the
1987-89 biennium to provide displaced homemaker
services through adult learning centers. Under the
displaced homemaker program, the clerk of court is
required to send a $50 marriage dissolution fee to the
State Treasurer for the displaced homemaker
program. In Gange v. Clerk of Burleigh County
District Court, 429 NW.2d 429 (1988), the North
Dakota Supreme Court upheld the $50 marriage
dissoluti