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89-02-01-01.

and 61-32-03. Repealed

District Hearing on Applications of Statewide or Interdistrict
Significance [Repealed]

Emergency Drainage [Repealed]

Notice of District Hearings [Repealed]

Content of Notice of Hearing [Repealed]

Affidavit of Mailing and Affidavit of Notice [Repealed]

Time for Determination by Board of Managers [Repealed]

Consideration by the State Engineer and Districts [Repealed]

Approval of Drainage Permit Applications by District [Repealed]

Denial of Application by the District [Repealed]

Notice by State Engineer of Public Hearing on Application of
Statewide or Interdistrict Significance [Repealed]

Evidence Presented at the State Engineer’s Public Hearing
[Repealed]

Consideration by State Engineer of Applications of Statewide
or Interdistrict Significance [Repealed]

Criteria to Determine Whether Drainagae Will Adversely Affect
Lands of Lower Landowners [Repealed]

Time for Determination by the State Engineer [Repealed]

Consideration of Evidence Not Contained in the Record [Repealed]

Conditions to Permits [Repealed]

Requirements for a Valid Permit to Drain [Repealed]

Procedure Upon Complaint of Violation [Repealed]

Enforcement Action Without Receipt of Complaint [Repealed]

Criminal Complaint [Repealed]

Ditches or Drains Existing for Ten Years or More [Repealed]

Notice of Drainage Application Denies to Commissioner of
Agriculture [Repealed]

Landowner Assessment Appeal to State Engineer

89-02-01-02.
definitions apply to this article:

1.  "Assessment drain" means—a-drain—constructed-pursuant-to is defined in
North Dakota Century Code ehapter61-16-1-or61-24 section 61-16.1-02.

Definitions. Unless the context otherwise requires, the following
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"Board" means—theboardof managers—of a—water resource—district is
defined in North Dakota Century Code section 61-21-01.

"District" means water resource district.

drainage-area is defined in North Dakota Century Code section 61-21-01.

“‘Emergency” means a situation that will cause significant damage to
people or property if not addressed immediately and that would not occur
under normal circumstances. An emergency may exist because of an
extremely wet hydrologic cycle. Damages caused by deliberate acts may
not constitute an emergency.

"Lake" means a well-defined basin whieh that characteristically holds
water throughout the year. Lakes go dry only after successive years of
below normal runoff and precipitation.

"Lateral drain" ferthepurpose-ofregulating-the-drainage-of-watermeansa

tras | aftor 4 blicl | . ‘ 1 il
drainage-system-from-outside-the limits—of theofiginal-drain is defined in
North Dakota Century Code section 61-21-01.

“‘Maintenance” means removal of silt and vegetation from a drain.
Maintenance does not include deepening or widening a drain.

"Party Parties of record" means each person named or admitted as a
party; or properly seeking and entitled as-efright to be admitted as a party.




"Pond" means a well-defined land depression or basin that holds water in
normal years throughout the summer. Ponds generally go dry only in
years of below normal runoff and precipitation.

“Series-of ponds;sloughs,takes Pond, slough, lake, er sheetwater, or any

series thereof’” means twe-ermere ponds, sloughs, lakes, or sheetwater

that are hydrologically linked naturaly-or-artificially.

“Sheetwater |s deflned by in North Dakota Century Code sectlon 61-32-
03

"Slough" includes two types:

a. Seasonal slough: a depression which that holds water in normal
years from spring runoff until approximately mid-July. In years of
normal runoff and precipitation, a seasonal slough is usually not
tilled, but can be used for hayland or pasture. In low runoff, dry
years, these areas generally are tilled for crop production, but
commonly refloed re-flood with frequent or heavy summer or fall
rains.

b. Temporary slough: a shallow depressionalarea depression that
holds water eris-waterloegged from spring runoff until approximately

early June. In years of normal runoff and precipitation, a temporary
slough is usually tilled for crop production. In years of high runoff or
heavy spring rain, a temporary slough may not dry out until mid-
July and generally would not be tilled, but may be used for hayland
or pasture. A temporary slough frequently refloeds re-floods during
heavy summer and or fall rains.

“Supplemental publie hearing” means a hearing held to review evidence
not contained in the record of the state engineer’s public hearing.

"Watercourse" is defined by in North Dakota Century Code section 61-01-
06. Iha#seeﬂemprewdes—Awatereewsee%ﬂed%e#%uareteeﬂeﬁeﬁhe




48-17. "Watershed" means the area whieh that drains into a pond, slough, lake,
or-sheetwater; or any series thereof.

History: Amended effective December 1, 1979; October 1, 1982; February 1, 1997,
June 1, 1998; January 1, 2015.

General Authority: NDCC 28-32-02, 61-03-13

Law Implemented: NDCC 64-45-08; 61-32-03

89-02-01-03. Permit required.

1

In addition to North Dakota Century Code section 61-32-03, a permit is required for:

1. An assessment drain.

2. Construction of a lateral drain.




3. Maodification of a previous permit, which includes deepening, widening, or
extending a drain.

4. Pumping, gravity, or placement of fill.

History: Amended effective December 1, 1979; October 1, 1982; February 1, 1997,
June 1, 1998; January 1, 2015.

General Authority: NDCC 28-32-02, 61-03-13

Law Implemented: NDCC 64-45-08; 61-32-03

89-02-01-04. Permits for assessment drains. Repealed effective February 1,
1997.

89-02-01-05. Exceptions to the need for a permit required.

1. A drainage permit under section 89-02-01-03 is not required for
maintenance of a drain.

2. The provisions of section 89-02-01-03;-exeept-subseetion-3; do not apply
to any drain constructed under the direct and comprehensive supervision

of the foIIowmg federal or state agencnes speemed—m—thrs—seenen%

a. The state water commission;
b. The army corps of engineers;
C. The natural resources and conservation service; for projects

constructed pursuantte under the Watershed Protection and Flood
Prevention Act [Pub. L. 83-566; 16 U.S.C. 1001];

d. The bureau of reclamation; for projects that are part of the originally
(1965) authorized Garrison diversion unit autherized-in1965;

e. The state department of transportation; for federal aid projects; and
f. The public service commission for surface mining projects.
However, these agencies shall must notify the state engineer of any

proposed drainage projects under their direct supervision during the
planning stages.



History: Amended effective December 1, 1979; October 1, 1982; February 1, 1997,
April 1, 2004; January 1, 2015.

General Authority: NDCC 28-32-02, 61-03-13

Law Implemented: NDCC 64-45-08; 61-32-03

89-02-01-06. Determination of watershed area. The determination of the
watershed area must be made using aceurate—orreliable the best available maps or
surveys. Published-seven-and-one-half-minute-topographic-maps LIDAR information or
a survey conducted under the supervision of a registered land surveyor are preferred.
Published seven and one-half minute topographic maps may also be utilitzed. This
information may be supplemented by aerial photographs of the watershed or by an
onsite investigation # requested by the applicant or the-local-waterreseuree board; or if
the state engineer determines it is necessary.

History: Amended effective December 1, 1979; October 1, 1982; February 1, 1997;
January 1, 2015.

General Authority: NDCC 28-32-02, 61-03-13

Law Implemented: NDCC 64-45-08; 61-32-03

89-02-01-07. Filing application. Any person desiring a drainage permit shall
must file an application with the state engineer on a form provided by the state
engineer. Fhe—applicant—f If requested by the state engineer or the board, shall the
applicant must provide an engineering analysis showing the downstream impacts of the

proposed drainage. The analysis;—at-the-diseretion-of thestate-engineer-or-the board
may need to include a determination of the eapacity-of-the-drain—and-the drain’s and
receiving watercourse watercourse’s capacities and a eemparisen-of volume and timing
comparison of predrainrage pre-drainage and pestdrainrage post-drainage flows. If the
application is incomplete; or i the information contained-therein is insufficient to enable
the state engineer or the-appropriate-district board to make an informed decision on the
application, the-application-must it will be returned to the applicant for correction.

History: Amended effective December 1, 1979; October 1, 1982; February 1, 1997;
January 1, 2015.

General Authority: NDCC 28-32-02, 61-03-13

Law Implemented: NDCC 64-45-08; 61-32-03

89-02-01-08. Referral of applications to appropriate district. Upon receipt of
a properly completed application, the state engineer shall must determine whether the
application involves drainage of statewide or interdistrict significance using-the-factors
set—out-in under section 89-02-01-09. The state engineer shall must attach to the
application any comments, recommendations, and engineering data that may assist the
appropriate district in making a determination on the application. The application must
then be referred to the apprepriate district within which is—feund a majority of the
watershed er-drainage—area of the pond, slough, lake, er sheetwater, or any series
thereof is found.




History: Amended effective December 1, 1979; October 1, 1982; February 1, 1997,
June 1, 1998; January 1, 2015.

General Authority: NDCC 28-32-02, 61-03-13

Law Implemented: NDCC 64-45-08; 61-32-03

89-02-01-09. Criteria for determining whether drainage is of statewide or
interdistrict significance. In determining whether the proposed drainage is of

statewide or interdistrict significance, the state engineer shallbe-guided-by-the following
eriteria must consider:

1.

H
jw
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Drainage which-would—affect affecting property owned by the state or its
political subdivisions.

Drainage of sloughs, ponds, or lakes having recognized fish and wildlife
values.

Drai il drai : ored lake.
Drainage which-weould-have having a substantial effect on another district.

Drainage which-would-convert converting previously noncontributing areas
(based on the National Oceanic and Atmospheric Adminstration Atlas 14
twenty-five year event - four percent chance) into permanently contributing
areas.

For good cause, the state engineer may classify or refuse to classify any

proposed dralnage as havmg stateW|de or |nterd|str|ct S|gn|f|cance—er—the

History: Amended effective December 1, 1979; October 1, 1982; February 1, 1997;
January 1, 2015.

General Authority: NDCC 28-32-02, 61-03-13
Law Implemented: NDCC 64-45-08 61-32-03

89-02-01-09.1. Board procedure for processing applications to drain.

1.

The board shaH must use the following procedure in-this-subsection-when
it—processes to process a drainage permit application that-thestate

engineer-has-determined-s of statewide or interdistrict significance:
a. Upon receipt of an application to drain from-the-state-engineer, the

board shall must set the date, time, and place for a meeting at

which it will receive information-concerning-the-meritsof as-wellas
any testimony er-infoermation pertinent to the application. At the

applicant's expense, the board shall-alse must give notice by mail




notless—than at least twenty days frem before the date set for
consideration-of the drainage-application meeting to:

(1)
(2)

(8)
(9)
(10)

The applicant.

All record title owners efreal-estate and holders of a contract
for deed whose property would-be-erossed-by the proposed

drain would cross.

All downstream riparian landowners en-the-watercourse-into
which—waterwill bedrained who are the board determines
have the potential to be adversely impacted as-determined

by-the board.

Any board that whose district would be substantially affected
by-the-waterto-be-drained.

The state game and fish department.

The state department of health.

The state highway—ecommissioner department  of

transportation, county commissioners, anrd or board of
township supervisors if the proposed drainage drain will
affect or cross the right-of-way right-of-way of any public
highway, street, or road within their jurisdiction jurisdictions.

The state engineer.

The natural resources conservation service.

Any person who has made a written request for notification
of that the project and has advanced the cost of providing

that notification. Such-advance-may-notexceedten-dollars-

Notice must alse be published in a newspaper of general circulation
in the area of the proposed drainage once a week for two
consecutive weeks. Final notice must be published roet-more-than

between five and fifteen days nerless-thanfive-daysfrom before

the date set for the meeting.

The notice must give the essential facts of the proposed drain,
including rame:

(1)

Name and address of applicant; legal
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Legal description of the area to be drained;

(3)  Drain purpose efthe-drainage; watercourse

(4) Watercourse into which the water will be drained; legal

(5)  Legal description of the drain’s confluence ef-the-drainand
with the watercourse into which the water will be drained; the

(6) The time, date, and place of the board's-consideration-of- the

apphieation meeting; and the

(7)  The location and date of availability of information regarding
the project.

At least fourteen days prierto before the date-set-by-the boardfor
its meeting to-receive-information-on-the-application, the applicant

shall must submit to the board all documentary information the
applicant intends to present at the beard's meeting. The board shall
must immediately place sueh the information in the board's office if
the office is open for public access at least twenty hours each
week—orif. If the board’s office is not open to the public at least
twenty hours each week, in—eustedy—of the information must be
immediately placed with the county auditor of the county in which
the majority of the watershed of the drain is—te will be built. The
information must be available for public review. The board shall
must notify the applicant of this requirement upon its receipt of an
application to drain. If the information is placed in the auditor's
office, the auditor shall must return the information to the board one
working day prierte before the beard's meeting.

The board shall must allow submission of all relevant oral or written
evidence.

In evaluating applications, the board shall must consider the factors
in section 89-02-01-09.2.

The meeting—at—which—the board must stenographically or
electronically record the meeting at which it receives information
concerning the application must-berecorded-eitherstenographically

orelectronically. If the board approves the permit application, the
record and all documentary information the board received by-the

beard must be transferred to the state engineer. Upenrequest-of
the—state—engineer—the The board shall must provide a meeting
transcript of-the-meeting at the request of the state engineer. The
cost of providing a transcript must be borne by the applicant.

10



At the meeting’s conclusion ef-the—meeting—at-which—theboard
receives-information-about-the proposed-drain, the board shall must

announce that:

(1)  The board's permit denial ef-a-permit constitutes final denial
of-the—permit. Appeals ofa—denial must be taken to the
district court within thirty days.

(2) A board-approved application will be forwarded to the state
engineer.

(3) Those who wish to be notified of the board's decision shall
so-notify-the-beard-and-shall must provide their names and

addresses in writing to the board at the end of the meeting.

(4) The board shall must send notice of-the-board's-decision
along—with and a copy of the board’s determination and
rationale to all parties of record, to anyone who has
requested in writing to be notified, and te the state engineer.

If the board denies the application, it shall must return the
application to the applicant, along with a copy of the board's
determination and rationale. A copy of the board's denial
determination and rationale must also be sent to all parties of
record, to anyone who has requested in writing to be notified, and
to the state engineer.

If the board approves the application, the beard's approval must be
noted on the application and a copy of the determination and
rationale sent to the applicant. The board shalt must send notice of
the—board’s—decision—along—with and a copy of the board’s
determination and rationale to all parties of record and te anyone
who has requested in writing to be notified. The application, a copy
of the determination and rationale, and all information reviewed by
the board in considering the application must be forwarded to the
state engineer for review within twenty days of the determination.
The board's decision approving the application must contain a
determination of the location and surface acre size—in—surface
acres; of ponds, sloughs, and Iakes to be dralned by the proposed

11



k. The board's notice to an applicant must state that the beard's

application approval ef-the-application is not a permit to drain until
the state engineer has-alse-approved approves the application.

The board shall must use the fellewing procedure when-itprocesses in

this subsection to process a drainage permit application that the—state

engineer-has-determined is not of statewide or interdistrict significance:

a. The board shall must review the permit application and any
supporting documentation and determine whether protection—of
public and private interests would be better served by a specific
public meeting to consider the project.

b. If i+is—determined a specific public meeting is necessary toprotect
public-and-private-interests, the board shall must process the permit
application in-aceordanece-with under procedures established by the
board.

C. If the-board-determines a specific public meeting is unnecessary,

the board shall must consider the project pursuant-te under the
criteria setforth in section 89-02-01-09.2 and shall must deny or
grant the application with—or—without and any modifications or
conditions based upon those criteria. Written notice of the board's
decision must be provided to all parties of record, te anyone
requesting who has requested in writing nretice-of the-deeision to be
notified, and te the state engineer.

History: Effective February 1, 1997; amended effective January 1, 2015.
General Authority: NDCC 28-32-02, 61-03-13
Law Implemented: NDCC 61-32-03

89-02-01 09 2 Evaluation of applications Factors considered. The-state

All appllcatlons to dram—sha%l must conS|der the foIIowmg factors

1.

The water volume of-water proposed to be drained and the its impact of

theflow—or—quantity—of this—water upon the watercourse into which the
water it will be drained.

Adverse effects that may occur to thelands—of lower proprietors

downstream landowners. This factor is limited to the project's hydrologic
effects, such as erosion, flood duration effloeds, impact-of sustained flows

impacts, and impact-on-the-operation-of downstream water control devices
device operation impacts.

The engineering design and other physical aspects of the drain.

12



4. The project's impact on flooding problems in the project watershed.

5. The project’s impact on ponds, sloughs, streams, or lakes having
recognized fish and wildlife values.

6. The project’s impact on agricultural lands.
7. Whether easements are required.
8. Other factors unique to the project.

History: Effective February 1, 1997; amended effective April 1, 2000; January 1, 2015.
General Authority: NDCC 28-32-02, 61-03-13
Law Implemented: NDCC 61-01-26, 61-16.1-10, 61-32-03

89-02-01-09.3. Time for determination by board. Within——sixty—days—after
receipt-from-the state—engineer—of an—applicationto-drain,—the The board shall must

make a determination on the application within one hundred twenty days of receipt. This
time limit may be extended only with the written consent of the state engineer. A
request for an a time extension eftime-under-this-seetionr must be in writing to the state
engineer and must set forth the reason for requesting the time-extension request. If no
determination has been made and no extension has been requested, unless the state
engineer determines that a unique or complex situation exists, the application is void.

n For applications involving assessment drains, the sixty-day one hundred
twenty-day time period does not eemmence begin until the date the assessments are
finally established by the board and are no longer subject to appeal te-a-courtoflaw-or

the state engineer.
History: Effective February 1, 1997; amended effective January 1, 2015.

General Authority: NDCC 28-32-02, 61-03-13
Law Implemented: NDCC 61-32-03

89-02-01-09.4. Evaluation of applications by the state engineer of statewide
or interdistrict significance - Information to be used. In the state engineer's
evaluation ef-an—application of statewide or interdistrict significance applications, the
state engineer shall must use all relevant documentary information submitted and oral
testimony given for the board's consideration at its meeting. The state engineer may
alse use any information in the files and records retained by the state engineer’s office
or engineering information developed or obtained through investigation of the project

area by the state engineer’s staff. Fhe-information-used-must-be-relevant-and-ispart-of
the-record-

The state engineer may also request information and or comment from

independent sources—Heowever—the-state—engineer, but is not required to delay the

13



state—engineer's decision en—an-application for more than thirty days from the date of

request while waiting for comment from these sources. All information used must be
relevant and is part of the record.

History: Effective February 1, 1997; amended effective January 1, 2015.
General Authority: NDCC 28-32-02, 61-03-13
Law Implemented: NDCC 28-32-06, 61-32-03

89-02-01-09.5. Procedure, availability, and contents of notice of state
engineer's decision to grant or deny application of statewide or interdistrict
significance.

1.

ﬂghmeanee%heeﬂd—beeemed—the The state englneer sha# must prowde a
copy of the determmatlon to the partles of record lt—the—statehengmeer

e#reeerdr Other members of the publlc may view the record at the Office
of the State Engineer, 900 East Boulevard, Bismarck, during normal
business hours.

2. One Upon written request, one copy of the determination to-grant-er-deny

a—permit may be provided to persens any person not provided eopies
persuent—te a copy under subsectlon 1 quen—wrrtten—Fequest—Addmenat

3:

4. 3. The notice of decision must include the:
(a) The name of the drain; the
(b) The applicant's name; whether
(c) Whether the application was granted or denied and-the;
(d) The date of the decision; the
(e) The availability of the full text of the decision; and-the—fact-that

ithin thirty d f the d 1 . ' decici

(f) That a hearing may be requested on the project—Fhe-notice-must

14



also-state-that-a—valid within thirty days of the date of service of
the state engineer’s decision; and

(9) The request for a hearing must be in writing:, must specifically
state facts from which the person requesting the hearing is
factually aggrieved by the state engineer's decision;, and must
state what material facts; or conclusions; are believed to be
erroneous and why they are believed to be erroneous.

History: Effective February 1, 1997; amended effective January 1, 2015.
General Authority: NDCC 28-32-02, 61-03-13
Law Implemented: NDCC 61-03-22, 61-32-03

89-02-01-09.6. Request for state engineer's hearing. All requests for a formal
hearing on a project must be made in writing to the state engineer—Fo-be—valid,—a
request-must-be-made within thirty days of the date of service of the state engineer's
decision. The request must be-inwriting-and-rmust specifically state facts from which it
is evident the person requesting the hearing is factually aggrieved by the state
engineer's decision: and must state which material facts or conclusions are believed to
be erroneous and why they are believed to be erroneous.

History: Effective February 1, 1997; amended effective January 1, 2015.
General Authority: NDCC 28-32-02, 61-03-13
Law Implemented: NDCC 61-32-03

89-02-01-09.7. Notice of state engineer's hearing. If the state engineer
determines that a request for a hearing on an application of statewide or interdistrict
significance is valid and well-founded, the state engineer shall must set a date for a
hearing and publish notice in the official newspaper of the county within-which where a
majority of the drainage basin is located. Publication must be once a week for two
consecutive weeks. One of the publications must be published ro-less-than at least
twenty days before the hearing date. The person requesting the hearing shall must give
notice by certified mail to the state department of health, the state game and fish
department, the state department of transportation, and all parties of record to the
board's hearing at least twenty-one days before the date-ofthe hearing. If such notice is
not provided, the hearing may will not be held. The notice must give essential
information about the proposed drainage application, including the date, time, and
location of the hearing. All hearings will be held in Bismarck.

History: Effective February 1, 1997; amended effective January 1, 2015.
General Authority: NDCC 28-32-02, 61-03-13
Law Implemented: NDCC 28-32-05

89-02-01-09.8. Evidence at the state engineer's hearing. Evidence at the
state engineer’s hearing may be confined to the matters putin-issue raised by any valid
request of hearing described in section 89-02-014-09.-7 89-02-01-09.6.

15



History: Effective February 1, 1997; amended effective January 1, 2015.
General Authority: NDCC 28-32-02, 61-03-13
Law Implemented: NDCC 28-32-06, 61-32-03

89-02-01-09.9. Time for determination by the state engineer - Copies of
decision. Unless the state engineer determines the matters-putin-issue-by-the request
fora hearing raise raises complex or unique issues, the state engineer shall must
render a decision within thirty days of the close of the state-engineer's hearing. A copy
of the decision must be givente served on all parties of record at-the-state-engineers

hearing either personally, or by certified mail, erby regular mail, or email provided-the.
The state engineer files—an-affidavit will retain a certificate of service by-mail indicating

upon whom a copy of the decision was served.

History: Effective February 1, 1997; amended effective January 1, 2015.
General Authority: NDCC 28-32-02, 28-32-13, 61-03-13
Law Implemented: NDCC 28-32-13

89-02-01-09.10. Consideration of evidence not contained in the state
engineer's record. The record of the state engineer's hearing must be closed at the
conclusion of the state engineer's formal hearing. It is in the state engineer's discretion
to receive testimony and evidence thatis not contained in the record. However, the
state—engineer, before considering any evidence not contained in the record, shall
transmit-the-evidence the state engineer must provide notice to the parties of record
where the evidence may be obtamed for their examlnatlon and comment. 1heueest&ef

the—ewelenee ertten comment or a request for a supplemental hearing must be
submitted to the state engineer within ten days after transmittal of the additional
evidence. Any request for a supplemental hearing must provide sufficient information to
allow the state engineer to determine if a supplemental hearing is warranted. If a
supplemental hearing is warranted, ten days' notice by personal service e¥, certified
mail, or email must be afferded given to the parties of record to inform them of the date,
time, place, and nature of the hearing. All supplemental hearings must be held in
Bismarck.

History: Effective February 1, 1997; amended effective January 1, 2015.
General Authority: NDCC 28-32-02, 61-03-13
Law Implemented: NDCC 28-32-07

89-02-01-09.11. Conditions to permits - Extendingtime to-complete projeet.

Unless otherwise specifically stated:

1. All permits must include the following conditions:

a. The project and the rights granted under the permit are subject to
modification to protect the public health, safety, and welfare.
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b. Fhat-eonstruction Construction must be completed within two years
from the date of final approval or the permit is void. The two-year
period does not begin until any appeal is complete.

2. All permits of statewide or interdistrict significance must include the
following conditions:

a. All highly erodible drainage channels must be seeded to a sod-
forming grass.

b. Fhe-vegetative Vegetative cover must be adequately maintained for
the life of the project or control structures must be installed,—era

binati 1

C. Receipt of a permit does not relieve an applicant from liability for
damages resulting from any activity conducted under the permit.

The state engineer or the board may attach other conditions to the permit if deemed
necessary.

History: Effective February 1, 1997; amended effective April 1, 2000; January 1, 2015.
General Authority: NDCC 28-32-02, 61-03-13
Law Implemented: NDCC 64-15-08; 61-32-03

89-02-01-09.12. Fime within-which Extending time to complete construction
of dram Fhe——recipientof a—permitto—drain—under—this—chapter—shall-complete

If the two-year period runs expires before construction is eompleted complete,
the permit recipient may make a written request to the board for a one-year extension

which—must-be—approved-by-the beard. Only two extensions may be granted. All

requests for extensions must be made at least sixty days before the end-of-the-two-year
period expiration date and must specifically state why construction has not been
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eaetem&eqmr If the request is for an extenS|on relatlng to a permlt thai—thestateuengmee#
has—determined-to-be of statewide or interdistrict significance, the extension must be
submitted to and approved by both the state engineer and the board.

History: Effective February 1, 1997; amended effective April 1, 2004; January 1, 2015.

General Authority: NDCC 28-32-02, 61-03-13
Law Implemented: NDCC 61-03-13, 61-32-03

89-02-01-10. District hearing on applications of statewide or interdistrict
significance. Repealed effective February 1, 1997.

89-02-01-11. Emergency drainage. Repealed effective February 1, 1997.
89-02-01-12. Notice of district hearing. Repealed effective February 1, 1997.

89-02-01-13. Content of notice of hearing. Repealed effective February 1,
1997.

89-02-01-14. Affidavit of mailing and affidavit of notice. Repealed effective
December 1, 1979.

89-02-01-15. Time for determination by board of managers. Repealed
effective February 1, 1997.

89-02-01-16. Consideration by the state engineer and districts. Repealed
effective February 1, 1997.

89-02-01-17. Approval of drainage permit applications by district. Repealed
effective February 1, 1997.

89-02-01-18. Denial of application by the district. Repealed effective
February 1, 1997.

89-02-01-18.1. Notice by state engineer of public hearing on application of
statewide or interdistrict significance. Repealed effective February 1, 1997.

89-02-01-18.2. Evidence presented at the state engineer's public hearing.
Repealed effective February 1, 1997.

89-02-01-19. Consideration by state engineer of applications of statewide
or interdistrict significance. Repealed effective February 1, 1997.
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89-02-01-20. Criteria to determine whether drainage will adversely affect
lands of lower landowners. Repealed effective February 1, 1997.

89-02-01-20.1. Time for determination by the state engineer. Repealed
effective February 1, 1997.

89-02-01-20.2. Consideration of evidence not contained in the record.
Repealed effective February 1, 1997.

89-02-01-21. Conditions to permits. Repealed effective February 1, 1997.

89-02-01-22. Requirements for a valid permit to drain. Repealed effective
December 1, 1979.

89-02-01-23. Procedure upon complaint of violation. Repealed effective
February 1, 1997.

89-02-01-24. Enforcement action without receipt of complaint. Repealed
effective October 1, 1982.

89-02-01-25. Criminal complaint. Repealed effective October 1, 1982.

89-02-01-26. Ditches or drains existing for ten years or more. Repealed
effective December 1, 1979.

89-02-01-27. Notice of drainage application denials to commissioner of
agriculture. Repealed effective August 1, 1994.

89-02-01-28. Landowner assessment appeal to state engineer. A
landowner’s appeal to the state engineer; claiming that the landowner will receive no
benefit from the construction of a new drain; must be made within ten days after the
assessment hearing en—assessments. The appeal must be in writing and must
specifically state the facts upon which the claim is based.

History: Effective April 1, 2000; amended effective January 1, 2015.
General Authority: NDCC 28-32-02, 61-03-13
Law Implemented: NDCC 61-21-22
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Section

89-02-04-01 Scope of Chapter

89-02-04-02 Definitions

89-02-04-03 Filing of Complaint

89-02-04-04 Complaint to State Engineer - State Engineer’s Action When Board

Fails to Act

89-02-04-05 Form of Appeal

89-02-04-06 State Engineer’s Review of Board’s Decision

89-02-04-07 Sufficiency of Information on Appeal

89-02-04-08 State Engineer’s Independent Investigation

89-02-04-09 Demand for Hearing by Affected Landowner

89-02-04-10 Request for Hearing by Others than Affected Landowners

89-02-04-11 Appointment of Hearing Officer

89-02-04-12 Purpose of Hearing

89-02-04-13 Qualifications of Witnesses at State Engineer’s Hearings

89-02-04-14 Notice of Hearing

89-02-04-15 Issues Limited to those Contained in Notice

89-02-04-16 Notice of Witnesses at Hearing - Time frame

89-02-04-17 Subpoena of Witnesses

89-02-04-18 Prehearing Conference

89-02-04-19 Order of Presentation at Hearing

89-02-04-20 Cross-examination

89-02-04-21 Record of Hearing - Consideration by Hearing Officer

89-02-04-22 Recommendation of Hearing Officer

89-02-04-23 Decision of State Engineer on Record of Hearing
89-02-04-01. Scope of chapter. This chapter contains the procedure for

CHAPTER 89-02-04
DRAINAGE COMPLAINT APPEALS

appealing the decision of a water resource board on a complaint of drainage

constructed without proper approval afterJanuary14-14987.
History: Effective October 1, 1988; amended effective January 1, 2015.

General Authority: NDCC 28-32-02
Law Implemented: NDCC 61-32-08

89-02-04-02. Definitions. Unless the context otherwise provides, the following
definitions apply:

1. "Affected landowner" means a person with any property interest, including
a lease in land en-which where the drain complained of is located or land
whieh that is affected by the drain complained of.

2. "Aggrieved party" means any individual or entity who participated in the
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state engineer's or board's consideration of an appeal and who is actually
damaged by the board's or state engineer's decision.

3. "Appeal" means an appeal from the decision of a board concerning a drain
constructed afterJanuary-1,-1987.
4. "Board" means the board of the water resource district in which the

complaint is brought.

5. "Complaint" is a document which alleges drainage has been conducted
without proper authorization. It is filed on a form supplied to the water
resource board by the state engineer.

6. "Party" includes the petitioner and any respondent, the board from which
the decision is appealed, and any entity or individual whieh that
participated in the complaint process in front of the board. The
designation as a party does not bestow standing to appeal a decision of
the board to the state engineer or the decision of the state engineer to a
court of law.

7. "Petitioner" means any aggrieved party who files a timely and proper
appeal, or an affected landowner who files a timely and proper demand for
hearing with the state engineer.

8. "Respondent” is a person who, within twenty days of notice of an appeal
of a board's decision on a drainage complaint, files a notice with the state
engineer of the person's intent to participate in the appeal. The person
who filed the complaint, and the person against whom the complaint was
filed, must be either a respondent or a petitioner. These persons and the
board must be allowed to participate whether or not any notice of
participation is filed with the state engineer. A person may not be a
respondent to an appeal of a board's decision unless the person
participated by providing information to the board for its consideration.

History: Effective October 1, 1988; amended effective January 1, 2015.
General Authority: NDCC 28-32-02
Law Implemented: NDCC 61-32-08

89-02-04-03. Filing of complaint. All complaints are filed with the water
resource board in the county inwhieh where the drainage is located. Complaints filed
with the state engineer will be forwarded to the appropriate board, unless the complaint
is filed because of the board's inaction on a complaint under section 89-02-04-04.

History: Effective October 1, 1988; amended effective January 1, 2015.
General Authority: NDCC 28-32-02
Law Implemented: NDCC 61-32-08
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89-02-04-04. Complaint to state engineer - State engineer's action when
board fails to act. If a board does not make a decision upon a drainage complaint
within one hundred twenty days of its filing with the board, the person filing the
complaint with the board may file a request for state engineer action with the state
engineer. The request must include a copy of the complaint filed with the board and
any documentation the landowner wishes the state engineer to consider. The state
engineer shall must then determine whether to commence action against the board or
conduct the an investigation himself.

History: Effective October 1, 1988; amended effective January 1, 2015.
General Authority: NDCC 28-32-02
Law Implemented: NDCC 61-32-08

89-02-04-05. Form of appeal. If a board makes a decision on a drainage
complaint, any appeal to the state engineer by an aggreived party must be made within
thirty days from the date notice of the board’s decision was received in writing on the
form prescribed by the state engineer, and must include:

1. The identity of all parties to the complaint.

2. Petitioner's interest in the water resource board's decision, including a
statement of the impact the decision will have upon the petitioner.

3. The relief petitioner seeks.

4. A statement identifying the errors in the water resource board's decision
whieh that entitle the petitioner to the relief sought.

5. All facts presented to the water resource board which that support the
petitioner's position.

6. A legal description of the drainage area involved.

7. A map depicting the drainage area and identifying the drainage
complained of.

8. A eertified-or cashier's check to cover the cost of preparing a transcript of
the proceedings before the board.

History: Effective October 1, 1988; amended effective January 1, 2015.
General Authority: NDCC 28-32-02
Law Implemented: NDCC 61-32-08

89-02-04-06. State engineer's review of board's decision. Upon receipt of a
written appeal by an aggrieved party from a decision of a water resource district
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pursuant-to under North Dakota Century Code section 61-32-07, the state engineer
shall must review the board's decision. In the review the state engineer will consider

only:

5.

6.

Ownership of the land on which the drain is located.

Topographic maps and aerial photographs of the area.

Any existing surveys of the area.

The documentation and testimony given to the board for its consideration.
Any pertinent rules of the appropriate board.

The board's decision.

History: Effective October 1, 1988; amended effective January 1, 2015.
General Authority: NDCC 28-32-02
Law Implemented: NDCC 61-32-08

89-02-04-07. Sufficiency of information on appeal.

1.

Once the state engineer's review under section 89-02-04-06 is complete,
the state engineer will determine whether the information reviewed is
sufficient to make a sound decision.

If the information is not sufficient, the state engineer will either conduct
further investigations or return the record to the board for its further
investigation.

If the information is sufficient, the state engineer shall must determine
whether a drain, lateral drain, or ditch has been opened or established
contrary to North Dakota Century Code title 61 or any rules adopted by the
state engineer or the board. If so, the state engineer will take one of the
three actions set forth in North Dakota Century Code section 61-32-08. If
the drain has not been opened contrary to North Dakota Century Code
title 61 or a drainage rule, the complaint shalt will be dismissed. In either
case the state engineer will notify all parties of the state engineer's
decision by certified mail or by regular mail provided the state engineer
files an affidavit of service by mail indicating upon whom the decision was
served. The notice of decision will include the names and addresses of all
parties.
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History: Effective October 1, 1988; amended effective August 1, 1994; January 1,
2015.

General Authority: NDCC 28-32-02

Law Implemented: NDCC 28-32-13, 61-32-08

89-02-04-08. State engineer's independent investigation. After reviewing the
board's decision and the items identified in section 89-02-04-06, the state engineer may
conduct his-ewn an investigation if the information is insufficient. The investigation may
include an onsite inspection and survey of the property involved and other activities
deemed appropriate by the state engineer. Any investigation the state engineer
undertakes in response to a complaint filed with the state engineer because a board has
not acted will be conducted pursuantto under this rule.

History: Effective October 1, 1988; amended effective January 1, 2015.
General Authority: NDCC 28-32-02
Law Implemented: NDCC 61-32-08

89-02-04-09. Demand for hearing by affected landowner. Hearings
demanded pursuant—to under North Dakota Century Code section 61-32-08 by an
affected landowner must be made by certified mail within fifteen days of notice of the
state engineer's decision. The affected landowner shall must also notify all parties by
certified mail of the state engineer's demand for hearing within fifteen days of the state
engineer's decision. Hearings will be conducted as set forth in sections 89-02-04-11
through 89-02-04-23. The demand must state the issues to be addressed at the
hearing.

History: Effective October 1, 1988; amended effective January 1, 2015.
General Authority: NDCC 28-32-02
Law Implemented: NDCC 61-32-08

89-02-04-10. Request for hearing by others than affected landowners. Any
aggrieved party may request a hearing on the state engineer's decision. A request for a
hearing must specifically state the reason for the request, and a copy of the request
must be sent by certified mail to the state engineer and to each party within fifteen days
after notice of the state engineer's decision has-been-mailed. If granted, the hearing
must be conducted as set forth in sections 89-02-04-11 through 89-02-04-23.

History: Effective October 1, 1988; amended effective January 1, 2015.
General Authority: NDCC 28-32-02, 61-03-13
Law Implemented: NDCC 61-03-22, 61-32-08

89-02-04-11. Appointment of hearing officer. Upon receipt of an appeal or
demand for a hearing, the state engineer will appoint a hearing officer to:

1. Determine if the appeal is timely and proper.
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2. Preside over the hearing.

3. Administer the prehearing activities.

4. Prepare a recommended decision.
History: Effective October 1, 1988.
General Authority: NDCC 28-32-02, 61-03-13
Law Implemented: NDCC 61-03-22, 61-32-08

89-02-04-12. Purpose of hearing. If the hearing officer determines a hearing
should be held, one will be conducted to:

1. Obtain further testimony from the parties.
2. Allow the state engineer to examine other witnesses and evidence.
3. Provide the parties with an opportunity to cross-examine witnesses called

by the state engineer.
4. Allow the parties to call other witnesses to present evidence.

History: Effective October 1, 1988.
General Authority: NDCC 28-32-02, 61-03-13
Law Implemented: NDCC 61-03-22, 61-32-08

89-02-04-13. AQualifications of witnesses at state engineer's hearings.
Unless agreed to by both petitioner and respondent and allowed by the hearing officer,
no-persons people who failed to participate in the water resource board's determination
under North Dakota Century Code section 61-32-07 may not be called to present
evidence or testimony for consideration. However, the state engineer may call
witnesses on the state engineer's own motion without the agreement of any party if the
state engineer feels information known by the person will assist the hearing officer in
making his a recommended decision.

History: Effective October 1, 1988; amended effective January 1, 2015.
General Authority: NDCC 28-32-02, 61-03-13
Law Implemented: NDCC 61-03-22, 61-32-08

89-02-04-14. Notice of hearing. When the hearing officer determines a date for
a hearing, the hearing officer will notify the water resource board, the petitioner, and the
respondent of the time and date of the hearing. In the case of a demand by an affected
landowner pursuant-te under section 89-02-04-09, the hearing officer shall must give
the notice of the hearing date within fifteen days of the demand. The notice must be
given by certified mail retless-than at least forty-five days prierte before the date set
for the hearing. All hearings will be held in Bismarck, North Dakota.
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The notice must state that parties may present testimony at the hearing,
petitioner and respondent may call witnesses at the hearing, and of the hearing officer's
appointment as hearing officer. The notice shall must also state that each party shall
must identify the position it is urging the state engineer to adopt. Those urging the state
engineer's decision should be affirmed must be designated respondents. Those urging
reversal or modification of the state engineer's decision must be designated petitioners.

History: Effective October 1, 1988; amended effective August 1, 1994; January 1,
2015.

General Authority: NDCC 28-32-02, 61-03-13

Law Implemented: NDCC 28-32-05, 61-03-22, 61-32-08

89-02-04-15. Issues limited to those contained in notice. The notice of
hearing will identify the issues to be addressed and identified in the demand or the
request for a hearing. Evidence and testimony at the hearing will be limited to the issues
set forth in the notice of hearing.

History: Effective October 1, 1988.
General Authority: NDCC 28-32-02, 61-03-13
Law Implemented: NDCC 28-32-08, 61-03-22, 61-32-08

89-02-04-16. Notice of withesses at hearing - Time frame. At least thirty days
prior-te before the date set for the hearing, the petitioner shall must notify other parties,
the board, the state engineer, and the hearing officer by certified mail of all witnesses
the petitioner will call and the content of their testimony. At least thirty days prierte
before the date set for the hearing, the respondent shall must notify other parties, the
board, the state engineer, and the hearing officer by certified mail of witnesses to be
called by the respondent and the content of their testimony. Within twenty days of the
date of the hearing, the petitioner shall must notify the parties, the board, the state
engineer, and the hearing officer by certified mail of any rebuttal witnesses to be called
and the content of their testimony. The state engineer shall must notify the parties, the
board, and the hearing officer of any witnesses the state engineer intends to call in the
notice of hearing. However, if testimony or evidence not provided to the board and not
considered in the state engineer's determination will be presented by others, the failure
of the state engineer to identify a withess should not preclude the state engineer from
providing other testimony and evidence of a technical nature.

History: Effective October 1, 1988; amended effective January 1, 2015.
General Authority: NDCC 28-32-02, 61-03-13
Law Implemented: NDCC 61-03-22, 61-32-08
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89-02-04-17. Subpoena of witnesses. If any party desires the hearing officer
to subpoena any witness for attendance at the hearing, the hearing officer must be
notified of the intent to subpoena the witness at least seven days prierte before the
date of the hearing. The hearing officer may not subpoena a witness unless the
request for a subpoena:

1. Is written.

2. States the subject matter of the testimony to be given.

3. States the time and date upen-which that the witness is to appear.

4. Is accompanied by a certified check for the fees allowed by law for one
day for sueh the witness. The fees allowed by law include;—but-are—not
limited-to; mileage to and from the hearing, per diem, and in the case of
the state engineer's staff, the salary for that individual.

History: Effective October 1, 1988; amended effective January 1, 2015.

General Authority: NDCC 28-32-02, 61-03-05(13), 61-03-13
Law Implemented: NDCC 28-32-09, 61-03-05, 61-32-08

89-02-04-18. Prehearing conference. A prehearing conference to clarify
issues, resolve any conflicts, and stipulate to any matter will be held at least seven days
prior-te before the date of the hearing. At the conference the parties shall must provide
sufficient copies of exhibits to be presented to all parties, the board, the state engineer,
and the hearing officer. The hearing officer may allow the prehearing conference to be
held by telephone if exhibits are provided to all parties, the board, the state engineer,
and the hearing officer at least three days prierte before the prehearing conference.

History: Effective October 1, 1988; amended effective January 1, 2015.
General Authority: NDCC 28-32-02, 61-03-13
Law Implemented: NDCC 61-03-22, 61-32-08

89-02-04-19. Order of presentation at hearing. At the hearing the petitioner
shall must present the petitioner's case first. The respondent then presents the
respondent's case, followed by the board and the state engineer. After all participants
have presented their case, a participant may present other evidence or testimony to
rebut that presented by another participant.

History: Effective October 1, 1988; amended effective January 1, 2015.
General Authority: NDCC 28-32-02, 61-03-13
Law Implemented: NDCC 61-03-22, 61-32-08

89-02-04-20. Cross-examination. Oral cross-examination of adverse witnesses
shall will be allowed by the petitioner and the respondent. Each—side,—petitioner
Petitioner and respondent.—shall must designate one individual to cross-examine
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witnesses whieh that side did not call. In addition, the state engineer and the board may
cross-examine any witnesses whieh they did not call. However, if a party demonstrates
to the hearing officer that the party's position is not adequately represented by any other
party it may be allowed to cross-examine witnesses on the party's own.

History: Effective October 1, 1988; amended effective January 1, 2015.
General Authority: NDCC 28-32-02, 61-03-13
Law Implemented: NDCC 61-03-22, 61-32-08

89-02-04-21. Record of hearing - Consideration by hearing officer. After the
hearing is over the record will be closed. The hearing officer will consider only material
contained in the record and will not accept and consider any information after the
hearing unless the evidence was not provided at the hearing because of circumstances
beyond the control of the party presenting the evidence. Information submitted after the
hearing may be considered by the state engineer in making the state engineer's
decision, but only in-accoerdance-with under North Dakota Century Code section 28-32-
07 28-32-25.

History: Effective October 1, 1988; amended effective January 1, 2015.
General Authority: NDCC 28-32-02, 61-03-13
Law Implemented: NDCC 28-32-07, 61-32-08

89-02-04-22. Recommendation of hearing officer. After the hearing officer
completes the consideration required under section 89-02-04-20, a written
recommendation must be made to the state engineer.

History: Effective October 1, 1988.
General Authority: NDCC 28-32-02, 61-03-13
Law Implemented: NDCC 61-32-08

89-02-04-23. Decision of state engineer on record of hearing. The state
engineer will review the record, the hearing officer's recommendation, and any
additional evidence received pursuantto under North Dakota Century Code section 28-
32-07 28-32-25, and make a final determination. If the conclusion is the drain, lateral
drain, or ditch was constructed contrary to a board rule or title 61, the state engineer will
take one of the actions prescribed by North Dakota Century Code section 61-32-08.

If the report concludes the drain, lateral drain, or ditch was lawfully constructed,
the complaint will be dismissed.

History: Effective October 1, 1988; amended effective January 1, 2015.
General Authority: NDCC 28-32-02, 61-03-13
Law Implemented: NDCC 28-32-07, 61-32-08
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CHAPTER 89-02-05.1
LICENSES-FOR EMERGENCY DRAINAGE DRAIN PERMITS

Section

89-02-05.1-01 Scope of Chapter [Repealed]

89-02-05.1-02 Definitions [Repealed]

89-02-05.1-03 Emergeney-Drain—Licensure Permit to be Temporary

89-02-05.1-04 Emergency Defined [Repealed]

89-02-05.1-05 Form-of Application feran-Emergency-Brain Form

89-02-05.1-06 Procedurefor Consideration of Emergeney-Drain-Applications
Permit Application

89-02-05.1-07 Decision on Emergeney-License Permit Application —
Conditions

89-02-05.1-08 Requirement for Permanent Brainage Permit Application

89-02-05.1-09 Closure of Fempeorary Drain

89-02-05.1-09.1 Extension of Permit

89-02-05.1-10 License Does Not Absolve Liability for Damages [Repealed]

89-02-05.1-01. Scope of chapter. TFhis—chaptercontainsrules—concerning
tempeorary-emergency-drainage-licenses: Repealed effective January 1, 2015.

Law-implemented: NDCC61-32-03

89-02-05.1-02. Definitions. Unless—the—context—otherwise—provides,—the
following-definitions-apply: Repealed effective January 1, 2015.
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89-02-05.1-03. Emergeney drain—-Licensure Permit to be temporary. A
license Emergency drain permits received under this chapter has-a-duration-of not-more

than are only valid for six months unless-extended-asprovided-in-this-chapter plus any

valid extensions.

History: Effective June 1, 1998; amended effective January 1, 2015.
General Authority: NDCC 28-32-02, 61-03-13
Law Implemented: NDCC 61-32-03

89-02-05.1-04. Emergency deflned An emergency for purposes of this

89-02-05.1-05. Formof application for-an—emergeney drain Application
form. Applicationsforan An emergency drainage-license drain permit application must
be written and must-contain-the-following-information include:

1. Landowner’'s name and address.

2. Legal description of land en—which where the emergency drain will be
located.

3. A map showing the drain location efthe-drain.

4. An estimate of the surface acreage of the pond, slough, lake, er
sheetwater, or any series thereof; and the volume of water to be drained
by the emergency drain.

5. A list of all downstream adjacent landowners whose-land-is-adjacentto-the
course—the—water—drained—will take for a distance of one mile [1.6

kilometers] dewnstream from the discharge point, along with the
addresses and telephone numbers of these landowners.

6. Copies of any written permission received from downstream landowners.

7. A compilation of any written or oral permission and refusals from

downstream landowners to-give-permission.
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8. A description of the emergency.

9. Written permission allowing the state engineer and board to inspect the
drain.

History: Effective June 1, 1998; amended effective January 1, 2015.
General Authority: NDCC 28-32-02, 61-03-13
Law Implemented: NDCC 61-32-03

89-02-05.1-06. Proecedure forconsideration Consideration of emergency
applications permit application. An applicationfor—an emergency drain permit
application must be sent simultaneously to the board and the state engineer. The
application will be reviewed for completeness by the board and the state engineer. The
beoard-and state engineer shall-alse must make a preliminary determination as to the
existence of an emergency. As soon as possible, a conference call or an onsite meeting
among the board, the state engineer, and other affected parties; as determined by the
state engineer; must be held. The applicant or any other affected party may make a
statement concerning the emergency drairage drain permit application during the
conference call or onsite meeting. Any conference call or onsite meeting must be
electronically recorded. During the call or onsite meeting, but after all parties have been
given an opportunity to present their views, the board shall must make a
recommendation to the state engineer whether er—net the license permit should be
granted.

History: Effective June 1, 1998; amended effective January 1, 2015.
General Authority: NDCC 28-32-02, 61-03-13
Law Implemented: NDCC 61-32-03

89-02-05.1-07. Decision on emergencylicense permit application -
Conditions. After completion of the conference call or onsite meeting, the state

engineer shall must consider the:

1. The written information received;-the;

2. The matters discussed during-the-conference—call-or-onsite-meeting,—and
the;

3. The board’s recommendation of-the-board—Based-upon-this-information;

the state-engineershall- decide-whether; and
4. Whether the emergency license permit should be granted.

If the license Qer tis granted the state englneer may place any condltlon upon
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months and that receipt of an emergency drain permit does not relieve an applicant
from liability for damages resulting from any activity conducted under the permit.

History: Effective June 1, 1998; amended effective January 1, 2015.
General Authority: NDCC 28-32-02, 61-03-13
Law Implemented: NDCC 61-32-03

89-02-05.1-08. Requirement for permanent drainage permit application. If
the emergency drain is to be permanent, the applicant shall must submit a drainage
drain permit application to the state engineer inaccerdance-with under chapter 89-02-
01. If the application is submitted re-laterthan at least thirty days prierte before the
date-the emergency license permit expires and the permanent drain has the same
alignment as the emergency drain, the state engineer may extend the term of the
emergency license-is—extended permit until final action on the drairage drain permit

application has been taken umessJehe—stat&aqgmeeFdeteFrmnesJehai—th&d%n—shewd
be—closed-to—prevent-damage—to—public-orprivate—interests. If the watershed of the

permanent drain is the same as the emergency drain, but has a different alignment, the
emergency drain permit must only be extended under section 89-02-05.1-09.1.

History: Effective June 1, 1998; amended effective January 1, 2015.
General Authority: NDCC 28-32-02, 61-03-13
Law Implemented: NDCC 61-32-03

89-02-05.1-09. Closure of tempeorary drain. |f an-applicationfor a permanent
drainage drain permit application is not submitted thirty days prierte before the date-the
emergency leense permit expires, the applicant shall must immediately make
preparationsfor-closure-of prepare to close the drain unless the applicant has applied in
writing for an extension from the state engineer and that extension has been granted
under sectlon 89-02- 05 1 -09.1. Preparatlons must mclude enteﬂng—b%ether—mdmdua%

, , obtaining any
perm|SS|on or authorlzatlons necessary. Closure of the draln must be completed en-or
before by the license emergency permit expiration date. The applicant shall must keep
the board and the state engineer informed of the applicant’s progress in closing the
drain. The applicant must notify the board and the state engineer in writing when the
emergency drain has been completely closed.

History: Effective June 1, 1998; amended effective January 1, 2015.
General Authority: NDCC 28-32-02, 61-03-13
Law Implemented: NDCC 61-32-03

89-02-05.1-09.1. Extension of permit. The applicant must submit a written
request for an extension at least thirty days before the expiration of the emergency
permit. If it is determined that an emergency still exists, the state engineer may issue a
one-time, six-month extension to the permit’'s expiration date. If an emergency
continues to exist after the one-time extension, an applicant may reapply under 89-02-
05.1 for a new emergency drain permit.

32



History: Effective January 1, 2015.
General Authority: NDCC 28-32-02, 61-03-13
Law Implemented: NDCC 61-32-03
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Section 89-03-01-01.3 is amended as follows:

89-03-01-01 3 When a water permlt for stored water must be obtained. A
water permit W W
beneﬂeml—use—Aa#ater—pe#mt may alse authorlze the storage of water for ﬂood control
or other reasons deemed necessary by the state engineer. However, authorization to
store water for flood control or other reasons does not create a water right. If stored
water will be put to beneficial use, a water permit must be obtained.

History: Effective November 1, 1989; amended effective August 1, 1994; July 1, 2014;
January 1, 2015.

General Authority: NDCC 28-32-02, 61-03-13

Law Implemented: NDCC 61-04-01.1, 61-04-01.2, 61-04-02
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Article 89-04 is repealed effective January 1, 2015.
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Article 89-08 is amended as follows:

Chapter

89-08-01
89-08-02
89-08-03
89-08-04

Section
89-08-01-01
89-08-01-02
89-08-01-01.

1.

ARTICLE 89-08

DAMS, DIKES, AND OTHER DEVICES

Definitions
Construction Permits
Inspections

OperatingPlan Operation and Maintenance

CHAPTER 89-08-01
DEFINITIONS

Definitions
Definition of Unsafe Dam, Dike, or Other Device [Repealed]

Definitions. The following definitions apply in this article:

"Appurtenant works" means all works incident or attached to a dam, dike,
or other device, including but-nretlimited-to:

a. A spillway, either in the dam or separate from it;

b. The reservoir and its rim;

C. A low-level outlet; and

d. A water conduit, such as a tunnel, pipeline, or penstock, either

through the dam, dike, or other device or their abutments.

"Construction" or "construct" means any activity for which a permit is
required by North Dakota Century Code section 61-16.1-38, including
construction, alteration, enlargement, or modification of a dam, dike, or
other device.

"Dam" means any artificial barrier or obstruction, including any
appurtenant works, constructed across a stream-channel; watercourse;
or an area that drains naturally ermay to impound or attenuate the flow
of water. All structures necessary to impound a single body of water are
considered a single dam.
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"Dike" means an—embankment any artificial barrier, including any
appurtenant works, constructed to divert surface waters to protect real or
personal property.

“Diversion” means any open channel, culvert, or ditch constructed to
reroute a watercourse as defined by North Dakota Century Code section
61-01-06.

“Embankment” means a structure created by an artificial deposit of
material upon the natural surface of the land that is designed to act as a
water control device, support roads or railways, or for other similar

purposes.

"Engineer" means a person who has been duly registered and licensed
as an engineer by the North Dakota state board of registration for
professional engineers and land surveyors.

"Height" means the maximum vertical distance infeet from the stream
channel bottom at-the—ecenterline—of the—dam or lowest elevation of a
naturally draining area to the top of the-settled-embankment dam.

"High-hazard dam" means any a dam located upstream of developed or
urban areas where failure may cause serious damage to homes,
industrial and commercial buildings, and major public utilities. There is
potential for the loss of more than a few lives if the dam fails.

“Holding pond, lagoon, or dugout” means any artificial, hydraulically
disconnected structure, including any appurtenant works, constructed to
store water.

"Inspection” means a visual or mechanical check, a measurement, a
boring, or any other method necessary for determination of the adequacy
of construction techniques, conformity of work with approved plans and
specifications, or the safety and operating performance of a dam, dike, or
other device.

"Low-hazard dam" means a dam located in a rural or agricultural areas
area where there is little possibility of future development. Failure of low-
hazard dams may result in damage to agricultural land, township and
county roads, and farm buildings other than residences. No loss of life is
expected if the dam fails.

"Medium-hazard dam" means a dam located in a predominately rural or
agricultural area where failure may damage isolated homes, main
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History:

highways, or railroads, or cause interruption of minor public utilities. Fhe
There is potential for the loss of a few lives may-be-expected if the dam
fails.

"Other devrce means a water control structure other than a dam or dike,

lageene |nclud|nq drver3|ons and holdrng ponds Iaqoons or duqouts

"Owner" means any person who owns, controls, operates, maintains,
manages, or proposes to construct a dam, dike, or other device,—execept
that-for. For the purpose of agmng%he a construction permit application
for—construction—permit, "owner’ means the person who owns the
property or interest in property upen-which where the dam, dike, or other
device will be built.

“Top of dam” means the top of the settled embankment or the elevation

of the uppermost surface of a nonembankment dam, excluding
accessory features such as railings.

“Unsafe dam, dike, or other device” means any such structure that
threatens harm to life or property or is improperly maintained.

Effective November 1, 1989; amended effective January 1, 2015.

General Authority: NDCC 28-32-02, 61-03-13
Law Implemented: NDCC 61-16.1-38

89-08- 01 02 Deflnltlon of unsafe dam dlke or other device. Ardam—dtke
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CHAPTER 89-08-02
CONSTRUCTION PERMITS

Section

89-08-02-01 Determining the Capacity of Dams, Dikes, or Other Devices
89-08-02-02 Contents of Application

89-08-02-03 Permit Does Not Absolve Liability for Damages
89-08-02-03.1 Time to Complete Construction of Structure

89-08-02-03.2 Extending Time to Complete Construction of Structure
89-08-02-04 Femporary Emergency Construction Permits

89-08-02-05 Extension of Emergency Construction Pemits

89-08-02-06 Removal of Emergency Structures

89-08-02-07 As Built Plans

89-08-02-01. Determining the capacity of dams, dikes, or other devices. The
impounding capacity of a dam is calculated based upon the elevation at the top of the
settled-embankment-of- the dam. The diverting capacity of a dike is calculated based
upon the area protected as measured from the effective top of the dike. If the absence
of the dike could result in more than fifty acre-feet of water inundating the protected
area, a permit is required. The diverting capacity of a diversion diteh is calculated
based upon the runoff from a the National Oceanic and Atmospheric Administration
Atlas 14 twenty-five year, twenty-four hour, precipitation event. No construction en-the
dam,-dike,-or-other-device can begin until a construction permit is obtained.

History: Effective November 1, 1989; amended effective April 1, 2004; January 1,
2015.

General Authority: NDCC 28-32-02, 61-03-13

Law Implemented: NDCC 61-16.1-38

89-08-02-02. Contents of application. A completed construction permit

application fer-a—construction-permit must be-submitted-to-the state-engineer-along-with
include: plans and specifications; evidence recognized-in—-a—court-oflawsufficient-to

establish-aprima-facie-caseof establishing a property right in for the property that will
be affected by the construction of the dam, dike, or other device; and any additional

data-or information required by the state engineer.

History: Effective November 1, 1989; amended effective June 1, 1998; April 1, 2004;
January 1, 2015.

General Authority: NDCC 28-32-02, 61-03-13

Law Implemented: NDCC 61-16.1-38

89-08-02-03. Permit does not absolve liability for damages. The receipt of
a permit, including a permit for emergency construction, does not relieve an applicant

from liability fer-damages resulting from any activity conducted pursuant-te under the
permit.
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History: Effective June 1, 1998; amended effective January 1, 2015.
General Authority: NDCC 28-32-02, 61-03-13
Law Implemented: NDCC 61-16.1-38

89-08-02-03.1. Time to complete construction of structure. Constrution
must be completed and the state engineer must be notified of completion in writing
within two years from the date of final approval or the permit is void. The two-year
period does not begin until any appeal is complete.

History: Effective January 1, 2015.
General Authority: NDCC 28-32-02, 61-03-13
Law Implemented: NDCC 61-16.1-38

89-08-02-03.2. Extending time to complete construction of structure. If the
two-year period expires before construction is complete, the permit recipient may
make a written request to the state engineer for a one-year extension. Only two
extensions may be granted. All requests for extensions must be made at least sixty
days before the expiration date and must specifically state why construction has not
been completed.

History: Effective January 1, 2015.
General Authority: NDCC 28-32-02, 61-03-13
Law Implemented: NDCC 61-16.1-38

89-08-02-04. Femporary Emergency construction permits. A completed
application for an emergency construction permit must be submitted to the state
engineer along with any additional information required by the state engineer. If the
state engineer determines an emergency exists, the state engineer may issue a
temperary an emergency construction permit to construct a dam, dike, or other device
capable of impounding, obstructing, or diverting more than fifty acre-feet of water. A
temperary An emergency construction permit shalthave-a-duration-of-ret-more-than will
expire in six months unless extended by the state engineer under 89-08-02-05.

History: Effective April 1, 2004; amended effective January 1, 2015.
General Authority: NDCC 28-32-02, 61-03-13
Law Implemented: NDCC 61-16.1-38

89-08-02-05. Extension of emergency construction permits. The applicant
must submit a written request for an extension at least thirty days before the expiration
of the emergency construction permit. If it is determined that an emergency still exists,
the state engineer may issue a one-time, six-month extension to the permit's expiration
date. If an emergency continues to exist after the one-time extension, an applicant
may reapply under section 89-08-02-04 for a new emergency construction permit.

61



History: Effective January 1, 2015.
General Authority: NDCC 28-32-02, 61-03-13
Law Implemented: NDCC 61-16.1-38

89-08-02-06. Removal of emergency structures. Once the emergency has
ended or upon permit expiration, whichever occurs first, all structures constructed
under section 89-08-02-04 must be removed in their entirety and the disturbed area
restored to pre-project conditions. The applicant must notify the state engineer in
writing when the emergency structure has been completely removed.

History: Effective January 1, 2015.
General Authority: NDCC 28-32-02, 61-03-13
Law Implemented: NDCC 61-16.1-38

89-08-02-07. As built plans. As a condition on all construction permits, the
owner of the dam, dike, or other device will provide the state engineer with "as built"
plans within six months after the dam, dike, or other device has been constructed to
provide details of the modifications that occurred during construction.

History: Effective January 1, 2015.
General Authority: NDCC 28-32-02, 61-03-13
Law Implemented: NDCC 61-16.1-38
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CHAPTER 89-08-03

INSPECTIONS

Section

89-08-03-01 Inspections and Reports During Construction of High-Hazard
Dams, Medium-Hazard Dams, And Low-Hazard Dams Over
Ten Feet [3.05 Meters] in Height

89-08-03-02 Monitoring During Construction by the State Engineer

89-08-03-03 Changes in Construction

89-08-03-04 Requested Inspections

89-08-03-05 Periodic Inspections After Construction

89-08-03-06 As Built Plans [Repealed]

89-08-03-07 Access to Dams for Inspection

89-08-03-01. Inspections and reports during construction of high-hazard
dams;-medium-hazard-dams,-and-low-hazard dams over ten feet [3.05 meters] in
height. In-orderte To protect property and assure safety, the following are conditions

to all construction permits for high-hazard-dams,—medium-hazard-dams,—orlow-hazard

dams over ten feet [3.05 meters] in height:

1. An engineer must be in charge of and responsible for inspections during
construction.

2. Inspections during construction must be performed at intervals necessary
to ensure conformity with the construction permit and the plans and
specifications.

3. Within-seven-days—after The information obtained during each inspection;

the—engmeer—m—eharge—shan—sulemlt must be documented in a wrltten

teJehemspeen—en The report WI|| speC|fy any changes necessary under th+s
section 89-08-03-03. The inspection reports must be provided to the state
engineer upon request.

History: Effective November 1, 1989; amended effective April 1, 2004; January 1,
2015.

General Authority: NDCC 28-32-02, 61-03-13

Law Implemented: NDCC 61-16.1-38

89-08-03-02. Monitoring during construction by the state engineer. The
state engineer may monitor any dam, dike, or other device during construction to
ensure conformity with the construction permit and the plans and specifications.

History: Effective November 1, 1989.

General Authority: NDCC 28-32-02, 61-03-13
Law Implemented: NDCC 61-04-11
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89-08-03-03. Changes in construction. |f—pursuantto-an-inspectionunder
section-89-08-03-01-or-section—89-08-03-02; the state engineer or engineer in charge

determines changes in construction are necessary to ensure safety, whether—the

etrrsees‘,te1teel—er—fer—any—etlorerLreaseror the state englneer may order the approprlate

changes and may order construction be stopped until the changes are made.

History:

Effective November 1, 1989; amended effective January 1, 2015.

General Authority: NDCC 28-32-02, 61-03-13
Law Implemented: NDCC 61-04-11

89-08-03-04. Requested inspections.

1.

Upon receipt of anaffidavitcomplaining a written complaint that a dam,

dike, or other device is unsafe because of its construction, maintenance,
or operation, the state engineer shall will examine the available
information and determine if the complaint is justified.

If the state engineer determines the complaint is unjustified, the state
englneer sha%l must notify the complalnant in wrltlng of that fact. H-the

If the state engineer determines the complaint is justified, the state
engineer shall-make-the will complete the necessary inspection upen

in £ I Iai fiod chect hior's check |
amount—sufficientto—cover—thetotalcost—of inspection and make a

determination regarding the structure’s safety. If construction is ongoing,
all construction activities must cease until the state engineer completes
the inspection.
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History: Effective November 1, 1989; amended effective January 1, 2015.
General Authority: NDCC 28-32-02, 61-03-13
Law Implemented: NDCC 61-04-11, 61-03-21.1, 61-03-21.2

89-08-03-05. Periodic inspections after construction. As-a-condition-onal
construction-permitsthe The state engineer may require inspection of a dam, dike, or
other device as often as necessary after construction to protect property and assure
safety.

History: Effective November 1, 1989; amended effective January 1, 2015.
General Authority: NDCC 28-32-02, 61-03-13
Law Implemented: NDCC 61-04-11, 61-16.1-38

89 08 03 06 As buﬂt plans A&aeemedmen%n—aneeenetpuena%pe#mﬂs—the

ptan%a#eeth&dam—mke—eeemeedewe&ha&beeneeeestmeteer Repealed effectlve
January 1, 2015.

89-08-03-07. Access to dams for inspection. The state engineer has
authority to enter upon land to inspect a dam during construction, conduct periodic
dam inspections after construction, or conduct a dam inspection in response to a
complaint that the dam is unsafe. Except in emergency situations as determined by the
state engineer, the state engineer will request permission from the landowner to enter
the property. If the landowner refuses to give permission or fails to respond within five
days of the request, the state engineer may request a district court order for
authorization to enter the property to inspect the dam.

History: Effective January 1, 2015.
General Authority: NDCC 28-32-02, 61-03-13
Law Implemented: NDCC 61-03-21.1
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CHAPTER 89-08-04
OPERATINGPLAN OPERATION AND MAINTENANCE

Section

89-08-04-01 Operating Plan
89-08-04-02 Maintenance Plan
89-08-04-03 Emergency Action Plan

89-08-04-01. Operating plan. By the fifteenth of February of each year, the
operator of a reservoir with a capacity of more than one thousand acre-feet shalt must
submit an eperation operating plan for that year to the state engineer. The state
engineer shall will review the operating plan, and if deficiencies or discrepancies exist,
the state engineer shall must notify the owner of the dam of the deficiencies or
discrepancies within-thirty-days—of discovering-the-deficiencies-or-discrepaneies. The
owner of the dam shall must correct the deficiencies or discrepancies and return the
corrected operating plan to the state engineer within fourteen days of receiving notice
of the deficiencies or discrepancies. The eperation operating plan must be approved
by the state engineer prierto before the operation of the dam. If the operator receives
no response from the state engineer within thirty days, the eperation operating plan is

approved. The-operationplan-must-contain-ata-minimum:
1

3-

History: Effective November 1, 1989; amended effective January 1, 2015.
General Authority: NDCC 28-32-02, 61-03-13
Law Implemented: NDCC 61-03-21

89-08-04-02. Maintenance plan. Dam owners must maintain their structures in
an adequate manner. The state engineer may require the owner of a dam with a
capacity of more than one thousand acre-feet to submit a maintenance plan for the
dam and appurtenant works.

History: Effective January 1, 2015.
General Authority: NDCC 28-32-02, 61-03-13
Law Implemented: NDCC 61-03-21

89-08-04-03. Emergency action plan. The owner of a dam with a storage
capacity of more than one thousand acre-feet must submit an emergency action plan
for the dam to the state engineer. The plan must be approved by the state engineer.
The plan must be maintained and updated on a regular basis, and copies of all
updates must be submitted to the state engineer.
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History: Effective January 1, 2015.
General Authority: NDCC 28-32-02, 61-03-13
Law Implemented: NDCC 61-03-21
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Article 89-12 is amended as follows:

ARTICLE 89-12

MUNICIPAL, RURAL, AND INDUSTRIAL WATER SUPPLY PROGRAM

Chapter
89-12-01

Section

89-12-01-01
89-12-01-02
89-12-01-03
89-12-01-04

89-12-01-05
89-12-01-06
89-12-01-07
89-12-01-08

89-12-01-09
89-12-01-10

Municipal, Rural, and Industrial Water Supply Program

CHAPTER 89-12-01

MINIGIPAL MUNICIPAL, RURAL, AND INDUSTRIAL

WATER SUPPLY PROGRAM

Definitions

Eligibility-for Program-Funds Eligible Projects

Application for Feasibility Study Funding

Application to Determine Eligibility - Initial Review by the State
Engineer [Repealed]

Preliminary Engineering Reports - Initial Review by State
Engineer - Bureau Requirements [Repealed]

Eeasibility- Study—Review—Repeort Application for Design and
Construction Funding

Design and Construction Requirements [Repealed]

Funding - Priority

Reports to Commission and C-District [Repealed]

Contract Awards [Repealed]

89-12-01-01. Definitions. As used in this chapter, unless the context or subject
matter otherwise requires:

"Commission" means the North Dakota state water commission erits

designee.
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"Design and construction" means preparation of the final design plans and
the wltimate construction of a project.

"Feasibility study" means a report of sufficient detail to provide a sound
estimate of capital costs, water costs to users, and operation,
maintenance, and replacement costs.

“Garrison Diversion” means Garrison diversion conservancy district.

"Preliminary engineering report" means a reconnaissance level report
containing sufficient information to determine whether additional detailed
studies are merited.

"Program funds" means money available for municipal, rural, and

industrial projects ineluding—money—available through the Garrison

Diversion Reformulation Act of 1986, as amended by the Water
Resources Development Act of 2000, Pub. L. 106-541, 114 Stat. 2572
(2000), administered by the bureau of reclamation.

system—has with at least fifteen service connectlons or regularly serves
rving at least twenty-five individuals.

"Regional water system" is a system that provides water to at least four
public water systems and may also include rural water users.

"Rural water users" means all users,—ineluding—farms,—unincorporated
citiesvillagestrailer-courts,and-livestoek, excluding incorporated cities.

History: Effective June 1, 1994; amended effective January 1, 2015.
General Authority: NDCC 28-32-02, 61-02-14
Law Implemented: NDCC 54-40-01, 57-51.1-07.1, 61-02-14, 61-02-24.1, 61-02-64,

61-24-08
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89-12-01-02. Ethﬁy—fer—pregFam—funds Ellglble prolects Ihe—fe#ewmg
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Water-supply-projeets- Design and construction activities for the following
types of projects are eligible for financial assistance from program funds:

a-

a. New ground water wells, including mechanical and electrical
components.

b. Pipelines from water sources to public water systems and principal
supply works for systems.

C. Booster pumping plants for supply lines.

d. Intake works and pumping plants for new surface water seurce
sources.

e. New or enlarged storage facilities.

f. New rural water systems or enlargements or extensions of existing

rural water systems.

g. New regional water systems or enlargements or extensions of
existing regional water systems.

b Desi I onof o ots including:

h. New water treatment plants.

Modifications to and upgrades of existing water treatment plants.

Program funds may be used for engineering; and legal;—and-right-of-way
costs, execluding—the—purchase—of easements,—and costs incurred in

conducting environmental reviews or cultural resources investigations,
right-of-way costs (excluding the purchase of easements), and costs
associated with the planning and, design, and construction of eligible
projects listed in subdivisions-a-and-b-of subsection 1.

Program funds are not available for costs associated with operation,
maintenance, and replacement of water supply or treatment systems or
the costs associated with the preparation of the preliminary engineering
report.
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History: Effective June 1, 1994; amended effective January 1, 2015.

General Authority: NDCC 28-32-02, 61-02-14

Law Implemented: NDCC 54-40-01, 57-51.1-07.1, 61-02-14, 61-02-24.1, 61-02-64,
61-24-08

89-12-01-03. Application for feasibility study funding.

1. An—applicant To be considered for program funds, the project sponsor
must submit an application forpregram-funds to the state chief engineer at

the-following-address and Garrison Diversion that includes:

900 East Boulevard-Avenue
BismarckNorth-Daketa—58505-0850

ot leati i elude the fllowing:

a. Information explaining the need for the prepesal project, including
its objectives and benefits.

b. The area to be served by the prepesal project.

the—p#epesal—me#e—wqdepstandable A prellmmaw enqlneermq

report.

d. The approximate cost of carrying out the propesal—if—available
project.

e. The amount of funding sought from program funds and the amount
the apphieant project sponsor intends to contribute to carry out the

proposal project.

f. Efforts—made,—and-the The results; of all efforts made to secure

funds from sources other than program funds. H-availableprovide
Provide the current rate schedule for the water supply and

treatment system systems.

g. Other information the applicant project sponsor believes pertinent
or requested-by that the state chief engineer requests.
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2. During review of the application, the chief engineer, in consultation with
Garrison Diversion, may decide which parts of the project are eligible for
funding from program funds.

3. After review of the application, the chief engineer may prepare a report

setting forth the recommendations regarding the project feasibility study
funding. If a report is prepared, it must address whether the project is
consistent with statewide plans and programs, and the chief engineer will
provide a copy to the commission and Garrison Diversion.

History: Effective June 1, 1994; amended effective January 1, 2015.

General Authority: NDCC 28-32-02, 61-02-14

Law Implemented: NDCC 54-40-01, 57-51.1-07.1, 61-02-14, 61-02-24.1, 61-02-64,
61-24-08

89-12- 01-04 Appllcatlon to determlne ellglblllty - Initial rewew by the state
engineer. A :
Repealed effective January 1, 2015
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89-12-01-05. Preliminary engineering reports - Initial review by state
engineer - Bureau requirements. Repealed effective January 1, 2015.

+

(3)  Explanation of inad  oscist lios.
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89-12-01-06. Feasibility study - Review—Report Application for design and

construction funding.

a2 A project
sponsor requestlnq design or construction fundlnq must submlt acopy of a

fea3|b|I|ty study to the staiee chlef engineer. Fhefeasibility—study—must
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For projects that deliver Missouri River water to the Hudson Bay drainage
area, a determination must be made that treatment will be provided to
meet requirements of the Boundary Waters Treaty Act of 1909.

The apphicant-shall project sponsor must submit ere—coepy two copies of
the feasibility study to the—e-district Garrison Diversion and cepies one

copy to the bureau-as-specified-by-the-state chief engineer.

After review of the feasibility study, the state chief engineer, shal in
consultation with Garrison Diversion, may prepare a report setting forth its
the recommendations regarding the project design or construction funding.
Fhe-report-shall If a report is prepared, it must address whether the project
is consistent with statewide plans and programs-

The state chief engineer shall will provide a copy ef-thereport to the
commission and e-district Garrison Diversion.

History: Effective June 1, 1994; amended effective January 1, 2015.
General Authority: NDCC 28-32-02, 61-02-14
Law Implemented: NDCC 54-40-01, 57-51.1-07.1, 61-02-14, 61-02-24.1, 61-02-64,

61-24-08

89-12-01-07. Design and construction requirements. Repealed effective
January 1, 2015.
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o N : lling di : | distribution.
e Rights of way for construction (easements).
e- All-contractsrelating-to-the project:
£ Apphcablefederalpermits:

89-12-01-08. Funding - Priority.

1. The commission shall may evaluate each eligible project based on the
following criteria:

77



P

il

S

a. Need for improving water supply quantity and or quality problems er

beth.
b. Local contribution to project funding.
C. Location of project.
d. Ability to pay.
e. Economic development.
f. Water conservation plan and drought management plan.

g. Other criteria determined to be relevant by the commission.

Based upon these evaluations, the commission shall, after consultation
with Garrison Diversion, may rank the eligible projects in priority order

which,-based-on-ts-judgment; that are in most need of funding. A-repert
ranking the eligible projects must be in writing and include data
SHbl slltantlatmg.tlle detEIIIIII.IEltIGIIS Fhis—data-must-be-available-to-the

Program funds must may be provided to eligible projects to the extent
funding is available as determined by the commission; after consultation
with the-e-distriet Garrison Diversion. Program funds may be provided in

the form of grants or Ioans—er—beth—and—may—b&p;eweedefepaﬁfea&mw

aeeembma%ene#theJehree for feaS|b|I|ty, deS|qn or constructlon.

. Effective June 1, 1994; amended effective January 1, 2015.
General Authority: NDCC 28-32-02, 61-02-14
Law Implemented: NDCC 54-40-01, 57-51.1-07.1, 61-02-14, 61-02-24.1, 61-02-64,

89 12- 01-09 Reports to commission and c-dlstrlct Aﬂer—erprejeeuaraebeen

been—reqeested%he—quaneﬁy—repeﬁ—must—melude Repealed effectlve January 1,

A-schedule-and-costof workfor the-upcoming-quarter-
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Article 89-14 is amended as follows:
ARTICLE 89-14

PUBLIC HIGHWAY STREAM CROSSINGS

Chapter
89-14-01 Stream Crossing Design

CHAPTER 89-14-01
STREAM CROSSING DESIGN

Section

89-14-01-01 Standards

89-14-01-02 Definitions

89-14-01-03 Design Flood Frequency

89-14-01-04 Floodplain Consideration - Upstream Development
89-14-01-05 Allowable Headwater

89-14-01-06 Deviations

89-14-01-01. Standards. Except as provided in section 89-14-01-06, all
highways constructed or reconstructed by the department of transportation, board of
county commissioners, board of township supervisors, their contractors, subcontractors,
or agents, or by any individual, firm, corporation, or limited liability company must be
designed to meet the standards contained in this chapter. The department of
transportation, erany board of county commissioners, board of township supervisors,
their contractors, subcontractors, or agents, or any individual, firm, corporation, or
limited liability company that fails to comply with these standards is not entitled to the
immunity provided in seetion North Dakota Century Code sections 24-03-06, 24-03-08,

or 24-06.26.1 of the North Dakota Century Code.

History: Effective May 1, 2001; amended effective July 27, 2001; January 1, 2015.
General Authority: NDCC 24-02-01.1, 24-02-01.5, 28-32-02, 61-03-13
Law Implemented: NDCC 24-03-06, 24-03-08, 24-06-26.1

89-14-01-02. Definitions.

1. “Construet Constructed” means to construct a new highway on a new
location or corridor.

2. “‘Reconstruet Reconstructed” means to regrade or widen an existing
roadbed on the an existing highway location. For purposes of this
chapter, reeenstruet reconstructed also includes replacing, modifying, or
installing a stream crossing.

@

“Highway, street, or road” is defined in North Dakota Century Code section
24-01-01.1.
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4. “Stream crossing” means an opening to permit the flow of water under,
adjacent to, or because of a highway.

History: Effective May 1, 2001; amended effective January 1, 2015.
General Authority: NDCC 24-02-01.1, 24-02-01.5, 28-32-02, 61-03-13
Law Implemented: NDCC 24-03-06, 24-03-08, 24-06-26.1

89-14-01-03. Design flood frequency. The following table provides the
minimum design standard recurrence interval of the event for which each type of stream
crossing must be designed. This—represents—a—minimum—design-standard- Nothing

contained in this chapter is intended to restrict the—road—authority an entity from
providing greater capacity.

State Highway System County
Type of Urban System Rural System Rural System
Crossing | Regional | Urban Principal Arterial Minor Major Major off’

Roads | Interstate Other Arterial | Collector | Collector System

Bridges & | 25 year’ | 25 year’| 50 year® | 50 year” | 50 year “ | 25 year’ | 25 year®® | 15 year””’
Reinforced
Concrete
Boxes

Roadway | 25year’ |25 year’| 50 year® | 25 year® | 25 year’ | 25 year’ | 25 year”” | 15 year”>°
Culverts

Storm 10 year' | 5year' | 10year’ | 10 year’ | 10 year’ | 10 year’
Drains
Underpass | 25 year' |25 year' | 50 year® | 25 year® | 25 year’ | 25 year’
Storm
Drains

! Discharges shall must be computed using the rational method or other recognized hydrologic
methods.

2 Discharges shalt must be computed using United States geological survey report 92-4020 or
other recognized hydrologic methods.

% If an overflow section is provided, the pipes and the overflow section, in combination, must pass
the appropriate design event within the headwater limitations provided in this chapter.

* Off system roads include all township roads.

® For township roads, the recurrence interval is 10 years.

History: Effective May 1, 2001; amended effective July 27, 2001; January 1, 2015.
General Authority: NDCC 24-02-01.1, 24-02-01.5, 28-32-02, 61-03-13
Law Implemented: NDCC 24-03-06, 24-03-08, 24-06-26.1

89-14-01-04. Floodplain consideration - Upstream development. All stream
crossings must comply with applicable floodplain regulations and regulatory floodway
requirements. If a stream crossing is being replaced and buildings or structures are
located upstream from the crossing, the stream crossing must not be eenstructed-or
reconstructed in a manner that increases the likelihood of impacts to those upstream

buildings or structures from-that-which-existed-with-the-stream-erossing-beingreplaced,

82



even if the capacity of the crossing being replaced was greater than the capacity
otherwise required by this chapter. Any stream crossing constructed as part of a newly
constructed roadway shall must be constructed to pass a one hundred-year event
without the resulting increase in headwater impacting any existing buildings or
structures.  Structures, for the purposes of this section, include grain bins, silos,
feedlots, and corrals. Structures do not include pasture fencing.

History: Effective May 1, 2001; amended effective January 1, 2015.
General Authority: NDCC 24-02-01.1, 24-02-01.5, 28-32-02, 61-03-13
Law Implemented: NDCC 24-03-06, 24-03-08, 24-06-26.1

89-14-01-05. Allowable headwater. The allowable maximum headwater when
passing the design discharge must be measured from the bottom of the channel. For
arch pipes, the maximum allowable headwater must be based on the rise of the pipe,
and the pipe size category must be the equivalent round pipe size. For multiple pipe
installations, the pipe diameter used to calculate the allowable headwater must be the
diameter of the largest pipe. Tailwater resulting from downstream conditions, either
natural or manmade, must be accounted for in the determination of the crossing’s
capacity and the resulting headwater. Additional guidance is provided in the North
Dakota department of transportation design manual. If a crossing results in less than
one-half foot [15.24 centimeters] of headloss when passing the appropriate design
discharge, this section does not apply.

Streambed Slope Pipe Size Allowable Headwater
(feet/mile)
<5 24" - 54" pipe diameter + 2 feet
> 60" 1.5 pipe diameters
51to 10 24" - 36" pipe diameter + 2 feet
42" - 54" 1.5 pipe diameters
> 60" 2 pipe diameters
>10 > 24" 2 pipe diameters

History: Effective May 1, 2001; amended effective January 1, 2015.
General Authority: NDCC 24-02-01.1, 24-02-01.5, 28-32-02, 61-03-13
Law Implemented: NDCC 24-03-06, 24-03-08, 24-06-26.1

89-14-01-06. Deviations. The board of county commissioners, board of
township supervisors, their contractors, subcontractors, or agents, or any individual,
firm, corporation, or limited liability company may deviate from the standards contained
in thls chapter if the deviation is approved in writing by the state engineer and the
directorof-the department of transportation. A request to deviate from the standards
must be made in writing and must set forth the reasons for the proposed deviation. The
state engineer and department of transportation may grant a deviation for good and
sufficient cause after considering public safety, upstream and downstream impacts, and
other relevant matters.
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The department of transportation may deviate from these standards if the director
of-the department determines it is appropriate to do so and the crossings are designed
ir—accordanece—with under scientific highway construction and engineering standards.
The basis for the director's department’s decision must be documented in writing. H-a

Roads constructed as part of a surface coal mining operation for use solely as
part of the mining operation are not subject to the requirements of this chapter. Roads
constructed as-aresult because of a surface coal mining operation for use by the public
are bound by the requirements of this chapter, but deviations may be requested in
aceordance-with under this section.

History: Effective May 1, 2001; amended effective January 1, 2015.
General Authority: NDCC 24-02-01.1, 24-02-01.5, 28-32-02, 61-03-13
Law Implemented: NDCC 24-03-06, 24-03-08, 24-06-26.1
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