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Judiciary Committee 
Peace Garden Room, State Capitol 

SB 2046 
1/10/2023 

 
A bill relating to fitness to proceed. 

 
10:00 AM Chairman Larson opened the meeting. 
 
Present are Chairman Larson, Senators Paulson, Sickler, Braunberger, Estenson, Luick 
and Myrdal. 
 
Discussion Topics: 

• Misdemeanor defendants 
• Fitness levels 
• Suspension 
• Alternative treatment services 

 
10:00 AM Sara Behrens, State Attorney, State Court Administrator’s Office introduced the 
bill and offered written testimony #12724. 
 
10:03 AM Travis Finck, Executive Director, ND Commission on Legal Counsel for Indigents, 
testified in favor of the bill and offered written testimony #12703. 
 
10:21 AM Chairman Larson closed the public hearing. 
 
10:22 AM Senator Luick moves to Do Pass SB 2046. Seconded by Senator Paulson.  
 
10:22 AM Roll Call Vote  

Senators Vote 
Senator Diane Larson Y 
Senator Bob Paulson Y 
Senator Jonathan Sickler Y 
Senator Ryan Braunberger Y 
Senator Judy Estenson Y 
Senator Larry Luick Y 
Senator Janne Myrdal Y 

Motion passed 7-0-0. 
 
Senator Estenson will carry the bill. 
 
This bill does not affect Workforce Development. 
 
10:28 AM Chairman Larson closed the meeting. 
 
 
Rick Schuchard, Committee Clerk 



Com Standing Committee Report Module ID: s_stcomrep_04_003
January 10, 2023 12:25PM  Carrier: Estenson 

REPORT OF STANDING COMMITTEE
SB  2046:  Judiciary  Committee  (Sen.  Larson,  Chairman) recommends  DO  PASS (7 

YEAS,  0  NAYS,  0  ABSENT AND NOT VOTING).  SB  2046  was  placed  on  the 
Eleventh order on the calendar. This bill does not affect workforce development. 
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2023 HOUSE JUDICIARY 

SB 2046 



2023 HOUSE STANDING COMMITTEE MINUTES 

Judiciary Committee 
Room JW327B, State Capitol 

SB 2046 
3/8/2023 

 
 

Relating to fitness to proceed 
 
9:30 AM Chairman Klemin opened the hearing.  Members present: Chairman Klemin, Vice 
Chairman Karls, Rep. Bahl, Rep. Christensen, Rep. Cory, Rep. Henderson, Rep. S. Olson, 
Rep. Rios, Rep. S. Roers Jones, Rep. Satrom, Rep. Schneider, Rep. VanWinkle, and Rep. 
Vetter.   
 
Discussion Topics: 

• Explanation of fitness to proceed. 
• Mental health conditions.  
• Competency and mental illness. 
• Time limit of restoring competency. 

 
Sara Behrens, Staff attorney, State Court Administrator’s Office:  Testimony #21370 
 
Travis Finck, Executive Director, NDCLCI:  Testimony #21445 
 
Hearing closed at 10:06 AM. 
 
Delores Shimek, Committee Clerk 
 



2023 HOUSE STANDING COMMITTEE MINUTES 

Judiciary Committee 
Room JW327B, State Capitol 

SB 2046 
3/8/2023 

 
 

Relating to fitness to proceed 
 
10:15 AM Chairman Klemin opened the hearing.  Members present: Chairman Klemin, Vice 
Chairman Karls, Rep. Bahl, Rep. Christensen, Rep. Cory, Rep. Henderson, Rep. S. Olson, 
Rep. Rios, Rep. S. Roers Jones, Rep. Satrom, Rep. Schneider, Rep. VanWinkle, and Rep. 
Vetter.   
 
Discussion Topics: 

• Committee Action. 
• Amendment 

 
Rep. S. Olson moved amendment 23.8019.01001. 
Seconded by Rep. Vetter 
 

Representatives Vote 
Representative Lawrence R. Klemin Y 
Representative Karen Karls Y 
Representative Landon Bahl Y 
Representative Cole Christensen Y 
Representative Claire Cory Y 
Representative Donna Henderson Y 
Representative SuAnn Olson A 
Representative Nico Rios Y 
Representative Shannon Roers Jones A 
Representative Bernie Satrom Y 
Representative Mary Schneider Y 
Representative Lori VanWinkle Y 
Representative Steve Vetter Y 

Roll call vote 11 Yes   0  No  2  Absent;  Motion carried. 
 
Rep. VanWinkle moved a Do Pass as Amended; 
Seconded by Rep. Bahl 
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Representatives Vote 
Representative Lawrence R. Klemin Y 
Representative Karen Karls Y 
Representative Landon Bahl Y 
Representative Cole Christensen N 
Representative Claire Cory Y 
Representative Donna Henderson Y 
Representative SuAnn Olson A 
Representative Nico Rios N 
Representative Shannon Roers Jones A 
Representative Bernie Satrom Y 
Representative Mary Schneider Y 
Representative Lori VanWinkle Y 
Representative Steve Vetter Y 

Roll call vote:  9  Yes   2  No  2  Absent; Motion carried. 
Carrier:  Rep. Karls 
 
Adjourned at 10:21 AM 
 
Delores Shimek, Committee Clerk 



23.8019.01001 
Title.02000 

Adopted by the House Judiciary Committee 

March 8, 2023 

PROPOSED AMENDMENTS TO SENATE BILL NO. 2046 

~ 
If! 

Page 1, line 12, after "proceed" insert an underscored comma 

Renumber accordingly 3-8-ZJ 

Page No. 1 23.8019.01001 



Com Standing Committee Report Module ID: h_stcomrep_02_152
March 9, 2023 7:55AM  Carrier: Karls 

Insert LC: 23.8019.01001 Title: 02000

REPORT OF STANDING COMMITTEE
SB 2046: Judiciary Committee (Rep. Klemin, Chairman) recommends  AMENDMENTS 

AS FOLLOWS and when so amended, recommends DO PASS (9 YEAS, 2 NAYS, 2 
ABSENT AND NOT VOTING).  SB  2046  was  placed  on  the  Sixth  order  on  the 
calendar. 

Page 1, line 12, after "proceed" insert an underscored comma 

Renumber accordingly
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SB 2046 
Senate Judiciary Committee 

January 10, 2023 
Testimony of Travis W. Finck, Executive Director, NDCLCI 

 
 Madam Chair Larson, members of the Senate Judiciary Committee, my name is Travis 

Finck, and I am the executive director for the North Dakota Commission on Legal Counsel for 

Indigents.  The Commission is the state agency responsible for the delivery of indigent defense 

services in North Dakota.  I rise today on behalf of the Commission to provide testimony in 

support of SB 2046. 

 SB 2046 is a bill to amend the competency to stand trial code that was updated for the 

first time in decades last session.  This bill is a collaborative effort of the “Improving the Court 

and Community Response to those with Mental Illness” workgroup through the North Dakota 

State Court.   

 The first change in this bill found in section 1 deals with the Court’s response to an 

individual who is determined to lack fitness to proceed (other wise know as competency) when 

they are charged with only a class b misdemeanor.  Under current statute, they can be sent for 

restorative treatment at the state hospital or other appropriate treatment services.  This means 

we have individuals charged with crimes such as driving under suspension currently being sent 

to the state hospital if they are found to lack fitness to proceed.  This has caused a tremendous 

log jam at the state hospital and makes it very difficult to get services to those with more 

serious charges. 

 Furthermore, there is a trend to move away from attempts to restore competency on 

misdemeanants.  I recently had the pleasure of serving with the National Center on State Courts 

National Judicial Task Force to Examine State Courts’ Response to Mental Illness, where I served 

on the Criminal Justice workgroup.  As part of that work group, we examined competency 

extensively and the work group, with Richard Schwermer taking the lead, published a paper 

titled “Leading Reform: Competence to Stand Trial Systems – A court resource.”  The results of 

the examination were the need to limit the type of cases that should be referred for 

evaluations.  This reality exists in North Dakota.  Frequently, as I continue to work on the issue, I 
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get emails from the state hospital about the number of misdemeanor offenses they are being 

sent for evaluation. 

 It is not without some concern we support this change.  One concern, as noted by Mr. 

Schwermer in the attached paper, was the danger of a bright line rule of eliminating 

misdemeanors from competency proceedings could leading to overcharging.  This is where a 

prosecutor would charge a more serious offense to avoid a case being dismissed if someone 

had competency issues.  However, in this legislation, we are not removing all misdemeanors 

from restoration, only class B misdemeanors.  Further, the group also exempted assaults that 

are class b misdemeanors. 

 Lastly, the Supreme Court of the United States in a case titled Jackson v. Indiana in 1972 

held a state must hold a defendant only for a “reasonable” time necessary to determine 

whether they will regain fitness.  If a defendant is held for restoration, the continued 

commitment must be justified.  In North Dakota, the court can only suspend the proceedings 

for thirty days on a class b misdemeanor.  Often this is not enough time to restore a defendant.  

Even if a defendant is restored to fitness, they will likely have sat enough time in custody where 

they will be looking at having served a maximum sentence of 30 days.  This equates to a 

defendant being forced to serve a maximum sentence on a b misdemeanor simply because they 

were determined to be incompetent.  This is not the best use of state resources. 

 The second change to the bill allows the court to refer to any services the court deems 

appropriate.  This change comes in the section where the Court finds based upon a report by 

tier 1a professionals the defendant lacks fitness to proceed and will not regain competency 

within the time allowed by law.  In this instance, the Court is currently able to refer for the 

appointment of a guardian or conservator, begin civil commitment procedures, and this bill 

adds the other services.  It is anticipated in this legislation the other services would be those 

that would be recommended by the professional who evaluated for fitness and deemed the 

individual restorable. 

 Madam Chair Larson, members of the Committee, thank you for the opportunity to 

present this testimony to you today.  The Commission on legal counsel respectfully requests a 

do pass recommendation on SB 2046. 
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Respectfully Submitted

 
   

        Travis W. Finck 

        Executive Director, NDCLCI 



Senate Bill 2046 
House Judiciary Committee 

Testimony Presented by Sara Behrens 
January 10, 2022 

 

Good morning Chair Larson, members of the committee. My name is Sara Behrens and I am a 

staff attorney with the State Court Administrator’s Office. I am here today in support of Senate 

Bill 2046. Section 12.1-04-08 was part of a re-write done last session, however, we come to you 

now with amendments to remedy some issues that have arisen when implementing the statute as 

currently written. This bill came out of a subcommittee on mental health.  

Subsection 1 of 12.1-04-08 is new language to the statute. There have been a large number of 

misdemeanor defendants being sent to the State Hospital to assess fitness to proceed. When there 

are questions regarding the defendant’s fitness to proceed in relatively minor misdemeanor cases, 

such as driving under suspension, the best plan of action is to dismiss the case and save State 

Hospital resources for defendants charged with higher level offenses.  

Page 1, lines 7-10, provides that class B misdemeanors will be dismissed without prejudice when 

there is evidence the defendant lacks fitness to proceed. However, the subcommittee recognized 

that there are some class B misdemeanors that should be exempted. Lines 9-10 provide that class 

B misdemeanors under chapter 12.-17 will not be dismissed. Chapter 12.1-17 encompasses 

offenses such as simple assault, domestic violence, and harassment.  

Subsection 2 of section 12.1-04-08, makes changes to the length of time prosecution is 

suspended when fitness to proceed is in question. Currently, a felony proceeding is suspended for 

up to 180 days with the possibility of a 365 day extension. All misdemeanor proceedings are 

suspended for up to the maximum length of time of imprisonment possible for the most serious 

#12724



offense. This has created the odd situation of a class A felony proceeding being suspended for 

180 days and a class A misdemeanor being suspended for 365 days. The changes made on Page 

1, lines 11-18, will provide the same suspension time for both A misdemeanor proceedings and 

felony proceedings. Page 1, lines 20-23, is amended to include only those B misdemeanors under 

chapter 12.1-17, which will be suspended for up to the maximum period of imprisonment 

possible for the most severe offense charged.  

Subsection 3 of 12.1-04-08 allows for the court to have more flexibility in ordering alternative 

treatment. The subcommittee did not want to simply release these individuals with no assistance, 

and Page 2, lines 5-13 provides the court can make a referral for appropriate services.  On Page 

2, line 13 adds “any other services the court deems appropriate.”  This is because new treatments 

become available frequently. The Supreme Court will make a court rule in which alternative 

treatments can be provided. When a new program becomes available, the rule can quickly be 

updated.  

These amendments will allow the State Hospital to dedicate resources to those higher level 

offenses where fitness to proceed is questioned. We believe the amendments made to the length 

of suspension of proceedings also makes the statute work more logically. Finally, the flexibility 

provided to the court in ordering alternative treatment will assist in getting defendants the help 

they need more effectively. We thank you for your consideration and urge a do pass.  

 



Senate Bill 2046 
House Judiciary Committee 

Testimony Presented by Sara Behrens 
March 1, 2023 

 

Good morning Chair Klemin, members of the committee. My name is Sara Behrens and I am a 

staff attorney with the State Court Administrator’s Office. I am here today in support of Senate 

Bill 2046. Section 12.1-04-08 was part of a re-write done last session, however, we come to you 

now with amendments to remedy some issues that have arisen when implementing the statute as 

currently written. This bill came out of a subcommittee on mental health.  

Subsection 1 of 12.1-04-08 is new language to the statute. There have been a large number of 

misdemeanor defendants being sent to the State Hospital to assess fitness to proceed. When there 

are questions regarding the defendant’s fitness to proceed in relatively minor misdemeanor cases, 

such as driving under suspension, the best plan of action is to dismiss the case and save State 

Hospital resources for defendants charged with higher level offenses.  

Page 1, lines 7-10, provides that class B misdemeanors will be dismissed without prejudice when 

there is evidence the defendant lacks fitness to proceed. However, the subcommittee recognized 

that there are some class B misdemeanors that should be exempted. Lines 9-10 provide that class 

B misdemeanors under chapter 12.-17 will not be dismissed. Chapter 12.1-17 encompasses 

offenses such as simple assault, domestic violence, and harassment.  

Subsection 2 of section 12.1-04-08, makes changes to the length of time prosecution is 

suspended when fitness to proceed is in question. Currently, a felony proceeding is suspended for 

up to 180 days with the possibility of a 365 day extension. All misdemeanor proceedings are 

suspended for up to the maximum length of time of imprisonment possible for the most serious 
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offense. This has created the odd situation of a class A felony proceeding being suspended for 

180 days and a class A misdemeanor being suspended for 365 days. The changes made on Page 

1, lines 11-18, will provide the same suspension time for both A misdemeanor proceedings and 

felony proceedings. Page 1, lines 20-23, is amended to include only those B misdemeanors under 

chapter 12.1-17, which will be suspended for up to the maximum period of imprisonment 

possible for the most severe offense charged.  

Subsection 3 of 12.1-04-08 allows for the court to have more flexibility in ordering alternative 

treatment. The subcommittee did not want to simply release these individuals with no assistance, 

and Page 2, lines 5-13 provides the court can make a referral for appropriate services.  On Page 

2, line 13 adds “any other services the court deems appropriate.”  This is because new treatments 

become available frequently. The Supreme Court will make a court rule in which alternative 

treatments can be provided. When a new program becomes available, the rule can quickly be 

updated.  

These amendments will allow the State Hospital to dedicate resources to those higher level 

offenses where fitness to proceed is questioned. We believe the amendments made to the length 

of suspension of proceedings also makes the statute work more logically. Finally, the flexibility 

provided to the court in ordering alternative treatment will assist in getting defendants the help 

they need more effectively. We thank you for your consideration and urge a do pass.  
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SB 2046 
House Judiciary Committee 

March 1, 2023 
Testimony of Travis W. Finck, Executive Director, NDCLCI 

 
 Chairmen Klemin, members of the House Judiciary Committee, my name is Travis Finck, 

and I am the executive director for the North Dakota Commission on Legal Counsel for 

Indigents.  The Commission is the state agency responsible for the delivery of indigent defense 

services in North Dakota.  I rise today on behalf of the Commission to provide testimony in 

support of SB 2046. 

 SB 2046 is a bill to amend the competency to stand trial code that was updated for the 

first time since the 1960’s last session.  This bill is a collaborative effort of the “Improving the 

Court and Community Response to those with Mental Illness” workgroup through the North 

Dakota State Court.   

 The first change in this bill found in section 1 deals with the Court’s response to an 

individual who is determined to lack fitness to proceed (otherwise known as competency) when 

they are charged with only a class B misdemeanor.  Under current statute, they can be sent for 

restorative treatment at the state hospital or other appropriate treatment services.  This means 

we have individuals charged with crimes such as driving under suspension currently being sent 

to the state hospital if they are found to lack fitness to proceed.  This has caused a tremendous 

log jam at the state hospital and makes it very difficult to get services to those with more 

serious charges. 

 Nationally there is a trend to move away from attempts to restore competency on 

misdemeanants.  I recently had the pleasure of serving with the National Center on State Courts 

National Judicial Task Force to Examine State Courts’ Response to Mental Illness, where I served 

on the Criminal Justice workgroup.  As part of that work group, we examined competency 

extensively and the work group, with Richard Schwermer taking the lead, published a paper 

titled “Leading Reform: Competence to Stand Trial Systems – A court resource.”  The results of 

the examination were the need to limit the type of cases that should be referred for 

evaluations.  This reality exists in North Dakota.  Frequently, as I continue to work on the issue, I 
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get emails from the state hospital about the number of misdemeanor offenses they are being 

sent for evaluation. 

 It is not without some concern we support this change.  One concern, as noted by Mr. 

Schwermer in the attached paper, was the danger of a bright line rule of eliminating 

misdemeanors from competency proceedings could leading to overcharging.  This is where a 

prosecutor would charge a more serious offense to avoid a case being dismissed if someone 

had competency issues.  However, in this legislation, we are not removing all misdemeanors 

from restoration, only class B misdemeanors.  Further, the group also exempted assaults that 

are class B misdemeanors. 

 The next change provided for in SB 2046 is an amendment to change the restoration 

time allowed to a maximum of 180 days for felonies and misdemeanors.   The Supreme Court of 

the United States in a case titled Jackson v. Indiana in 1972 held a state must hold a defendant 

for restoration only for a “reasonable” time necessary to determine whether they will regain 

fitness.  If a defendant is held for restoration, the continued commitment must be justified.  In 

North Dakota, the court can only suspend the proceedings for thirty days on a class B 

misdemeanor.  Often this is not enough time to restore a defendant.  Even if a defendant is 

restored to fitness, they will likely have sat enough time in custody where they will be looking 

at having served a maximum sentence of 30 days.  This equates to a defendant being forced to 

serve a maximum sentence on a b misdemeanor simply because they were determined to be 

incompetent.  This is not the best use of state resources. 

 The final change to the statute in the bill allows the court to refer to any services the 

court deems appropriate.  This change comes in the section where the Court finds based upon a 

report by tier 1a professionals the defendant lacks fitness to proceed and will not regain 

competency within the time allowed by law.  In this instance, the Court is currently able to refer 

for the appointment of a guardian or conservator, begin civil commitment procedures, and this 

bill adds the other services.  It is anticipated in this legislation the other services would be those 

that would be recommended by the professional who evaluated for fitness and deemed the 

individual restorable. 
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 Chairman Klemin, members of the Committee, thank you for the opportunity to present 

this testimony to you today.  The Commission on legal counsel respectfully requests a do pass 

recommendation on SB 2046. 

  

Respectfully Submitted

 
   

        Travis W. Finck 

        Executive Director, NDCLCI 
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Oouglu t'lossniif' , MO, Stepj,en G. f',loff.slnge.r. MD, Peter Ash, MD 
Richard L Frlerwn, 110, Joln Gerbil.$!. JO. MD, M;aur-een H~ckett. t' 
Cadl•n"" F. Lowl,, MD. D,bra A. Pin.ii~ MD. Chatlos L Sc.on. MD, 
l{,n G. 51eg, MD, S.rrt W , W all. MD, and How.ad 1/, Z,,nana. MD 

Sraternef\\: of Intent .and D~\lt:loprnent 
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c;rid~V(lf 1nc r 10Q,U nf ~t'l"'f!lttJ ,ti< C,,idaiM" 
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~cl,, wJ 11...oY11-l""-I 1nW 1lie- fin~! J~. i hu. ,uldc
llnc:wu-r(YW¥1~d ,rp19Vnlby1tM: ou.nQ!of1bc 
Am1:11Qt1 /u:ldit:nl,Y ar i'Jydtl,U,Y and the. U,w M 
Ckmber 17, 2.001. 171\M 11 ,~flr---,s,a e11oxnru1 

t~,~ m ~ •m~t>ni:.t 1n 1i;a11i11 

~ cUnl.-i.w"-:bu,ag!,;:ctW 
Uc:nu Lt! tliu Jum.ifo hJ.YI! 11 
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