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2021 HOUSE STANDING COMMITTEE MINUTES

Industry, Business and Labor Committee
Room JW327C, State Capitol

HB 1085
1/6/2021

Definition of broker-dealer, registration by coordination, federal covered securities,
and qualifications of registered agents

Chairman Lefor: Opens the hearing on HB 1084 at (2:00). Members present:
" Chairman Lefor, Vice Chairman Keiser, Rep Hagert, Rep Jim Kasper, Rep Scott
° Louser, Rep Nehring, Rep O'Brien, Rep Ostlie, Rep Ruby, Rep Schauer, Rep

Stemen, Rep Thomas, Rep Adams, Rep P Anderson

Discussion Topics:

e Reduces red tape, improves efficiencies for businesses & working with other states in
relation to securities.

e Necessary additions & references to the Securities Act — using the term
‘coordination”, exempting “issuer” from the definition of “broker

Karen Tyler~North Dakota Securities Commissioner (1:59): Introduced HB 1085 &
submitted testimony # 122.

Rep Kasper: Moves a Do Pass.

Rep O'Brien: Second.

®

Representatives V
Chairman Lefor
Vice Chairman Keiser
Rep Mary Adams
Rep Pamela Anderson
Rep Hagert
Rep Jim Kasper
Rep Scott Louser
Rep Nehring
Rep O'Brien
Rep Ostlie
Rep Ruby
RepSchauer
Rep Stemen
RepThomas
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Motion passed 14-0-0 & Rep Stemen is the carrier.

Ellen LeTang, Committee Clerk



Com Standing Committee Report Module ID: h_stcomrep_02_006
January 8, 2021 6:42AM Carrier: Stemen

REPORT OF STANDING COMMITTEE
HB 1085: Industry, Business and Labor Committee (Rep. Lefor, Chairman) recommends
DO PASS (14 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). HB 1085 was placed
on the Eleventh order on the calendar.

(1) DESK (3) COMMITTEE Page 1 h_stcomrep_02_006



Testimony # 122

Testimony in Support of HB 1085
North Dakota Securities Commissioner Karen Tyler
House Industry, Business and Labor Committee

January 6, 2021

Adding references to a new section of the Securities Act

In the 2019 legislative session, new section 10-04-07.2 titled “Registration by
coordination” was created. From page 2 through page 25 of the bill, there are 6
necessary additions of a reference to either the new code section or the term

“coordination”.

Exempting “issuer” from the definition of “Broker-dealer”

Page 1

Beginning on page 1 at line 17, the proposed language amends the definition of
“Broker-dealer” to create an exemption for an issuer that is offering and selling its

own securities.



When a company issues its own securities in order to raise capital, it will either
need to register the securities offering, or qualify for an exemption from

registration.

Under current law, in certain circumstances, not only will the company have to
register the securities offering, but it will also have to register at the company
level as the intermediary that will be selling the securities. The company is
considered to be acting as a broker in selling its own securities, so it falls under
our current definition of broker-dealer and must register as such. The

terminology applied to this requirement is “issuer-dealer registration”.

Extensive information disclosure is required through the process of a securities
registration or is made available in qualifying for a registration exemption — this is
important so that an investor can make an informed decision about the risk of the
investment. However, the information collected through the additional step of
registration at the company level as an intermediary (issuer-dealer), produces
redundancies in the securities issuance process, without creating a meaningful

investor protection benefit.



North Dakota is 1 of only 5 states that continues to place this type of registration
requirement on a company issuing and selling its own securities. | do not believe

investor protections would be compromised by eliminating the requirement.

| do want to stress this is a very narrowly construed definition and registration
exemption that applies only to a company engaging in the offer and sale of its

own securities.

Page 30

Creating this exemption for issuers would render unnecessary the language found
on page 30, line 23 through 27, pertaining to agent registration for officers and

directors of the issuing company.

Electronic Filing/Providing for a Renewal

Page 25

The Department is successfully migrating to a fully electronic filing system for

securities offerings. Beginning on page 25 at line 18, you will find a number of



different types of filers that are now utilizing our electronic filing system. The
changes on page 25 and the bottom of page 26 are suggested in order to

eliminate any ambiguity pertaining to an electronic filing requirement.

Also in this section, on page 27 at line 7, we suggest creating the ability for a
company using this particular type of exemption (Regulation D Rule 506), to file a
renewal if they want to extend the offering beyond their original 12 month
offering period. Currently, if an issuer wants to extend the offering period beyond
12 months, they are required submit a new initial filing. Providing for a renewal

will produce operational efficiencies for both issuers and the Department.

Modernizing the Securities Act in response to Federal Law and Regulation

Changes

Page 27

As a result of changes in federal securities laws, and subsequent rulemaking by
the Securities and Exchange Commission, our Securities Act is in need of

modification.



Just as we have many securities registration exemptions on the state law level, so
too are there many registration exemptions on the federal level, and they are

often connected through a conditioned pre-emption of state authority.

There has been a significant change to a federal level exemption called Regulation
A, Tier 2. The SEC increased the amount of money that can be raised under this
exemption from $5 million to $50 million, and pre-empted states from requiring
registration for this type of offering. We can, however, require that the issuer of
the securities put us on notice that they are selling their securities in the state,
and the requirements for that “notice filing” are established through the
amendment that begins on page 27 at line 20, and continues to page 28 at line

13.

Another federal level change that we are addressing through this proposed
legislation is federal Regulation Crowdfunding. Here again, Congress created and
the SEC wrote the rules for a new securities registration exemption that pre-
empts state authority, with the exception of our ability to require the issuer put

us on notice, under certain circumstances, that they are selling in the state. The



requirements for this type of notice filing begin on page 28 at line 14 and

continue to page 29 at line 17.

The language presented in the amendments relating to both Reg A, Tier 2 and
federal Regulation Crowdfunding filings, is language from model legislation
drafted by state securities regulators and the North American Securities

Administrators Association.

Fiscal Note 21.8042.01000
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2021 SENATE STANDING COMMITTEE MINUTES

Industry, Business and Labor Committee
Fort Union Room, State Capitol

HB 1085
2/17/2021

relating to the definition of broker-dealer

Chair Klein opened the hearing at 9:45 a.m. All members were present. Senators Klein,
Larsen, Burckhard, Vedaa, Kreun, and Marcellais.

Discussion Topics:
e Creating references to a new section of code
e Changes in definitions

Karen Tyler, North Dakota Securities Commissioner introduced the bill, testified in favor,
and submitted testimony #6761 [9:45].

Senator Vedaa moved a DO PASS [10:24].

Senator Kreun seconded the motion [10:24].
[10:24]

Senators Vote

Senator Jerry Klein

Senator Doug Larsen

Senator Randy A. Burckhard

Senator Curt Kreun

Senator Richard Marcellais

Senator Shawn Vedaa

Motion passed: 6-0-0

<< <=<=<<

Senator Vedaa will carry the bill [10:24].

Chair Klein closed the hearing at 10:25 a.m.

Isabella Grotberg, Committee Clerk



Com Standing Committee Report Module ID: s_stcomrep_30_013
February 17, 2021 10:25AM Carrier: Vedaa

REPORT OF STANDING COMMITTEE
HB 1085: Industry, Business and Labor Committee (Sen. Klein, Chairman) recommends
DO PASS (6 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). HB 1085 was placed
on the Fourteenth order on the calendar.

(1) DESK (3) COMMITTEE Page 1 s_stcomrep_30_013



#6761

Testimony in Support of HB 1085
North Dakota Securities Commissioner Karen Tyler
Senate Industry, Business and Labor Committee

February 17, 2021

Adding references to a new section of the Securities Act

In the 2019 legislative session, new section 10-04-07.2 titled “Registration by
coordination” was created. From page 2 through page 25 of the bill, there are 6
necessary additions of a reference to either the new code section or the term

“coordination”.

Exempting “issuer” from the definition of “Broker-dealer”

Page 1

Beginning on page 1 at line 17, the proposed language amends the definition of
“Broker-dealer” to create an exemption for an issuer that is offering and selling its

own securities.



When a company issues its own securities in order to raise capital, it will either
need to register the securities offering, or qualify for an exemption from

registration.

Under current law, in certain circumstances, not only will the company have to
register the securities offering, but it will also have to register at the company
level as the intermediary that will be selling the securities. The company is
considered to be acting as a broker in selling its own securities, so it falls under
our current definition of broker-dealer and must register as such. The

terminology applied to this requirement is “issuer-dealer registration”.

Extensive information disclosure is required through the process of a securities
registration or is made available in qualifying for a registration exemption — this is
important so that an investor can make an informed decision about the risk of the
investment. However, the information collected through the additional step of
registration at the company level as an intermediary (issuer-dealer), produces
redundancies in the securities issuance process, without creating a meaningful

investor protection benefit.



North Dakota is 1 of only 5 states that continues to place this type of registration
requirement on a company issuing and selling its own securities. | do not believe

investor protections would be compromised by eliminating the requirement.

| do want to stress this is a very narrowly construed definition and registration
exemption that applies only to a company engaging in the offer and sale of its

own securities.

Page 30

Creating this exemption for issuers would render unnecessary the language found
on page 30, line 23 through 27, pertaining to agent registration for officers and

directors of the issuing company.

Electronic Filing/Providing for a Renewal

Page 25

The Department is successfully migrating to a fully electronic filing system for

securities offerings. Beginning on page 25 at line 18, you will find a number of



different types of filers that are now utilizing our electronic filing system. The
changes on page 25 and the bottom of page 26 are suggested in order to

eliminate any ambiguity pertaining to an electronic filing requirement.

Also in this section, on page 27 at line 7, we suggest creating the ability for a
company using this particular type of exemption (Regulation D Rule 506), to file a
renewal if they want to extend the offering beyond their original 12 month
offering period. Currently, if an issuer wants to extend the offering period beyond
12 months, they are required submit a new initial filing. Providing for a renewal

will produce operational efficiencies for both issuers and the Department.

Modernizing the Securities Act in response to Federal Law and Regulation

Changes

Page 27

As a result of changes in federal securities laws, and subsequent rulemaking by
the Securities and Exchange Commission, our Securities Act is in need of

modification.



Just as we have many securities registration exemptions on the state law level, so
too are there many registration exemptions on the federal level, and they are

often connected through a conditioned pre-emption of state authority.

There has been a significant change to a federal level exemption called Regulation
A, Tier 2. The SEC increased the amount of money that can be raised under this
exemption from $5 million to $50 million, and pre-empted states from requiring
registration for this type of offering. We can, however, require that the issuer of
the securities put us on notice that they are selling their securities in the state,
and the requirements for that “notice filing” are established through the
amendment that begins on page 27 at line 20, and continues to page 28 at line

13.

Another federal level change that we are addressing through this proposed
legislation is federal Regulation Crowdfunding. Here again, Congress created and
the SEC wrote the rules for a new securities registration exemption that pre-
empts state authority, with the exception of our ability to require the issuer put

us on notice, under certain circumstances, that they are selling in the state. The



requirements for this type of notice filing begin on page 28 at line 14 and

continue to page 29 at line 17.

The language presented in the amendments relating to both Reg A, Tier 2 and
federal Regulation Crowdfunding filings, is language from model legislation
drafted by state securities regulators and the North American Securities

Administrators Association.

Fiscal Note 21.8042.01000
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