
19.1133.02000 FISCAL NOTE
Requested by Legislative Council

02/05/2019

Amendment to: SB 2355

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
levels and appropriations anticipated under current law.

2017-2019 Biennium 2019-2021 Biennium 2021-2023 Biennium

General Fund Other Funds General Fund Other Funds General Fund Other Funds

Revenues

Expenditures

Appropriations

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political  
subdivision.

2017-2019 Biennium 2019-2021 Biennium 2021-2023 Biennium

Counties

Cities

School Districts

Townships

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters).

Engrossed SB 2355 proposes a possible interim study of the taxation of e-cigarettes and liquid nicotine.

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal  
impact. Include any assumptions and comments relevant to the analysis.

There is no fiscal impact associated with this possible interim study.

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please:

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget.

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected.

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation or a part of the appropriation is included in the executive budget or relates to a continuing 
appropriation.



Name: Kathryn Strombeck

Agency: Office of Tax Commissioner

Telephone: 701.328.3402

Date Prepared: 02/07/2019



19.1133.01000 FISCAL NOTE
Requested by Legislative Council

01/21/2019

Bill/Resolution No.: SB 2355

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
levels and appropriations anticipated under current law.

2017-2019 Biennium 2019-2021 Biennium 2021-2023 Biennium

General Fund Other Funds General Fund Other Funds General Fund Other Funds

Revenues $68,700,000

Expenditures $250,000

Appropriations $250,000

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political  
subdivision.

2017-2019 Biennium 2019-2021 Biennium 2021-2023 Biennium

Counties

Cities $(1,300,000)

School Districts

Townships

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters).

SB 2355 changes the taxation of all cigarette and tobacco products to a value-based, percentage of wholesale cost 
method of taxation.

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal  
impact. Include any assumptions and comments relevant to the analysis.

Section 12 of SB 2355 imposes a cigarette tax of 28% of the wholesale cost. Section 18 repeals the existing tax on 
cigarettes, currently $.44 per pack. Other tobacco products all become taxed at the rate of 28% of the wholesale 
cost under the provisions of this bill, including e-cigarettes and e-products. 

The provisions that change the taxation method for cigarettes in this bill will result in a tax increase estimated to total 
approximately the equivalent of $.68 per package, overall. The tax on premium cigarettes will be greater and the tax 
on discount cigarettes will be less than this average amount.

Section 16 of the bill distributes one percent of all collections to cites based on population.

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please:

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget.

If enacted, SB 2355 is expected to increase state general fund revenues by an estimated $68.7 million in the 2019-
21 biennium. This is due primarily to an increase in the tax on cigarettes, the inclusion of a wholesale tax on e-
cigarette products, and a change to an ad valorem tax of 28% of the wholesale cost on tobacco products currently 
taxed on a per-ounce basis.

Cities currently receive $.03 (of the total $.44) per package of cigarettes. The provisions of SB 2355 would change 
the cities' share to one-percent of total tobacco tax collections. This is expected to reduce city revenues by an 
estimated $1.3 million in the 2019-21 biennium.



B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected.

There will be programming changes and administrative costs associated with this bill expected to total $250,000 for 
the 2019-21 biennium.

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation or a part of the appropriation is included in the executive budget or relates to a continuing 
appropriation.

If enacted, SB 2355 will require an increased appropriation of $250,000 to the tax commissioner's office for 
administrative costs.

Name: Kathryn Strombeck

Agency: Office of Tax Commissioner

Telephone: 701.328.3402

Date Prepared: 01/29/2019
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Explanation or reason for introduction of bill/resolution: 

 
A BILL for an Act to amend and reenact subsection 4 of section 51-32-04, sections 57-36-01, 
57-36-02, 57-36-03, 57-36-04, 57-36-05, 57-36-05.1, 57-36-09, 57-36-09.1, 57-36-14, 
57-36-24, 57-36-25, 57-36-26, 57-36-28, 57-36-29, 57-36-31, and 57-36-33 of the North 
Dakota Century Code, relating to tobacco product remote sale disclosure requirements and 
the excise tax on cigarettes and tobacco products; to repeal sections 57-36-06, 57-36-27, 
and 57-36-32 of the North Dakota Century Code, relating to taxation of cigarettes; to provide 
a penalty; and to provide an effective date. 
 

Minutes:                                                 Attachments: 19 

 
Chairman Cook: Called the hearing to order on SB 2355.  
 
Senator Brad Bekkedahl: Introduced the bill. See attachment #1. The bill is a public health 
issue. The connection between the health issue and the tax side is that studies have shown 
increasing the price of products, can actually reduce the entry of use by youth. We are here 
to talk about e-cigs. This bill brings them into part of the tax code with this bill. One of the 
areas I believe in is that some of the products used in the e-cigs and liquid, do cause damage 
to the tissues in the mouth. One of the most common questions asked in the military field 
when I am doing dental work are, do you use alcohol and do you smoke. Those are big 
issues with health concerns. For most soldiers, when they tell me they smoke, I will ask them 
when and why they started. Many of them said they started when the joined the military. 
Lately, I have been writing down vaping as one of the things they do. I ask them if they have 
always vaped. Some people will say they only vape and then in the next year, they will say 
they smoke now because vaping didn’t do it for them. It appears that while e-cigs can assist 
people in getting off the smoking cigarettes, but now it also seems to be an entry point for 
people to get into the habit as well. In North Dakota, cigarettes are taxed at 44 cents per 
pack. Two years ago, we were 47th in the nation at the rate and now we are 49th. Last time it 
was changed in North Dakota was 1993. This bill would take the cigarettes to 28% of 
wholesale price tax rate. In SD are taxed at a $1.23 per pack. They are 24th in the nation. 
That is a 35% wholesale price. In Montana, they are taxed at $1.70 per pack which is 22nd in 
the country. That is 50% of the wholesale price. In Minnesota, they are taxed at $3.00 per 
pack which is the 6th highest. The price is 95% of the wholesale price. I thought that would 
be helpful for you to have. I also have an article that talks about the specific use of e-cigs. 
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The overview of e-cigs works by heating a liquid to generate an aerosol that the user inhales. 
The liquid in the e-cig is usually made up of prop oleum glycol, glycerin, flavoring, water, and 
nicotine. Some users will substitute THC for nicotine. E-cig users tend to reach lower blood 
nicotine concentrations that tobacco smokers. Reasons for vaping; smoking sensation, the 
thought that vaping is less harmful than cigarettes, circumvention of smoke free areas, and 
recreational enjoyment which is the number 1 use. They talk about how tobacco use of middle 
and high school students has been decreasing since 2014. Since the introduction of the e-
cig that number is now increasing. It is estimated that 1 in 5 high school students may now 
be using e-cig products. E-cig use from 2017-2018 increased nationwide; 78% among high 
school students, and 48% among middle school students. Although the percentage of 
nicotine is much lower, .3-1.8% than traditional tobacco products, one electronic cartridge 
which contains between 200-400 puffs, can equal the smoking of 2-3 packs of regular 
cigarettes. This results in a much higher risk of developing gum disease and tooth loss. The 
bottom line is that vaping can be just as dangerous, if not more when compared to smoking. 
According to a 2013-2014 survey, 81% of current youth e-cig users cited that the availability 
of appealing flavors is their primary use for their reason of vaping and using e-cigs.  
 
Chairman Cook: Do you know what the 28% of the wholesale price does to the 44 cents? 
What is it going to be if we increase it 28% of the wholesale price? 
 
Senator Bekkedahl: The increase would put it at approximately $1.12 per pack. It would go 
from 44 cents to the $1.12 per pack. That is still below all our neighboring states.  
 
Dennis Pathroff, Attorney, Zuger, Kirmis, and Smith Law Firm, Bismarck: Testified in 
support of the bill. See attachment #2.  
 
Chairman Cook: Were you involved in the drafting of the bill? 
 
Dennis Pathroff: Yes. 
 
Chairman Cook: Is this tax policy used in any other state?  
 
Dennis Pathroff: The 28% across the board is not used in any other states. We haven’t 
raised this since 1993. We have tried traditional approaches and we think that this new 
innovative approach might be pliable.  
 
Chairman Cook: Who was working with you on this approach?  
 
Dennis Pathroff: We had several different partners I which many of them are following me 
today. They have their different groups and they each have different reasons for supporting 
this in which they will explain to you. 
 
Chairman Cook: Did you have any communications with the tax department when you put 
this bill together?  
 
Dennis Pathroff: Not initially, but we have shown it to them and there are a few suggestions 
that I know the tax department is going to come up with today. I will let them speak to that. 
As far as implementing this legislation, there are a few hiccups that will need to be fixed but 
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we are more than willing to work with this committee and the tax dept. to come up with 
something that is suitable for everyone and to ultimately improve ND’s existing tobacco tax 
regulations.  
 
Chairman Cook: When you put a tax on the wholesale price, who pays the tax? 
 
Dennis Pathroff: I would like the tax department to answer those types of questions if that 
is okay. 
 
Chairman Cook: Okay that is fine. 
 
Senator Meyer: We are going to see well over 100% increase on the cigarette tax, but have 
we talked about anything on just focusing primarily on the e-cig devices and not wrapping 
everything else into this?  
 
Dennis Pathroff: If this bill could be used as a vehicle to address either of those issues, or 
both, our group would be more than willing to amend this bill to do that. Our two goals with 
this bill is to address the e-cig issue as well as the tobacco cigarette issue.  
 
Heather Austin, Executive Director for Tobacco Fee North Dakota: Testified in favor of 
the bill. See attachment #3. Heather read this packet to the committee. 
 
Chairman Cook: How many states tax e-cigs. 
 
Heather Austin: I know of 10.  
 
Heather Austin: Distributed attachment #4. Heather read this packet to the committee.  
 
Senator Unruh: I appreciate all the information of why to increase the tobacco tax but do 
you have some testimony on why we should change the way we tax the tobacco products? 
That is a big portion of what this bill does and I am still trying to figure that piece out.  
 
Heather Austin: I do not have written testimony that supports that, but I can speak to it. We 
have tried for 25 to raise tobacco taxes in a traditional way. The idea was brought forth to try 
something different and we embraced that it would accomplish the things we wanted it to. 
Raising the tax creates a less amount of ways that tobacco is taxed in our state. This would 
simplify things. It would be easier for us to make adjustments or not have to come back to 
the table in the future. We were open to exploring this and if there is language that can be 
used to strengthen this bill or conversation that needs to happen to go forward, we are happy 
to sit down and be part of that discussion to put the best legislation in place to protect our 
kids and citizens.  
 
Heather Austin: Distributed attachments #5-9. 
 
Neil Charvat, Director of the Tobacco Prevention and Control Program for the ND Dept. 
of Helath: Testified in support of the bill. See attachment #10. Neil read the attachment to 
the committee.  
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Senator Meyer: Would these laws of the gum patches be taxed 20%?  
 
Neil Charvat: These are currently exempt from any taxation because they are FDA approved 
medications.  
 
Chairman Cook: I knew a guy that smoked for 42 years, he went cold turkey one morning 
and used an e-cig for 5 days to get off of cigarettes. They do work. Neil I have a question, 
ND Quits, is that a program of the health department? 
 
Neil Charvat: Yes. I actually administer that program.  
 
Chairman Cook: It is basically a hotline that people call?  
 
Neil Charvat: It is an online or telephone service in which we provide services to help people 
quit with free medication.  
 
Chairman Cook: How many people are up there answering the phones? 
 
Neil Charvat: We have 4 people in ND providing the counseling. We have another base at 
UND Medical school. We also have the service provided through a vendor called National 
Jewish Help which is a hospital system. They actually answer the initial calls and do the 
intake for us. They have the system capability to do that.  
 
Chairman Cook: Approximately how much do we spend for that? 
 
Neil Charvat: It would be under $2 million for the biennium.  
 
Jennifer Schaeffer: Testified in favor of the bill. See attachment #11. Jennifer read her 
testimony to the committee.  
 
Senator Dotzenrod: I have heard of these many different devices. Are they interchangeable. 
 
Jennifer Schaeffer: They are different devices with liquid nicotine in them. Some put the 
nicotine is and some are to open the container and start drawing from it.  
 
Chairman Cook: JUUL is a manufacturer correct? 
 
Jennifer Schaeffer: Correct. 
 
Senator Kannianen: What measurement unit is used for nicotine in a product when we talk 
about how much is in a pod or a pack of cigarettes?  
 
Jennifer Schaeffer: When we use measurements, we think of a regular cigarette as having 
1-2 milligrams of nicotine. When we think about a can of chew we think about someone taking 
a pinch and it being about 4 cigarettes worth. With the puffs delivered from pods, it is about 
a pack of cigarettes with each pod. Students tell me that they are using 1-2 pods a day. 
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Senator Kannianen: It was mentioned that it is seen as an entry point because people tell 
him that after a while the e-cigs didn’t do it for them, so they went to cigarettes. When you 
say that the e-cigs have a higher nicotine content and are more addictive, he mentioned that 
it was the opposite for some people. That seems contradictory to me.  
 
Jennifer Schaeffer: With the products, are student who never have tried cigarettes, are 
going straight to the vaping and e-cigs. When they don’t get the kick they are looking for fro 
the product, then they might try the cigarette is what he was trying to say.  
 
Jennifer Schaeffer: Distributed testimony of Melissa Markegard, the Tobacco Prevention 
Coordinator at Fargo Cass Public Health. See attachment #12. 
 
Joan Connell: Testified in favor of the bill. See attachment #13. Joan read her testimony to 
the committee.  
 
Chairman Cook: I keep hearing that these e-cig products are being marketed to our youth. 
How are they doing that?  
 
Joan Connell: The preceding provider talked about the appealing flavors. If you also listen 
to the ads, they show people who used to smoke and now they JUUL which helped them 
quit. It states that their moms are happy about that. That is so full of propaganda that it is 
sickening.  
 
Chairman Cook: Any other testimony in support? Testimony in opposed? 
 
Monte Williams, Altria: Testified in opposition of the bill. See attachment #14. I have two 
packs of cigarettes that I brought with me today. They are both the same. They are class A 
cigarettes at 20 cigarettes per pack. Currently they are taxed at the same rate in ND. Under 
the proposal of this bill, one would pay $1.34 in tax, and this one would pay 88 cents. It isn’t 
simpler to do for anyone. It just sounds more simple because it is a percentage times but it 
is the base that it’s applied to that brings in the level of complication. It also changes smoking 
preference. Someone may go down to a cheaper pack. It doesn’t mean they quit, they just 
go down because the tax system is pushing them that way. Using an average price per pack 
is great for revenue estimates but when you are looking at the actual application of the tax, 
you have to use what the marketplace really has in it. The wholesalers don’t get to do that. 
That is why all 50 state tax on a unit based system. No state taxes on an ad valorem basis. 
It also leads to market manipulation by the pricing policies of the tobacco companies. For 
example, if you have a 2 for 1, under an ad valorem system, you only get the price of one of 
the packs. Under a unit system, you get taxed on all 40 cigarettes. You do not want to have 
a tax system that has pricing policies that will keep the state from getting the money it should. 
You currently have a really good unit system for almost all the products in the category. It is 
simple for the state and wholesalers to apply. I urge you to keep that system you have.  
 
Senator Patten: How does ND compare to other state as far as the per pack rate? 
 
Monte Williams: It is one of the lowest ones in the country.  
 



Senate Finance and Taxation Committee  
SB 2355 
January 30, 2019 
Page 6  
   

Senator Unruh: With the proposal as it sits in front of us, could you expand on the impact of 
the market and consumers if we switched over to the method of taxation.  
 
Monte Williams: A certain product is taxed by 22 states in a unit basis and the rest are on an 
ad valorem basis. We have information to show the impact on the market under both 
systems. Under a unit based system, the market place is not impacted. Premium and 
discount products are almost 50/50. When you move into an ad valorem state, the discount 
market rate move considerably faster. One of these packs would be 98 cents and the other 
would be 76 cents. That drives consumers down. Every time one goes down, your tax 
revenue goes down.  
 
Senator Unruh: If we switched, we would be picking winners and losers? 
 
Monte Williams: Your tax policy would help establish a retail price of products in the 
marketplace where today, it doesn’t. That drives consumer behavior because prices change 
based on that system.  
 
Senator Unruh: Could you talk about why this doesn’t work when the retail price goes up 
and how that effects consumers? Why doesn’t this Ad valorem system work?  
 
Monte Williams: It makes the system more complicated. You are getting more revenue 
under this current proposal, simply because you are raising the rates substantially. It changes 
the retail patterns of people because the prices change based on the tax policy. A consumer 
that looks at two products today and they know the prices. If this system was put into place, 
those prices would change. The premium would go up but the discount would go up as much. 
Consumer behavior would be to change to a lower priced product after that. That means the 
revenue goes down with it. For budgeting purposes, you can estimate how many packs of 
cigarettes but you have no idea what the pricing policies of the companies are going to be.  
 
Chairman Cook: I always consider myself as a tax geek, and it seems like you have the 
disease really bad as well.  
 
Monte Williams: Yes, I do Mr. Chairman. 
 
Senator Dotzenrod: I am trying to find out if there is some sort of parallel here. If you walk 
into a gas station and there are 200 different types of candy bars. They are all different prices. 
They all pay a sales tax at the till. So, you say we are picking winners and losers in the candy 
bar business by having a sales tax? 
 
Monte Williams: No. When you have an excise tax, you are picking winners and losers when 
you move to an ad valorem system. There is no excise tax on candy bars. There is a sales 
tax and an excise tax on tobacco products. Whatever you do with the excise tax, you still 
have the sales tax on top of that. If you put an excise tax on candy bars, the cheaper candy 
bars would have less tax than the more expensive ones, but by a greater margin because of 
the tax policy.  
 
Mike Rud: Testified in opposition of the bill. We are opposed to this bill based on many of 
the reasons that Monte just described. Distributed testimony of Kelly Kaiser who is the owner 
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of O.K. Distributing. See attachment #15. Yes, we haven’t raised the taxes in 25 years, but it 
has been before this body time and time again and the answer continues to be no. This isn’t 
the first rodeo for initiated measures either because we just saw one again not too long ago 
on this issue. The public spoke out and said no to a tax increase. Our marketers have a lot 
of concern on the wholesale side as well. I would urge a do not pass on this bill.  
 
Chairman Cook: How challenging would it be for a retailer to go to this type of a taxing 
scheme. 
 
Mike Rud: I haven’t heard from a lot of them. There are concerns out there but I do not know 
to what degree that is. I wouldn’t know until it would be implemented. I know the wholesale 
distributors are extremely concerned about what they would have to do with their systems in 
order to administer this to their hundreds of customers across the state and in the area.  
 
Senator Dotzenrod: The trend that is used in user fees, is the cost related to tobacco use, 
is up in the $700 million and that the revenue from tobacco is in $60 million. It appears that 
the government subsidized and provides a subsidy to the tobacco users. They are not 
covering the costs that are reflected in government expense related to tobacco use. Does it 
seem like we are not covering the cost of the use of tobacco? If you are against the bill, how 
would we address this issue that we have these government related costs but we don’t have 
the revenue that we need to cover from those causes of the expenses? 
 
Mike Rud: I think it is similar with what we are seeing in the gas tax situation. These are 
regressive taxes and tobacco is no different. We have less than 20% of the population that 
you will stick this bill on to try and raise this revenue. I think you saw, during the last initiated 
measure, the people of ND didn’t want to stand for that. We all want to take care of the 
veterans but let’s all do it, not just the folks who are smoking tobacco. The number from 2018 
that I saw, the folks that are using tobacco products paid over $120 million in taxes. Should 
we continue to punish them? If we are going to find a solution and address this disease, then 
let’s do it across the state and not pick on the same group.  
 
Senator Meyer: Do you have any breakdown on the socio economic status of those tax 
payers? 
 
Mike Rud. One third of the smokers in ND earn less than $15,000 and I think there is only a 
very small portion that make over $50,000. This is something that has a huge impact on socio 
economic ramifications for those folks who can least afford to be up there. To increase the 
tax, is that going to guarantee that they are going to quit? 
 
Senator Patten: I am hearing two separate issues that you are objecting to. One is a 
transition from a per unit tax to a percentage tax. That is the primary objection from the people 
you represent. Then the second, is the amount of the tax. Is that correct?  
 
Mike Rud: As you talked about in two separate cases, I think there is concern about how we 
administer this. At the retail level, that is first and foremost. That would be how I would visit 
with the different communities. The tax department can lend light to that as well.  
 
Senator Kannianen: What are your thoughts on the e-cigarette portion of this? 
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Mike Rud: I think we could argue back and forth about that. The proponents of this bill will 
tell you that we need to stop the e-cigs but I have seen studies that say this idea of using e-
cigs as a harm reduction tool could save millions of lives in the 21st century. There is data 
that goes both ways. People who own vape shops say they have helped thousands of people 
in ND stop smoking. I think that is a debate that I think will continue until the FDA takes action.  
 
Arik Spencer, President and CEO of the Greater ND Chamber: Testified in opposition of 
the bill. One of our primary goals is for ND to have a great business climate. Anytime we are 
modifying tax, caution needs to be given about the impact it will have on distributors and 
retailers. With that, I just urge caution and would be happy to answer any questions you have.  
 
Senator Dotzenrod: Should the state and the government be subsidizing the use of 
tobacco?  
 
Arik Spencer: I think as we look across the state government, there is a balance between 
user fees and the services provided. I used to work for ND Parks and Recs. There was a 
user fee to access the state park but the state provides millions of dollars in assistance. The 
university system is the same way. You lawmakers have the challenge of balancing the user 
fees and what level of support the states should offer. I do not know if I have a good answer 
for you but that is a balancing issue that our state needs to address.  
 
Chairman Cook: Senator Dotzenrod, if we are going to go down that road, how about alcohol 
use, obesity; I think the question is what to what degree should this committee try to control 
social issues with taxes.  
 
Senator Dotzenrod: We could probably get in to some good committee discussion here.  
 
Chairman Cook: I think we could.  
 
Brian Riek, Director of Operations, Infinite Vapor: Testified in opposition of the bill. We 
have 5 locations in Wisconsin, and 4 in Minnesota. We are based out of Minneapolis where 
we currently deal with the 95% excise tax on nicotine products. We see the effects in our 
stores there. We have 4 locations in ND. One in Bismarck, Minot, Grand Forks, and Fargo. I 
gear my opposition towards not having the inclusion of vapor products. There has been 
studies that say it is a 95% of a healthier alternative to smoking traditional tobacco products. 
I believe they actually do prescribe vaporizers in a certain strength for user of those products 
in the U.K. I want to comment on a few things that were said before me. Regarding the 
milligram concentration of a traditional cigarette; it was said to be between 1-2 milligrams. 
Most studies I have seen indicate that domestic cigarettes are between 6 and 13 milligrams 
of nicotine per cigarette. Other imported cigarettes can range from 7-29 milligrams. That is 
substantially higher. When you talk about traditional methods and blends; I know the 
conversation is the flavor component. With vaping, most people are utilizing a product with 3 
milligrams of nicotine per milliliter. The amount of puffs it takes to get through that milliliter is 
substantially higher. Sometimes it is 50-100 times higher, depending on the unit and the 
device. This is a vaporization process. It eliminates the creation of tars that comes from 
combustible tobacco products. At the end of the day, I think we are here from the same 
reason. We are concerned about the public health, but at the same time, ultimately, vapor 
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products do provide a good alternative for traditional tobacco users. We have helped tens of 
thousands of customers to quit. Between our 4 stores in ND, we probably service more 
people on a daily basis than the quit phone lines.  
 
Alexis Newton, Regional Manager of Infinite Vapor: Testified in opposition to the bill. I 
feel like I have heard good points from both sides. I would like to read a quote from Dr. Scott 
Gottlieb, the current FDA commissioner. “If every adult smoker switched to electronic 
cigarettes, that would be a tremendous benefit to public health.” I see that a lot of this is 
directed towards preventing kids from using these e-cig products. While this bill is being 
viewed as that, I also feel that the price increase would really affect the adults who are on 
their journey to tobacco free. The largest impact I foresee happening, are being forced to 
shut down, depending on the prices. People are going to pay the prices no matter what 
because this is the product they are choosing to use. Currently in MN, they have a 95% tax 
on tobacco products. That is very hard for them to get e-liquid in because of the price. These 
manufacturers are forced to pay these taxes for them to get that into the stores, or else, they 
aren’t able to get the products their consumers want. I would like to clarify some of the points 
earlier; we deal with all refillable devices. They choose the device and then they choose the 
strength of nicotine. The strengths are 0,3,6,12, and 18 milligrams in regular e-liquid. Three 
is the most common strength. That is 3 milligrams of nicotine per milliliter. We recommend 
anyone who smokes a pack or more a day to start around 12. Most of our customers who 
come in, are not necessarily using them for a long term thing. A lot of the time they are using 
them as a short term thing to gradually bring themselves down with the different strengths; 
ideally to none. I will stand for questions.  
 
Chairman Cook: Any further testimony opposed? Neutral? Miles, can you come up here 
and answer some questions. 
 
Miles Vosberg: Testified neutrally for the bill. If you look at the bottom of page 3 of the bill, 
we have a definition of wholesale purchase price. That price is including the federal excise 
tax, the freight charges, packing costs, etc. If you do to page 10, where the tax is imposed at 
28% of the wholesale price, it redefines the wholesale price to be the established price for 
which a manufacturer sells the tobacco products. There is a conflict between those two 
definitions; if the intent is for the wholesale price to be more est. by the manufacturer, or the 
definition at the beginning of the chapter where is it including all the additional costs 
associated with that. Further on page 10, where it imposes the tax on lines 13-18, it says the 
tax will be imposed on the distributor when they cause it to be brought into the state. I am 
not sure how all of these apply; especially a and c. Is it when the products are brought into 
the state? Is it when they are actually sold to the retailer? Subsection B is to deal with the 
products that are being nixed by the seller. A and C seem to have some conflict. If you go to 
the bottom of page 10, it talks about tobacco products that a retailer combines or mixes which 
I believe goes back to subsection B. Then there is a tax impose of 28 percent on the retail 
price. It appears that there is a tax on line 15 when it is mixed and then again when it is sold. 
Those are some of the language problems we have.  
 
Chairman Cook: Did you work with the drafters of this bill at all? 
 
Miles Vosberg: We did not, but we are happy too if they would like moving forward. We 
would like to clearly identify the intent of the bill and try to structure it more clearly.  
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Chairman Cook: I am surprised to see a fiscal note for only a quarter of a million dollars. I 
have seen that on other bill that I thought were much simpler to put in order. Are you 
comfortable with that number? 
 
Miles Vosberg: It is definitely going to cost and we are going to have to restructure our entire 
system of the way we administer the tax now. It would be a major overhaul to our system. 
We basically have to start over.  
 
Chairman Cook: Is it safe for me to say that this is going to have some cost for the retailers 
to administer this. 
 
Miles Vosberg: I am not exactly sure about the retailers. Based on the language where there 
are taxes imposed on the retail price, then yes certainly they will need to identify, collect, and 
keep another tax separate to register and remit. There would be additional work for some of 
the retailers. 
 
Senator Patten: If the per unit price stayed as a basis for the tax, you would not incur the 
level of expenditures to modify your systems, correct?  
 
Miles Vosberg: Yes. There are three components; electronic, the change to the wholesale 
price on the cigarettes and other products as well. We would need to make a change there 
unless that unit based tobacco product price would remain in place as well.  
 
Senator Patten: The fiscal not shows a $1.3 million loss in revenue to the cities. Can you 
explain why?  
 
Mile Vosberg: Currently the cities get a portion of the cigarette tax. It is about 3 cents per 
cigarette. The shift to the wholesale price transfers 1% of that to the cities. That is not enough. 
If it went to 2%, that would probably keep the cities whole and not lose any revenue.  
 
Senator Unruh: I know we have some agreements in place with the tribes. How would this 
affect those or would they even at all? 
 
Miles Vosberg: Under the agreement, the tax on the reservation is the same as the rest of 
the state and we share that revenue. If we maintain that revenue split, it would not impact 
that agreement.  
 
Senator Dotzenrod: Under our current system. There is this process where there is a stamp 
imprinted on cigarette packs correct? 
 
Miles Vosberg: ND does not stamp. Most states do. The wholesalers that are used to 
stamping in the other states and they sell in multiple states, it would be a challenge for them.  
 
Chairman Cook: This bill was introduced as a means to simplify the tax system; I think it is 
safe to come to a conclusion (inaudible) 
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Miles Vosberg: For us, it probably doesn’t, because we would have to redo our existing 
system.  
 
Chairman Cook: Any further neutral testimony?  
 
Josh Brown, Resource Officer, Bismarck Police Dept.: Testified neutrally for the bill. See 
attachment #16. We want to bring you the information we are seeing in the schools. The 
bathroom is the hotspot where kids are sharing these pods. They will send a text and go 
meet in the bathroom and hit it hard and come out and go back to class. I was a smoker for 
25 years. I recently quit. I get both ends of it. In my opinion, from what I have seen since I 
have been in school, I think the e-cigs are going to be a bigger problem than the regular ones 
were. The amount of students using, is significantly greater than regular tobacco products. 
The flavors significantly help them do it. It makes it easier for them to take the hit. You do not 
have that physical impact that would turn people off from doing the regular ones.  
 
Chairman Cook: Do you have a lot of video? 
 
Josh Brown: I do, but they are in evidence so I can’t bring them out to you. I usually see 
snapchats where we do search warrants to receive those, or I will do a phone extraction and 
I will see them on there. It nothing I really go after; I just have noticed it a lot. I am more 
surprised if I don’t see it.  
 
Senator Unruh: Can the dogs detect the nicotine in the e-cigs? 
 
Josh Brown: No. 
 
Brett Anderson, School Resource Officer, Bismarck High School: Testified neutrally for 
the bill. See attachment #17 and #18. A lot of our issues go hand in hand at the different high 
schools. On the graph I handed out, you can see the amount of students who have had the 
e-cigs, pods, or JUUL devices. I actually had a young man who was not of the age of 18, 
who was also selling the JUUL pods and juices for a $10 markup.  
 
Chairman Cook: That has been going on a lot even with regular cigs in schools. When they 
are willing to pay a markup like that, do you really think a tax increase is going to slow them 
down? 
 
Brett Anderson: I have a son who works at a local restaurant and makes $12.50 an hour. 
That is a lot. I think kids have such a disposable income and now it’s not as huge of a deal 
to fork our 25-30 dollars for a device.  
 
Senator Meyer: What happened in 2016? That is a significant drop.  
 
Brett Anderson: It depends on how busy you are and what is going on. If you deal with 
multiple students that have multiple infractions, you might cut them a break. That was also 
during the protest. Things kind of got shut down. However, now, the vaping and those types 
of things are going off the charts.  
 



Senate Finance and Taxation Committee  
SB 2355 
January 30, 2019 
Page 12  
   

Chairman Cook: Any further testimony? Hearing none, we will close the hearing for SB 
2355.  
 
Additional testimony was emailed to the clerk after the hearing took place. See 
attachment #19.  
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A BILL for an Act to amend and reenact subsection 4 of section 51-32-04, sections 57-36-01, 
57-36-02, 57-36-03, 57-36-04, 57-36-05, 57-36-05.1, 57-36-09, 57-36-09.1, 57-36-14, 
57-36-24, 57-36-25, 57-36-26, 57-36-28, 57-36-29, 57-36-31, and 57-36-33 of the North 
Dakota Century Code, relating to tobacco product remote sale disclosure requirements and 
the excise tax on cigarettes and tobacco products; to repeal sections 57-36-06, 57-36-27, 
and 57-36-32 of the North Dakota Century Code, relating to taxation of cigarettes; to provide 
a penalty; and to provide an effective date. 
 

Minutes:                                                 Attachments: 3 

 
Chairman Cook: Called the committee to order on SB 2355. 
 
Senator Dotzenrod: Distributed attachment #1. I had a good conversation with Senator 
Bekkedahl. He gave me the red envelope. He has three options for us here to consider.  
 
Andrew Askiu, American Cancer Society Cancer Acton Network: Distributed proposed 
amendments. See attachments #2 and #3. American cancer has worked with Senators 
Bekkedahl and Dotzenrod. The amendments that ends with 001, this is a hog house 
amendment to the original 2355 bill. This amendment does essentially three things. It 
requires a liquid nicotine ingredient labeling requirement. This is needed for the next part of 
the amendment which is an excise tax. It is 10 cents per milliliter on liquid nicotine. This tax 
would be imposed just like the other excise taxes. That would be when the product comes 
into the state. This is assuming the electronic smoking devices are sold in the traditional three 
tiered distribution system. The third thing sit does is revert the current cigarette back to the 
mill basis rather than the wholesale approach that 2355 originally proposed. In this bill, the 
current cigarette tax would be raised by 68 cents which would bring it to $1.12. South Dakota 
is $1.52, Montana is $1.75 and Minnesota is $3.00. We are still well below our neighbors. 
The second amendment ends with 003.  
 
Chairman Cook: Do you know of any other states that have labeling requirements?  
 
Andrew Askiu: Not right off the top of my head. The labeling requirement would be needed 
to ensure that we are able to impose that per milliliter tax. Rather than parse out the 
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percentages of the ingredients, this would require listing all the ingredients. The labeling 
requirement is only there to help us leverage that taxing avenue. We just need to be told if 
there is nicotine and then we can apply the 10 cents tax per milliliter.  
 
Chairman Cook: Do you know to what degree these labels come in today? 
 
Andrew Askiu: I do not. Right now the bill calls for what the manufacturer would list as the 
amount of the substance. There is an assumption that the manufacturer and producer of the 
product is listing some sort of liquid content. We want to know if there is nicotine in it and 
what the milliliter amount is.  
 
Chairman Cook: It makes sense to me but in order for it to work it seems like it has to come 
from a higher pay than us.  
 
Andrew Askiu: Amendment 003 is a parred down version of the first amendment. This is 
also a hog house amendment to 2355. The first thing this does is remove anything to do with 
cigarette tax. It removes the wholesale price tax and any attempt to raise the tax. 003 focuses 
on electronic smoking devices and regulating the liquid nicotine. Everything I said for the first 
amendment applies to this amendment in that we would apply a 10 cents per milliliter excise 
tax at the time the products are brought into the state. This bill also requires the labeling 
requirement to ensure the products say whether or not they have nicotine as well as indicate 
the amount. There is no change to the current cigarette excise tax. It would remain at 44 
cents. The final amendment ends with 002. This amendment is a whole hog house of 2355 
and it calls for study of additional tax on liquid nicotine and electronic smoking devices. This 
would allow the committee to take this issue into the interim and have a long look at it over 
the years and even compare it to other states. It seems as if there are two approaches. There 
is a wholesale approach in which Minnesota does, and then there is the per milliliter 
approach. We would be at 10 cents for that second approach. I will stand for any questions 
now.  
 
Chairman Cook: I can tell you the National Council of State Legislators has discussed this. 
Senator Dotzenrod has been at meetings. I had my intern contact it. I could read all I want 
about it.  
 
Senator Unruh: I like the direction the 003 amendments are heading, but I think that is 
something we should’ve addressed in the hearing. I do not know if passing something like 
this without hearing from all the people that are being effected by the bill is a good idea. I too 
would prefer the study. We are not too far behind. Ten other states have imposed this and 
we are thinking about it. I think that gives us a little time to take a look at making sure we do 
it the right way. I prefer the study as well.  
 
Senator Dotzenrod: I do think this is good public policy for us to have these products 
recognized for the nicotine they have in them and to have some policy towards products that 
have nicotine in them that are available to youth. I think we have some role and responsibility 
to have a policy. I would lean towards the liquid nicotine tax. I also fell our cigarette tax is not 
at the level it should be. I do not know how the rest of the committee feels about the tax we 
have on cigarettes which is 44 cents and if that is something they want to even get into. There 
is a good argument to make for the first one which has the cigarette and liquid tax. The only 
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hesitation I have is that I am not sure we have answered all the questions about how this will 
actually work. I am not sure that all these liquid nicotine products travel through a wholesaler. 
They may not. This bill presumes that that is where they will travel and that that is where the 
fee will be imposed. There may be regional companies that market directly to retailers. I think 
if we knew that there were products not in that three tiered system, then it seems like they 
would have a hard time making these bills work.  
 
Chairman Cook: I do not know how JUUL is manufactured. I agree. I think any nicotine 
product should explain what you are getting.  
 
Senator Dotzenrod: I do think we have some obligation here to move towards finding a 
policy. Maybe the study is the only way we can do that without creating some problems.  
 
Senator Patten: I also lean towards the study. There were quite a few areas of the first bill 
that were in conflict with current practice. Without the ability for additional testimony 
addressing the hog house changes, I would lean towards a study where we can get a better 
drafted bill that would address things more appropriately.  
 
Senator Meyer: I move to adopt the amendment 19.1133.01002 for SB 2355.  
 
Senator Patten: Seconded.  
 
Chairman Cook: Any Discussion?  
 
A Voice Vote Was Taken.  
 
Motion Carried.  
 
Senator Meyer: Moved a Do Pass as Amended.  
 
Senator Unruh: Seconded. 
 
Chairman Cook: Any Discussion.  
 
Chairman Cook: I remember the days we didn’t have the lottery. There was a cry out there 
that everyone on the east side of the state was going to Minnesota to buy their lottery ticket 
and while they were there they bought their cigarettes and gas. Now today, Minnesota has a 
high cigarette tax and everyone from ND drive to MN to buy their cigarettes and while they 
are here they buy their gas and lottery tickets. It has generated a fair amount of revenue.  
 
A Roll Call Vote Was Taken. 6 yeas, 0 nays, 0 absent. 
 
Motion Carried. 
 
Senator Unruh will carry the bill.  
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PROPOSED AMENDMENTS TO SENATE BILL NO. 2355 

Page 1, line 1, after "A BILL" replace the remainder of the bill with "for an Act to provide for a 
legislative management study of the taxation of liquid nicotine and electronic smoking 
devices. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1. LEGISLATIVE MANAGEMENT STUDY-TAXATION OF LIQUID 
NICOTINE AND ELECTRONIC SMOKING DEVICES. During the 2019-20 interim, the 
legislative management shall consider studying the feasibility and desirability of 
applying an alternative or additional tax on liquid nicotine and electronic smoking 
devices. The study must include consideration of the current method of taxation applied 
to these products, the methods of taxation applied in other states, and the fiscal impact 
of applying an alternative or additional method of taxation. The legislative management 
shall report its findings and recommendations, together with any legislation required to 
implement the recommendations, to the sixty-seventh legislative assembly." 

Renumber accordingly 
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SB 2355: Finance and Taxation Committee (Sen. Cook, Chairman) recommends 

AMENDMENTS AS FOLLOWS and when so amended, recommends DO PASS 
(6 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). SB 2355 was placed on the 
Sixth order on the calendar. 

Page 1, line 1, after "A BILL" replace the remainder of the bill with "for an Act to provide for a 
legislative management study of the taxation of liquid nicotine and electronic 
smoking devices. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1. LEGISLATIVE MANAGEMENT STUDY - TAXATION OF 
LIQUID NICOTINE ANO ELECTRONIC SMOKING DEVICES. During the 2019-20 
interim, the legislative management shall consider studying the feasibility and 
desirability of applying an alternative or additional tax on liquid nicotine and 
electronic smoking devices. The study must include consideration of the current 
method of taxation applied to these products, the methods of taxation applied in 
other states, and the fiscal impact of applying an alternative or additional method of 
taxation. The legislative management shall report its findings and recommendations, 
together with any legislation required to implement the recommendations, to the 
sixty-seventh legislative assembly." 

Renumber accordingly 
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To provide for a legislative management study of the taxation of liquid nicotine and electronic 
smoking devices.  
 

Minutes:                                                 Attachment 1-5 

 
Chairman Headland:  Opened hearing on SB 2355. 
 
Senator Bekkedahl:  Introduced bill.  Distributed written testimony, see attachment 1.  
Ended testimony at 5:06. 
 
Chairman Headland:  When you mentioned the industry are you talking about the tobacco 
and vaping industries or are you talking about the anti-tobacco coalition? 
 
Senator Bekkedahl:  I’m talking about the tobacco, e-cigarette, vaping, and marketing 
industries.   
 
Chairman Headland:  Further testimony in support? 
 
Neil Charvat, Director of the Tobacco Prevention and Control Program for the North 
Dakota Department of Health:  Distributed written testimony, see attachment 2.  Ended 
testimony at 11:52. 
 
Vice Chairman Grueneich:  I can appreciate the facts from the studies on liquid nicotine to 
determine if it’s addictive and also to determine if the packaging as to what products have 
nicotine in them.  Why are we trying to study the method of delivery?  Why are we studying 
electronic smoking devices and why is that being lumped in there?  It seems like we’re 
carving out an industry.  We’ve never done a study on pipes and haven’t figured out how to 
lump them into the tobacco products category.  If this moves forward where do we stop, 
lighters or ashtrays?  I’d like to see the liquid nicotine part of it moving forward though.    
 
Neil Charvat:  We tax pipe tobacco as a separate product; tobacco product but not the pipe 
itself.  Language should make sure we’re not just taxing anything that has to do with relation 
to it whether it’s a lanyard for wearing it around your neck or something like that.  That could 
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be part of the bill language clean-up.  The main reason for working on taxing these and 
singling them out is that right now there is no singling out but we should be treating these as 
a tobacco product.  Right now these are general merchandise.  They are proving to be highly 
addictive.  People who use these products, not only continue to smoke, but it’s bringing in 
people who would have never considered smoking because the addiction is so severe.  If 
they can’t get this product there’s a chance to do dual usage where you use different tobacco 
products in addition to this and we see that.  We know this from nationwide data but we don’t 
know that as clearly from data in North Dakota because a lot of that has to do with the lack 
of classification at this point.   
 
Chairman Headland:  We have other products that contain nicotine and are marketed.  
Since they’re not ingested through the lung we don’t consider them tobacco.  Why is there 
such a big push to get these taxed as tobacco at a much higher rate than they would be if 
they were taxed at a normal sales tax rate? 
 
Neil Charvat:  If you’re referring to a liquid nicotine replacement therapy which touches the 
body and absorbs nicotine, that isn’t taxed because it’s a medication designed to quit.  If 
there was ever a time when we showed that these products were something that could be 
considered safe then that could be considered at that level of product.  Right now they are 
ingested in a similar manner through the lungs like other tobacco products.  They contain 
nicotine from tobacco and that is the push to have them regulated as tobacco.   
 
Chairman Headland:  In the past we’ve heard that people have successfully used products 
to quit smoking.  This is the first time I’ve ever heard it’s causing more people to start smoking.  
Where is the data to show that? 
 
Neil Charvat:  We have data to show that youth rates of smoking have been going down but 
the tobacco rates are going up.  This is causing people to continue smoking.  We have that 
data with NDQuits.  There are people that use these products to quit and if they use these 
products they have a way less successful chance of quitting.  We’re seeing people who are 
using these products aren’t necessarily quitting they are just continuing to use nicotine.  
These people have a much higher chance of continuing to use tobacco products down the 
road.  
 
Chairman Headland:  People who are using these products are addicting themselves to 
nicotine.  I didn’t hear you say it is pushing these people to tobacco.  I thought I heard you 
say they continue to use the electronic smoking device.   
 
Neil Charvat:  They continue to use electronic smoking devices but they also have dual use 
where if they run out of that device and they need the nicotine they will go to tobacco 
products.  They use the electronic devices where smoking is less acceptable.  We’re seeing 
an increase or a continuation of people doing both products.   
 
Representative B. Koppelman:  Nicotine occurs in other places not just in tobacco.  Why 
are we trying to tax nicotine as tobacco?  Why would we ever consider taxing an electronic 
smoking device? 
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Neil Charvat:  Nicotine is found in other things.  It is way more inefficient to get it from those 
products other than tobacco.  The industry that uses these products uses it from 
pharmaceutical grade nicotine derived from tobacco.  That is where they get their nicotine.   
Right now we know the vaping industry and a lot of these products are using the same source 
of nicotine which is medical grade nicotine derived from tobacco products. As far as the 
device the liquid is the problem so if someone wants to tax the device separately I’m not sure 
why but we would want to go after the nicotine itself.   
 
Chairman Headland:  I keep hearing an industry push but I don’t see an industry here 
supporting this.  I don’t think it’s fair to use that term.   
 
Representative B. Koppelman:  I think this is more of an anti-industry.  Why don’t we just 
get rid of our tobacco taxes in North Dakota and have a nicotine tax if that’s where the 
problem really is?  How many tobacco products would be a problem if they didn’t have 
nicotine in them? 
 
Neil Charvat:  If that’s what the view of the committee is to tax nicotine products instead of 
just tobacco then I don’t know if anyone would have an objection to that.  I don’t think it has 
to just be aimed at coming after tobacco products but rather coming after addiction products.    
We had some bills in the session and the vaping industry has been here testifying.  Some of 
my testimony is from some of the questions they brought up.  This is in direct response to 
what we’re hearing.   
 
Representative Ertelt:  You said one in five high school students are using tobacco products 
and an additional one in five using ENDS or are they part of that one in five? 
 
Neil Charvat:  The one in five is overall when viewing tobacco use.  ENDS is a separate 
question on a separate survey because we don’t include these in all tobacco products at this 
time because it’s such a new product and they aren’t regulated as such.   
 
Representative Ertelt:  Is there a question in there that clarifies if they are using tobacco 
products and ENDS or one or the other?   
 
Neil Charvat:  We don’t have those products included together.  It’s one in five with tobacco 
products and one in five with electronic products; they are asked separately.  It doesn’t mean 
they’re the same.  A lot of youth don’t identify them as a tobacco product because they aren’t 
classified.  Many of them would say they don’t use a tobacco product because they don’t 
consider it a tobacco product.   
 
Representative Ertelt:  It could be that they are the same individuals who are using tobacco 
products are also using ENDS.  It is possible? 
 
Neil Charvat:  Yes, it is possible and some of them are.  I can get that data on how they 
were asked and what they were asked.   
 
Representative Ertelt:  The cessation data you presented, what timeframe is that over?   
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Neil Charvat:  That was from the last full fiscal year from July 1, 2017 to June 30, 2018.  
Those people are asked to survey at seven months after they complete the program if they 
are still quit.   
 
Chairman Headland:  Is there further support? 
 
Deb Knuth, Government Relations Director for the North Dakota American Cancer 
Society Cancer Action Network:  Distributed written testimony, see attachment 3.  Ended 
testimony at 31:43. 
 
Representative B. Koppelman:  Is this your definition of a tobacco product? 
 
Deb Knuth:  That is a definition used by American Cancer Society Cancer Action Network.  
That is our preferred definition.   
 
Representative B. Koppelman:  We don’t tax pipes, lanyards, ashtrays, etc.  What would 
be the point in taxing those things?  The enemy appears to be nicotine but you insist on 
defining things as tobacco products but a tobacco product cannot be a chunk of metal.   
 
Deb Knuth:  I believe that we are interested in taxing those devices because it is the method 
of inhaling the nicotine and that’s what’s so addictive.  It took us over 30 years to discover 
the cigarettes causes cancer.  Because this isn’t approved by the FDA we just don’t know 
what the ill effects are especially in our youth.  This is a standard method for the American 
Cancer Society across the nation that we’re recommending.   
 
Chairman Headland:  How could you not know that nicotine causes cancer because you’ve 
been studying it for over 30 years.  We know the tar in tobacco causes cancer but there isn’t 
any of that in the electronic or the vaping products.  In the 30 years you’ve been looking at 
this you’ve never looked at what nicotine causes?  That seems a bit of a stretch to me.   
 
Deb Knuth:  I’m not a medical doctor.  E-cigs are not my focus of expertise.  We are 
concerned with the youth using such high rates.   
 
Chairman Headland:  What is the rate of use among youth?  We heard it went up by 78% 
but what is the rate?  You throw around statistics but bring us something that means 
something.   
 
Deb Knuth:  Let me get you the references for that increase by 78% from 2017 to 2018 
nationwide.   
 
Representative Eidson:  There are a lot of questions on why we should be taxing smoking 
devices as well.  The reason I think this would be included in this is because in many cases 
the device is directly attached.  JUULs come with pods and they don’t sell non-nicotine JUUL 
pods.  The device itself serves no other purpose than to smoke something with nicotine.   
 
Deb Knuth:  That is correct.   
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Representative Eidson:  There are other devices that don’t disconnect at all; the e-liquid 
inside and the device is one.  That device serves no other purpose than to be used to smoke 
nicotine.    
 
Deb Knuth:  That is correct.   
 
Representative Eidson:  You keep mentioning JUUL.  There are other devices that can 
weigh in excess of two pounds that have separate batteries in them and that sell separate 
liquid.  It is very possible you could get liquid with nicotine in it without knowing it so that 
device is only used as a way of smoking liquid nicotine.   
 
Deb Knuth:  That is what we’re being told.  We are encouraging the FDA to strongly 
supervise these products.   
 
Vice Chairman Grueneich:  Further testimony in support? 
 
Heather Austin, Executive Director for Tobacco Free North Dakota:  Distributed written 
testimony, see attachment 4.  Ended testimony at 39:40. 
 
Representative B. Koppelman:  You said we can’t afford to wait for national policy.  We 
don’t have the data to tell us what is harmful in e-cigarettes.  There seems to be a rush to 
ban this because this tends to go hand in glove with the behavior of smoking.  We generally 
don’t tax partner items; we don’t tax beer mugs as alcohol products and we don’t tax pipes 
as tobacco. We heard that we don’t really know what’s in the liquids.  Wouldn’t it be better to 
have a policy to tax nicotine and then put a policy on that says you must label a nicotine 
product?    
 
Heather Austin:  I would think that would be a great place to start with tax policy.  We know 
that nicotine is harmful.  We might not be able to say statistically that it directly causes certain 
types of diseases but we know in many countries it’s used as a poison to kill pests.  We know 
it causes harm to brain development especially in young brains.  We know it constricts blood 
vessels and makes wounds harder to heal and exacerbates high blood pressure.  The study 
we are proposing would be a great way to look at all those different options and figure out 
what best fits; the products on the market, the needs of North Dakota, and the health of our 
citizens.   
 
Representative B. Koppelman:  Out of all the people that think this is an epidemic and is 
harmful to kids nobody took the approach to try and deal with the same thing everybody says 
is the problem.  I recommend we discuss it on that narrow basis and stop trying to fold things 
into the tobacco tax.   
 
Heather Austin:  Thank you for your feedback. 
 
Representative Mitskog:  I think there are a lot of questions and opinions on what should 
be taxed or not.  The study would be a good place to vet all that out.  In the last few days 
there has been movement on the federal level with the Trump administration and the FDA.  
Can you share your thoughts on what federal legislation or policy might occur so we may not 
have to do this as a state? 
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Heather Austin:  At the federal level it is hard to wait for that policy because it keeps getting 
pushed back.  The head of the FDA just resigned so the proposals he’s done in the last six 
to 12 months were great steps in the right direction but they might not continue to be offered 
up or pushed forward under the new direction of that agency.  Some of the things that have 
been proposed in the past have been pushed back in litigation.  I think it would be prudent 
for North Dakota to at least take a look through an interim study at all the things that might 
be appropriate.   
 
Representative Mitskog:  The Trump administration announced they would like the e-
cigarette industry to pay $100 million a year in user fees under the budget proposal that was 
released.  That would go for a beefed up regulatory oversight by the FDA.  I’ll make sure the 
committee gets this article.  The proposal plans to enact a user fee proposal for the e-
cigarette industry to address the new public health threats of tomorrow.  They are asking for 
$6.1 billion in FDA funding over the current law.  A big chunk of that would be coming from 
these user fees; from the drugs, nicotine, and devices from e-cigarettes.  This is to address 
the concerns of the teen vaping.   
 
Heather Austin:  I think that is an exciting place to start.  It’s hard to know what will or won’t 
pass but it’s a good place to start. I think a user fee can be appropriate knowing the 
detrimental effects from use as stated in the national news and that these products have 
been garnering over the past six to 12 months.   
 
Vice Chairman Grueneich:  If this study were to be amended to some degree and electronic 
smoking devices were removed from this study, would your organization still support it?  
 
Heather Austin:  What would the study be looking into specifically if not the electronic 
nicotine delivery systems?   
 
Vice Chairman Grueneich:  It would focus on liquid nicotine.  Are you just trying to broaden 
the tax base by lumping electronic smoking devices into that group or is it truly the liquid 
nicotine that you’re concerned about? 
 
Heather Austin:  I believe my organization would still be in favor of that study because we 
know nicotine is so detrimental.  Many of those devices are closed systems so you can’t 
separate the nicotine from the devices which could create challenges in creating that tax 
policy.  We would be willing to look at that and help the legislators work together making sure 
we get the best fit of policy to prevent our kids from starting these products.   
 
Vice Chairman Grueneich:  Further testimony in support?  Is there any opposition?  Seeing 
none we will close the hearing on SB 2355.   
 
**Additional testimony distributed from Representative Mitskog titled “FDA unveils sweeping 
anti-tobacco effort to reduce underage vaping and smoking”, see attachment 5.   
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To provide for a legislative management study of the taxation of liquid nicotine and electronic 
smoking devices.   
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Representative Steiner:  I think because they’ve seen a rapid rise in youth usage it’s a good 
idea to study.  I don’t agree that we need to tax smoking devices.  I’m concerned about the 
flavors and that kids are getting ahold of these while we don’t know what the impacts are to 
our youth.  I talked to the bill sponsor and told him the committee has a concern that at the 
heart of this you’re really just trying to increase taxation.  He said that wasn’t right and that 
they were studying the youth and the increased use of the flavored nicotine.   
 
Chairman Headland:  We know the intent of the original bill was an all-around tax increase 
on tobacco.   
 
Representative Steiner:  Now it’s reduced to just a study on the youth.  I think it’s a good 
idea.   
 
Representative Mitskog:  I think a study would be very helpful for defining some of these 
unclear areas about nicotine and such.  Ultimately, the bill sponsor is trying to study the rising 
use of these products by the youth.   
 
Chairman Headland:  Would you be amenable then to removing the electronic smoking 
devices language? 
 
Representative Mitskog:  Yes.  
 
Representative B. Koppelman:  I was also going to suggest removing “liquid” before 
nicotine and after the word “nicotine” insert the word “products.”  If nicotine is so horrible I 
think we should study nicotine in whatever form it is.  If we’re going to have tax policy and we 
don’t know what the next reiteration of nicotine is going to be then the study would be more 
appropriate.   
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Representative Eidson:  Personally I would like to support the bill as it is.  There was a 
comparison made yesterday that we don’t tax glasses because people drink beer out of them 
and so forth.  The difference between that and smoking devices is that glasses can be used 
for other liquids and other purposes other than alcohol.  These smoking devices, especially 
JUUL, serve no other purpose than to inhale liquid nicotine.  There are some devices where 
you buy the liquid separate and put the nicotine in there and inhale it that way but I’m not 
sure they are required to label them.  There is always a chance you’d buy one that you 
thought wasn’t nicotine but ends up being 5-12% nicotine.  With that liquid nicotine, JUUL is 
set at 5% and doesn’t adjust from there.  Some of these e-liquids you can buy separately 
ranging from 3-20% nicotine.  As somebody who’s used JUUL and other smoking devices 
for a period of time even 5% burns a lot when you inhale it so a 20% would be much worse.  
I think we need to study the devices now.  
 
Chairman Headland:  We’re not studying the devices; we’re studying the taxation of the 
devices.   
 
Representative Eidson:  Thank you for the correction.  I think we need to study them 
because they serve no other purpose than to inhale liquid nicotine.  These devices are quite 
dangerous.  You can adjust the voltage yourself and some have blown up in people’s faces.  
There is not much regulation on those.  I think there are enough questions here and enough 
discussion here to warrant studying it.  In a couple years if we find out it’s not a big deal then 
we don’t have to do it.  Since we can’t get a clear definitive answer I would be on the side of 
keeping the study as it is.   
 
Representative B. Koppelman:  I’d like to propose an amendment on line seven we strike 
the word “liquid” and the words “and electronic smoking devices” then after the word 
“nicotine” we put in the word “products.”  MADE A MOTION TO ADOPT THE AMENDMENT. 
 
NO SECOND 
 
Chairman Headland:  Doesn’t look like we can get a second. 
 
Representative Eidson:  MADE A MOTION FOR A DO PASS 
 
Representative Mitskog:  SECONDED 
 
Representative Ertelt:  I didn’t support the amendment because I think we’re trying to mask 
what the bill was initially after.  The bill was looking at increased taxation on not only 
cigarettes but all smoking devices.  I don’t know what more they want to study about this.  
They already have information so I don’t know what else they want to uncover.  It’s not 
alarming to me that one in five use these vaping devices.  They said it doesn’t actually help 
much with cessation.  They are looking at a single year of data which isn’t a significant 
amount of data.  It shows it helps but not as much.  I’m not going to support the do pass.   
 
ROLL CALL VOTE:  8 YES     5 NO     1 ABSENT 
MOTION CARRIED 

 
Representative Eidson will carry this bill.   
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Chairman Cook, Committee members: 

Good morning. My name is Senator Brad Bekkedahl and I am 
the prime sponsor of SB 23 5 5. Although I will defer to some of 
the folks who helped work on this bill to answer specific 
questions you may have about the bill's details, I do want to take 
a moment to explain my support for SB 2355 and the two, rather 
straight forward, things it seeks to do. 

First, SB 2355 seeks to simplify the state's approach to tobacco 
taxation by classifying cigarettes and electronic smoking devices 
as "tobacco products" under North Dakota law. Currently, the 
term "cigarette" is carved out of the tobacco products definition 
and is defined and taxed separate of all other tobacco products. 
Regarding electronic smoking devices, which are marketed and 
sold by companies as tobacco products, these devices are not 
defined or regulated by North Dakota law. Instead, electronic 
smoking devices are classified only as general merchandise, and 
as a result, are not subjected to any tobacco-related taxes. Yet, 
their products can be used as nicotine delivery systems. As you 
will hear today from many people, due to the unregulated nature 
of electronic smoking devices and the alarming increase in use 
by minors, it is important that we as legislators carefully review 
our current approach to regulating tobacco products to ensure 
that we are doing so in a manner that is sensible, responsive to 
the tobacco industry's ever-changing products, and beneficial to 
the state and the health of its residents. 



Second, SB 2355 attempts to modernize how North Dakota 
taxes tobacco products without raising the current excise tax 
rates. Rather than maintaining the status quo, which parses the 
various types of tobacco products into separate categories and 
assigns each category a different tax rate, SB 23 5 5 subjects all 
tobacco products - cigarettes, cigars, and electronic smoking 
devices alike - to the existing rate of 28% wholesale price. In 
doing so, SB 2355 treats all tobacco products equally and does 
not pick winners and losers based upon popularity or other 
industry-driven changes. This simplified approach to taxing 
tobacco products will ensure that North Dakota's tobacco taxes 
remain proportionate to the ever-increasing prices of products. 
For example, under SB 2355, a pack of cigarettes that has a 
wholesale cost of $4.00 per pack will be subject to an excise tax 
of approximately $1.12 - which is $0.43 lower than South 
Dakota, $0.58 lower than Montana, and $1.88 lower than 
Minnesota. If the price of tobacco products goes up or down, so 
too will the excise tax the products will be subjected to - all 
without the involvement of the legislature. 

In conclusion, SB 2355 attempts to modernize North Dakota's 
approach to tobacco regulation by simplifying how the state 
classifies and taxes tobacco products. Rather than creating 
different definitions for each and every tobacco product, SB 
2355 provides a single definition of a tobacco product and taxes 
all tobacco products equally and in a manner that remains 
responsive to any fluctuation in product cost or innovation in 
product design. Therefore, I ask that you give SB 23 5 5 a "Do 
Pass" recommendation and will stand for questions. 
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Good morning Chairman Cook and members of the committee. My name is Dennis Pathroff. I 
am an attorney with the Zuger, Kirmis and Smith law firm in Bismarck. I am here today 
representing Tobacco Free North Dakota. 

We stand in support of SB 2355. This legislation attempts to simplify and modernize North 
Dakota's current tobacco regulations. At the very least, this bill will serve as a starting point for 
discussions as to whether the state should reevaluate its approach to regulating and taxing 
tobacco products. 

How does SB 2355 simplify North Dakota's tobacco tax regulations? 

Currently, North Dakota separates various tobacco products into different categories and assigns 
each category a different taxing scheme. For example, (1) cigarettes are taxed on a per mill 
basis in multiple sections of the Century Code; (2) chewing tobacco is taxed on a per ounce 
basis; and (3) cigars and pipe tobacco are taxed on a wholesale purchase price basis. 

SB 2355 simplifies North Dakota's tobacco tax laws by expanding the definition of "tobacco 
products" to include all products that contain tobacco, such as cigarettes, and then taxing those 
"tobacco products" at 28% of the wholesale purchase price. Note that this is the current tax rate 
on cigars and pipe tobacco. 

Because the "tobacco products" are taxed on a percentage basis, the dollar amount of the tax will 
rise and fall with the wholesale purchase price. Accordingly, there will be no need to ask for 
dollar amount tax increases every legislative session. 

How does SB 2355 modernize North Dakota's tobacco tax regulations? 

Currently, North Dakota does not subject electronic smoking devices to any tobacco related 
taxes. These devices are most commonly used to deliver nicotine to the consumer. Therefore, 
these devices should be subject to tobacco related taxes. 

As such, SB 2355's definition of "tobacco products" includes electronic smoking devices. Thus, 
these devices will be taxed at the rate of 28% of the wholesale purchase price. 

What does a 28% tax on the wholesale purchase price do? 

The tax on cigarettes is currently $0.44 per pack. This is one of the lowest cigarette taxes in the 
country. 

Based on an average wholesale price of $4.00, a 28% tax would equate to $1.12 per pack (a $.68 
increase). 



This $1.12 per pack tax is still far lower than our neighbors and the national average: 

South Dakota - $1.53 
Montana - $1.70 
Minnesota - $3.00 
National Average - $1.72 

The experts that follow me today will explain why this legislation is needed in North Dakota. 
They will share with you the health benefits and additional tax revenue that this bill will likely 
produce. 

SB 2355 simplifies and modernizes North Dakota's tobacco regulations. Therefore, please vote 
"do pass" on SB 2355. Thank you for considering this legislation. 
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Senate Finance and Taxation Committee for the 66th ND Legislative Assembly 

Chairman Cook, and members of the Senate Finance and Taxation Committee, hello, my name 

is Heather Austin and I am the Executive Director for Tobacco Free North Dakota. Thank you 

so much for your time this morning. 

Today I am here to encourage a Do Pass on SB 2355, or the bill to modernize our tobacco tax 

policy. The mission of Tobacco Free North Dakota is to improve and protect the public health 

of all North Dakotans by reducing the serious health and economic consequences of tobacco 

use, the state's number one cause of preventable disease and death. TFND is excited to work 

with our Legislators to strengthen North Dakota tobacco prevention policy through Senate Bill 

2355, which would modernize and streamline our ND tobacco policy and tax code . 

In 2018 North Dakota observed the 25
th anniversary of the last time we raised the price of tobacco 

in our state. At that time the tax rate was set at 44 cents per pack, making us 8th in the nation for 
tobacco tax rate. In the 25 years since that time, we have gone from 8

th 
to 48

th with the same 44 

cents still being collected. Not much else has held steady in that same amount of time. The 
tobacco industry has increased their wholesale prices numerous times, the federal tax rate has 

increased substantially, retail prices have increased, medical costs and insurance premiums have 

increased, etc. I could go on and on, as nearly nothing is the same price it was 25 years ago. We 
simply have not kept pace, or parity, in North Dakota. And now is the time to correct that. 

Through this bill, all tobacco products, including electronic tobacco products would be defined 

and regulated as such, and would be subject across the board to the existing tobacco tax 

wholesale rate of 28%, rather than the myriad of definitions and varying rates our current 

tobacco tax policy entails. By updating our laws to reflect our current state needs and the new 

products that have joined the market in the last 25 years, we can better monitor and regulate 

tobacco to keep it out of the hands of our youth and to provide further resources to health 

programs and services for ND citizens. 

According to the Dept. of Health Tobacco Surveillance Data Table in 2017 for North Dakota, 

tobacco use cost our state $326 million in Smoking Attributable Medical Expenditures, and 

$232.6 million in Smoking Attributable Productivity Loss. That's over½ a BILLION dollars in 



smoking related expenses to the state of North Dakota! That same 2017 survey also showed 
that 57.8% of North Dakotans STILL support a tobacco tax increase of $2.00, much higher than 
the adjustments and product parity promoted in SB 2355. 

By including electronic tobacco products for taxation and regulation, alongside other existing 
tobacco products in North Dakota, and by subjecting them all to the current 28% wholesale rate, 
we avoid creating product "winners and losers" in our tax policy, treating all tobacco products 
equally. We create parity, and we take a tremendous step forward in protecting our youth from 
the dangerous nicotine addiction these products promote. We can begin to stem the tide in what 
the FDA is now calling an "epidemic" for our youth. 

While we have much to learn about these new electronic smoking devices, the evidence is already 
clear that it is unsafe for young people to use e-cigarettes or any other product containing 
nicotine. As stated by the Surgeon General, "E-cigarette use poses a significant - and avoidable -
health risk to young people in the United States. Besides increasing the possibility of addiction and 
long-term harm to brain development and respiratory health, e-cigarette use is associated with the 
use of other tobacco products that can do even more damage to the body."i. 

Also, the Surgeon General has called raising prices on cigarettes "one of the most effective tobacco 
control interventions." ii. Tobacco tax increases help make cigarettes too expensive for price-
sensitive kids to buy and give smokers another incentive to quit. And I'm happy to point out that • 
North Dakota has one of the best Quitlines in the nation with NDQuits. They are standing ready to 
help make sure no citizen actually has to continue paying the price of tobacco with their money or 
their health. The 2014 Surgeon General's report stated, "The evidence is sufficient to conclude 
that increases in the prices of tobacco products, including those resulting from excise tax increases, 
prevent initiation of tobacco use, promote cessation, and reduce the prevalence and intensity of 
tobacco use among youth and adults."iii. 

I would also like to point out that the tobacco companies know that almost all new tobacco users 
begin their addiction as kids, in fact 90% of daily addicted users started by the age of 18. Even the 
tobacco industry acknowledges that raising tobacco taxes reduces smoking, which is why they fight so 
hard to oppose them. "It is clear that price has a pronounced effect on the smoking prevalence of 
teenagers, and that the goals of reducing teenage smoking and balancing the budget would both be 
served by increasing the Federal excise tax on cigarettes."iv. - Myron Johnson, Philip Morris Executive 

These unregulated and untaxed electronic products make it easier for beginners - primarily our 
kids - to try the product and ultimately become addicted. With electronic product use at epidemic 
levels for our youth, and with new products and flavors being introduced at a lightning pace, we 
can't risk waiting for national policy or for FDA regulations. We can lead the way in North Dakota 
by classifying these products as what they are: tobacco. And by including them in existing tobacco 
tax structure at current levels, along with all other tobacco products, we can lead the way in -protecting our kids, and that creates healthier youth and a healthier state. 
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Again, thank you for this time in front of you, Chairman Cook, and the Committee. It is very 

appreciated. Please vote Do Pass on SB 2355. 

May I take any questions? 

Heather Austin 

Executive Director, Tobacco Free North Dakota 

Cell: 701-527-2811 

heather@tfnd.org 

www.tfnd.org 

i. HHS, Know the Risks: E-Cigarettes & Young People, accessed March 15, 2018 at https://e­
ciga rettes.surgeongenera I .gov /knowtherisks. htm I. 

ii. U.S. Department of Health and Human Services (HHS), The Health Consequences of Smoking: 50 Years of Progress. A 
Report of the Surgeon General, Atlanta, GA: U.S. Department of Health and Human Services, Centers for Disease Control 
and Prevention (CDC), National Center for Chronic Disease Prevention and Health Promotion, Office on Smoking and Health, 
2014. http://www.su rgeongenera I .gov /Ii bra rv/re ports/SO-yea rsof-progress/ind ex. htm I. 

iii. HHS, The Health Consequences of Smoking: 50 Years of Progress. A Report of the Surgeon General, 2014, 
http://www.surgeongeneral.gov/library/reports/50-years-of-progress/index.html. 

iv. Philip Morris Research Executive Myron Johnston, "Teenage Smoking and the Federal Excise Tax on Cigarettes," 
September 17, 1981, Bates No. TA82034-TA82038 



Photo of actual e-juices and electronic tobacco devices confiscated during the fall 
of the 2018-2019 school year at a North Dakota High School. 
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Photos of the JUUL system - one of the most popular ways youth use electronic 
tobacco products. JUUL now accounts for nearly 70% of the market. 
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Tobacco use is STILL an issue in ND, especiallv 
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B ismarck/Burle igh County schools .  These products CONTAI N N I COTI NE  which i s  h igh ly addictive and harmfu l  t o  youth 
bra in  development . Accord ing to a recent study by TRUTH In it iat ive, 63% of youth did NOT know that one JUUL pod 
conta ins the same amount of n icotine equal to one pack of cigarettes or 200 puffs . 1 ·4·6 
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Senate Finance and Taxation Committee for the 66th ND Legislative Assembly 

Chairman Cook, and members of the Senate Finance and Taxation Committee, hello, my name 

is Heather Austin and I am the Executive Director for Tobacco Free North Dakota. Again, thank 

you so much for your time this morning. 

TFN D  and  many other  organ izat ions have a l l  s igned a forma l  Reso l ut ion to Ra ise North Da kota's 
Tobacco Tax .  

Th is  Reso l ut ion has been s igned by :  The Fa rgo-Cass Pub l ic Hea lth Boa rd of  Hea lth ,  the G rand  Forks 
Boa rd of Hea lth, Grand  Forks Tobacco Free Coa l it ion ,  B i smarck Tobacco Free Coa l it ion ,  Cava l i e r  County 
Hea lth D i str ict, City-County Hea lth Distr ict Boa rd of Hea lth, Ne lson-G riggs D istr ict H ea lth U n it, Centra l 
Va l ley Hea lth D istr ict, Sargent County D i str ict Hea lth,  North Dakota Pub l i c  Hea lth Assoc iat ion,  a nd  
Tobacco Free North Dakota . 

The Reso l ut ion reads as  fo l lows : 

Whereas, accord ing to the 2014 US Surgeon Genera l ' s  Report, i n creas ing tobacco excise taxes have 
proven h igh ly effect ive in preventi ng in it iat ion among youth, reduc ing tobacco use by p romot ing 
cessat ion among cu rrent users, d iscourag ing re l apse among former users, and reduc ing consumpt ion 
a mong those who conti nue  to use tobacco i ; and 

Whereas, tobacco use rema ins  North Dakota's  lead ing p reventab le  cause of death, k i l l i ng more peop le 
than a lcohol ,  AI DS, ca r crashes, i l l ega l d rugs, mu rders, and su ic ides comb i ned i i ; a n d  

Whereas, 1 1 .7% of youth i n  North Dakota smoke i i i, a nd  300 North Dakota ch i l d ren  ( u nder  18) become 
new da i ly smokers each  yea r i i i, of  whom more than  14,000 w i l l  d i e  premature ly because of  th i s  
add ict ion i i i ; and  

Whereas, 22 .3% of youth i n  North Dakota use e lectron i c  n i cot i ne  de l ivery systems ( ENDS) iv, otherwise 
known as e-ciga rettes, of whom many wi l l  deve lop a l ife long add iction to n i coti ne/tobacco products, 
resu l t ing in the hea lth costs related to such ;  and  

Whereas, E NDS have l itt le  to  no regu lat ion a round  content, f lavori ngs, and  ma rket ing a ppea l i ng  to 
youth, a nd  stea lth-use products and  tactics advert ised to youth; and  
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Whereas, E N DS a re not cu rrent ly c lass ified as tobacco products i n  North Dakota even though they 
• de l iver n i cot i ne  i n  the same way for the same pu rpose as other  tobacco products; a nd  

Whereas, E N DS a re not cu rrently app roved by  t he  FDA a s  a cessat ion device, and  

Whereas, 19 .8% ( 1 15, 100) of  adu lts i n  North Da kota smoke i i i  and near ly 1,000 North Da kotans i i i  wi l l  
d i e  each  yea r  from smok ing  and  smok i ng-re lated d i sease, i nc lud ing 27% of  cancer  deaths i n  ND that 
a re attr ibuted to tobacco usev; a nd  

Whereas, tobacco u se  i n  North Dakota imposes economic burden,  with smoki ng-ca used d i rect 
hea lthcare costs amount ing to $326 m i l l ion each yea r i i i, smoki ng-caused productivity losses 
a pproximat ing $232 .6  m i l l ion  a nnua l ll, a nd  each household paying $768 per yea r in state and federa l  
taxes from smok i ng-ca used government expend itu resvi, a nd  

Whereas, each yea r, t he  North Dakota government Med ica id payments d i rectly re lated to  tobacco use 
a re $56 .9 m i l l ion  vi ; a nd  

Whereas, the cu rrent ciga rette tax o f  $0 .44 pe r  pack i i i , p i pe tobacco and  c igar tax a t  28% of  t he  
wholesa le  pu rchase pr ice v i i' a nd  snuff tax at $0.60 per  ounce v i i

' ra nk ing North Da kota one of the fou r  
cheapest tobacco states i n  t he  nat ion i i i  i s  d angerous to ou r state's c it izens; and  

Whereas, the leg is lat ive body i n  North Dakota has  not  enacted legis lat ion to  increase ou r state's 
tobacco taxes s i nce 1993; a nd  defeated leg is lat ion as recently as 2015; and  
Whereas, the Tobacco I ndustry spends  $38 .2  m i l l ion each  yea r  ma rket ing i n  N Dvi ; and  

Whereas, th i s  reso lut ion add resses commercia l  tobacco, which is d ifferent from trad it iona l  tobacco 
used in Amer ican I nd i a n  sp i r itu a l  a nd  ceremon ia l  p ractices; 

Now therefore be it resolved, Tobacco Free North Dakota supports i ncreas ing the tobacco tax in No rth  
Dakota as a proven way to p revent youth tobacco i n it iat ion, encou rage a reduct ion of  adu lt tobacco 
use, reduce hea lth ca re costs, and  prov ide an  overa l l  benefit to pub l i c  hea l th . i Further, Tobacco Free 
North Dakota endorses the 2019 leg is l ative effort to ra ise North Dakota's ciga rette tax by $1 . 50 for a 
tota l tax of $ 1 .94 per pack and  a l l  other  tobacco prod ucts by a proport iona l  amount, and  to i nc l ude  
c lass ify ing E N DS as  tobacco p roducts so they a re taxed as  such .  

Again, thank you for this time in front of you, Chairman Cook, and the Committee. 

Heather Austin 

Executive Director, Tobacco Free North Dakota 

Cell: 701-527-2811 

heather@tfnd.org 

www.tfnd.org 
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i U.S. Department of Health and Human Services. (2014). The health consequences of smoking - 50 years of progress. A 
report of the Surgeon General. Retrieved from https://www.surgeongeneral.gov/library/reports/50-years-of-progress/50-
yea rs-of-progress-by-section. htm I 
i i  Campaign for Tobacco Free Kids. (2018, June 8). The toll of tobacco in the United States. Retrieved from 
https://www.tobaccofreekids.org/problem/toll-us 
i i i  Campaign for Tobacco-Free Kids. (2018, June 7). Key State-Specific Tobacco Data and Rankings. Retrieved from 
https :// www. to ba ccofree kids. o rg/ assets/fa ctsh eets/017 6. pd f 
iv Centers for Disease Control and Prevention. (n.d.). High School Youth Behavior Risk Survey North Dakota 2015 and United 
States 2015 Results. Retrieved from 
https ://nccd.cdc.gov/youthonline/App/Results.aspx?TT=G&OUT=0&SID=HS&QID=QQ&LID=ND&YID=2015&LID2=XX&YID2= 
2015&COL=&ROW1=&ROW2=&HT=QQ&LCT=&FS=Sl&FR=Rl&FG=Gl&FSL=&FRL=&FGL=&PV=&Cl=ND2015&C2=XX2015& 
QP=G&DP= l&VA=Cl&CS=N&SYID=&EYID=&SC=DEFAULT&SO=ASC&pf=l&TST=True 
v National Cancer Institute. (2007, August 17). President's Cancer Panel's 2006 - 2007 report. Promoting healthy lifestyles: 
Policy, program, and personal recommendations for reducing cancer risk. Retrieved from 
http ://archive. tobacco.org/news/251230.htm I 
vi Campaign for Tobacco Free Kids. (2018, April 10). The toll of tobacco in North Dakota . Retrieved from 
https://www.tobaccofreekids.org/problem/toll-us/north dakota 
vii ND Office of the State Tax Commissioner. (n .d.) . Cigarette and tobacco tax. Retrieved from 
https://www.nd.gov/tax/tobacco 
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�� TOi1CCofREE 
��, C O A L I T I O N  

J a n u a ry 29, 2019 

Dear  Senator Cook and Mem bers of t he  Senate Tax and F i n a nce Com m ittee, 

The B isma rck Tobacco F ree Coa l it ion u rges you r  s u ppo rt of SB  2355,  u pdat i ng  state tobacco po l i cy a nd  
tax code .  We  suppo rt t h is b i l l , whereas :  

• Acco rd i ng to the 2014 US  Su rgeon Genera l ' s  Report, i n c reas i ng tobacco exc ise taxes have 
prove n h igh ly  effective in preve nt i ng  i n it i a t ion a mong youth ,  red uc i ng to bacco use by p romot i ng  
cessat ion among cu rrent users, d isco u rag ing re la pse among fo rme r  users, a n d  reduc i ng 
consu mpt ion among those who  cont i n ue  to use tobacco . 

• Tobacco use rema i n s  North Dakota's lead i ng  p reve nta b le  cause of death ,  k i l l i n g  mo re peop l e  
t han  a lcoho l ,  AI DS, ca r  crashes, i l lega l d rugs, m u rde rs, a nd  su ic ides com b i ned .  

• 1 1 .7% of youth i n  No rth  Dakota smoke, a n d  300 No rt h  Da kota c h i l d re n  ( u nde r  18 )  become new 
da i ly smoke rs each yea r, of whom more t h an  14,000 w i l l  d ie p rematu re ly  beca use of t h is 
add i ct i on .  

• 22 .3% of youth i n  No rth  Dakota use e lect ron i c  n i cot i n e  de l ivery systems ( E N DS) ,  ot he rwise 
known as e-ciga rettes, of whom many wi l l  deve lop  a l i fe long add ict ion  to n i cot i ne/tobacco 
prod ucts, res u lt i ng in the hea l th  costs re lated to s u ch .  

• E NDS have l itt le to no regu lat i on  a round  conte nt, f lavor i ngs, a nd  ma rket i ng  a ppea l i ng to youth ,  
and  stea l th-use products a nd  tact i cs adve rt i sed to you th .  

• E NDS a re not cu rrent ly c lass if ied as toba cco p roducts i n  No rt h  Da kota even though they de l ive r 
n i cot i ne  i n  the same way fo r t he  s ame pu rpose as othe r  tobacco p roducts .  

• E NDS a re not cu rrent ly a pproved by the  FDA as a cessat i on  dev ice . 
• 19 .8% ( 1 15, 100) of adu lts in No rth  Da kota smoke a nd  nea r ly 1,000 No rt h  Da kotans  w i l l  d i e  each  

yea r  from smok ing a nd smok i ng-re lated d isease, i n c l u d i ng 27% of ca ncer  deaths i n  ND that a re 
attr i buted to tobacco use .  

• Tobacco use i n  No rth  Da kota im poses econom ic b u rden ,  with smok i ng-ca used d i rect hea lt h ca re 
costs amount i ng to $326 m i l l i o n  each yea r, smok i ng-ca used prod u ct iv ity losses approximat i ng  
$232 .6  m i l l i on  a n nu a l ly, a nd each  househo ld  pay i ng  $768 per yea r i n  state and federa l  taxes 
from smoki ng-ca used govern ment expend it u res . 



• Each yea r, the North Dakota government Med icaid payments d i rect ly re lated to tobacco use a re 
$56.9 m i l l ion .  

• The current ciga rette tax of $0 .44 per pack, pipe tobacco and cigar tax at 28% of the who lesa le 
purchase price, a nd snuff tax a t  $0.60 per ounce, ran king North Dakota one of the four cheapest 
tobacco states in the nat ion is dangerous  to ou r  state's cit izens. 

• The l egislative body i n  North Dakota has not enacted legis lation to increase our state's tobacco 
taxes si nce 1993; and defeated legis lat ion as recently as 2015. 

• The Tobacco I ndustry spends $38.2 mi l l i on  each yea r marketing in North Dakota . 
• This b i l l  addresses commercia l tobacco, which is different from t rad itiona l  tobacco used in 

American India n spi ritua l  and  ceremonia l practices. 

The Bisma rck Tobacco Free Coa l it ion supports SB 2355 to increase the tobacco tax in  North Dakota as  a 
p roven way to prevent youth tobacco i n it iat ion, e ncourage a reduction of adu lt  tobacco use, reduce 
hea lth ca re costs, and provide an overa l l  benefit to pub l ic hea lth. Fu rther, the Bismarck Tobacco Free 
Coa l it ion a pp l auds that SB 2355 c lassifies ENDS as  the tobacco products they a re so they a re taxed as 
such. 

On  beha lf  of the  Bismarck Tobacco Free Coa l it ion, p lease vote "yes" on SB 2355. 

S incere ly, 

'y/:;._yw�/· 
,., (; \Ya lerie Scfioepf 
P resident 
B ismarck Tobacco Free Coa l it ion 

• 

• 

• 
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1/30/2019 

9 :00 a .m .  

Senate F i na nce a nd Taxation Comm ittee for t h e  66th ND  

Leg is l at ive Assemb ly 

Ha rvey, N D  

701-625-1339 

Chairman Cook and members of the Finance and Taxation Com mittee, 
hello, my name is Zoe McKinven and I am a student at Harvey High  
School. Thank you so much for your time this morning . 

Today I am here to encourage a Do Pass on SB  2355,  or the tobacco tax 
bill . I am a sophomore at Harvey High School in Wells County and am 
concerned with the current rise in popularity of the electronic vaping 
products used by my friends and classmates. I have seen my peers use 
the J U U L  during school behind the teacher's back and blowing the puff 
of vapor into their shirt . I n  the girls locker room a J U U L  was found 
sitting on the bench from a girl who had been previously using it during 
her study hall. My friends have used the J U U L  around me and it has 
made me feel super uncomfortable. I see e-cigarettes used during 
school, in cars and at parties. 

According to the 2017 YRBS survey at Harvey High School, 16 .1% of 
students had used an electronic vaping device in the last 30 days and I 
am  sure it is much higher than that now. I think youth are very cautious 
about their money. If the tax went up on tobacco products, I believe 
that they would be less likely to buy the products. Increasing the price 
would keep youth from trying e cigarettes. Youth are still in school and 
cannot have a full time job so they would not be able to keep buying 

- tobacco products if the p rice increased .  
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I t  i s  c lea r that it is u nsafe fo r young  peop le l i ke me to use e-ciga rettes 

or a ny other  p roduct conta i n i ng n icot i ne .  Accord i ng to the Su rgeon 

Genera l , "E-c iga rette use poses a s ig n ifi ca nt-a nd  avo i dab le-hea lth r isk 

to you ng peop le  in the U n ited States .  By i n creas i ng  the p r ice of 

tobacco p roducts, we ca n reduce the n umber of youth tryi ng a nd  

becom i ng add i cted to  these da nge rous  products .  

Aga i n ,  tha n k  you for th is t ime in front of you, Cha i rman  Cook a nd  the 

Comm ittee .  I t i s  ve ry a pprec iated . P lea se vote Do Pass on  SB  2355 . 

May I ta ke a ny questions?  

Zoe McK i nven 

701-625-1339 

Zoe .mcki nven@kl2 . n d . us 

i . ,  H a rvey H igh  Schoo l .  (2017 ) .  "Ha rvey HS  YRBS Resu lts" 
https ://www. h a rvey. kl2 . nd . u s/cms/l i b/N D02203038/Centric ity/Doma in/81/2017%20H HS%20YRBS%20 
Report .pdf 

i i .  H HS, E-Ciga rette Use Among Youth and  You ng Adu lts . A Report of the Su rgeon Genera l .  At la nta, GA: 
U .S .  Department of Hea lt h  and  H u ma n  Serv ices, Centers fo r D isease Contro l  and P revent ion, N at iona l 
Center for Ch ron i c  D isease P revent ion and  Hea lt h  Promotion, Office on Smok ing and  Hea lth, 2016. 
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Share our_ sto 

I A story is powerful - and it can change lfves. 

I. We are asking for: stories to share With elected officiafs about how tobacco use has impacted North 
Dakotans. 

I Sharing your  personal story can provide a human connection to the devasting effects of tobacco use. 
! Your story can make a difference. 
I 
I Use the space below to share your story with us! 
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We are asking for stories to share with elected officials about how tobacco use has impacted North 
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Snare_ --- our sto --
A story is powerful - and it can change lives. 

We are asking for stories to share with elected officials about how tobacco use has impacted North 
Dakotans . 

Sharing your personal story can provide a human connection to the devasting effects of tobacco use . 
. Your story can make a difference. 

I Use the space bef ow to share your story with usr 
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First Name: It1\Cf)u_,\}ee_���-------------------
Last Name: 
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A story is powerful - amd it can change l ives. 
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A story is powerful - and: if eart change lives. 

t We are asking for stories fol, share Wilft erected officials about how tobacco use has impacted North 
: Dakotans� 

Sharing your personal Story can provide a human cor:u;1ection to the devasting effects of tobacco use� 
Your story can make a difference. 
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Share our sto 
A story is powerfu l - and it can change l ives . 

We are asking for stories to share with elected officials about how tobacco use has impacted North 
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Sharing your personal story can provide a human connection to the devasting effects of tobacco use. 
Your story can make a difference . 
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A story is powerfwl ..... and it can change lives: . 
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A story is powerful --- and it can craange lives. 

We are asking' for stories to share Witfu erected. officials about how tobacco use has impacted North 
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11. Sharing your personal story can provide a human connection to the devasting effects of tobacco use. 
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Share our sto 
A story is powerful - and it can change lives . 

We are asking for stories to share with elected officials about how tobacco use has impacted North 
Dakotans.  

Sharing your personal story can provide a human connection to the devasting effects of tobacco use. 
Your story can make a difference. 

Use the space below to share your story with us! 

· First Name: _J_ei.2<'�(.!..__l _______________________ _ 

Last Name: 

Email address: 

Horne Zip Code: �S---=-l .... S'--tr-=3'------ Phone number (optional ) :  
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�o SBB§Vaping is not 
#"� PQ · I a safe alternative 

Vaping devices come In many shapes and sizes; 
some resemble pens, USS sticks, or other common 
items. Using an e-cigarette can also be known as vaping. 

The FDA does not currently approve vaping devices as 
quit smoking aids. There is no evidence to prove that 
vaplng helps a person quit smoking. 

VAPING CAN BE HARMFUL 

A 

A 

A 

Vaping may i ntroduce preteens and teens 
to other  tobacco products, inc lud ing cigarettes.  
Young  people are often attracted to the 
flavored l i qu ids  used i n  vaping devices. 

Vap ing produces an  aerosol by heati ng a 
l i qu id  us ing a battery and a heat ing element .  
Th is  aerosol is not just a water vapor and usual ly 
conta ins n icotine and may conta i n  harmfu l 
substances and part ic les , inc lud ing heavy meta ls 
l i ke lead and cancer-caus ing agents. 

E- l iqu ids used i n  vap ing devices may be labeled 
as "genera l ly  recogn ized as safe , "  but research 
shows that the safety appl ies to i ngestion ,  not 
necessari ly for other exposures , such as inhalation .  



NICOTINE IN VAPING DEVICES 

IS HIGHL Y ADDICTIVE k 

0 N icot ine is a hea lth danger to"!ednfntJ· L 
women and is toxic to the b ra i ns  of 
deve lop ing fetuses.  

N i coti ne can ha rm adolescent b ra i n  
development ,  wh ich conti nues i nto t he  ear ly 
to m id-20s .  Research suggests it can even 
pr ime the bra i n ' s  reward system ,  putt i ng  
tobacco users at r i sk  for add ict ion to  other 
d rugs .  

N i cot ine use i n  adolescence and ear ly 
adu lthood has been associated with cogn itive 
and behaviora l  impa i rments ,  i nc lud ing  
effects on work ing memory and attent io n .  

Get Help Quitting 
Free coaching and cessation medications 

are available from NDQuits. Call or 
go online to get help quitting. 

NDGu1ts 
1 .B00.GUIT.NOW 

www.ndhealth.gov/ndquits 
1 .800. 784.8669 

� NORTH DAKOTA 
'11111111 DEPARTM ENToJ H EALTH 



)&o SB -z3S-S- ::t±- 9 P� - 3  

· 1obacco use is STlll an issue in ND, especiallv 
t11monu vouth ... 

NEW PRODUCTS MORE FLAVORS 

Big Tobacco and the vaping indust ry are constantly trying to come up with new ways to target youth .  Between fl avors and 
h igh tech/s leek designs i ts  no wonder these products appeal to k ids .  The i r  latest products have been showing up in  
B ismarck/Burle igh County schoo ls .  These products CONTAI N N ICOTINE  which i s  h igh ly add ictive and harmfu l to youth 
bra in  deve lopment. Accord ing  to a recent study by TRUTH In it iat ive, 63% of youth d id NOT know that one JUUL pod 
conta ins the same amount of n icotine equal  to one pack of c igarettes or 200 puffs . 1 ·

4

-
5 

Mat can Norlh 1111011 do to protect vouthil 
0 

Increase the p rice on ALL 
tobacco products includ ing 

• 
e-c igarettes, vapes, and MODS 

• Fund tobacco prevent ion and 
control p rograms at levels 
recommended by the CDC 

� Mainta in the N D  
'::£51 Smoke-Free Law 

• Ban flavored tobacco 
products 

I mplement Mult i Unit 
Hous ing Smoke-Free 
Policy 

� Ra ise the legal age to 
� purchase tobacco to 2 1  

Tobacco Use by N D  High School Students and Adu lts 
2.7.B 
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Tobacco Use Use Tobacco Use Use 
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FOR MORE I NFORMATI ON 

B ig  Tobacco Outspends 
Tobacco Prevention in ND 3• 6 

S40 $38.2 
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Tobacco PrNtation T91tco Industry 

Education !xpon,., Mallrtin& !xponSH 

North  Da kota 
ra nked i n  

top 10 
states 

for h i g h  youth 
e-c igarette usage . : 

HTTP :/ !_NWW.BREA THEND.COM/PUBLI CHEAL THU NITS/B ISMARCK-TOBACCO- FREE/ 
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** = Tobacco Product 
1 )  camel snus** 

2) Altoids gum en Camel Snus** 

4) Watermelon cigari l lo•• 

5) Fruit Rol l -Ups 

6) Berry-flavored cigar wraps•• 

7) Fruit Rol l -Ups 

To bacco p rod ucts a re d es i g n ed to 
l oo k  l i ke eve ryd ay i tems l i ke ca ndy  
a nd sc hoo l s u p p l i es . Don 't l et the  
to bacco i nd u stry hook  you r  k i d s  fo r a 
l i fet i me of a d d i c t i on . 

8) blu e-cigarette** 

9) JUUL** 

10) use flash drive 

ll ) Pen 

12) Starbuzz e-cigarette•• 

13) Pen 

14) Starbuzz e-cigarette•• 

15) blue e-cigarette** 

):io ie ��)) :# q tJ · s-

16) Pen 

17) White-out 

18)  Suorin Drop e-cigarette•• 

19) Phi l l ies cigari l lo** 

20) Highl ighter 

21 ) Swisher sweets cigari l lo•• 

22) Highl ighter 

23) Highl ighter 



TOBACCO us� AN D 

(�� SECON DI-IAN D SMO KE EXPOSU R E  .,� Bl 
I S  H IGH  I N  M U LTI U N IT HOUS I NG  

ttttt 
tit 

• About 80 mil lion (1 in 4) people in 
the US live in multiunit housing, such 
as apartments. 

• Many who l ive in pub l ic hous ing are espec ia l ly  
affected by secondhand smo ke, including 
children, the elderly, and people with 
disabilities. 

• About 8 in 10 multiu nit housing residents 
choose to make their own homes smoke-free. 

• About 20 percen,t of adults in multiunit 
housing use combustible tobacco products, 
wh ich are a sou rce of secondhand smoke 
exposure. 

There i s  no safe level of secondhand smoke exposure 
Second hand s m oke can 
travel within multiu nit 
housing a n d  com mon 
a reas through doorways, 
cracks in  wal ls, electrica l  
l ines, ventilation  systems 
and plumbing. 

e O pening windows 
and us ing fans  does 
not com pletely 
remove secondhand 
smoke. 

Heati ng ,  a i r  
condit ion ing and  
vent i l at io n syste ms 
cannot e liminate 
exposu re to 
second hand smoke. 

C5267 1 5 '1  



Ciga rs : 

Not a Safe Alternative to Ciga rettes 

• 
�Cancer Action ffli Network� f.!:ii-

acscan.org 

Ciga rs a re a pu b l i c  hea lth  ris k a nd  a lead i ng ca use of l a ryngea l ,  o ra l  a n d  esophagea l ca ncers .  U nfortu nate ly, sa les of 
ciga rs conti n ue  u n a bated . Wh i l e  ciga rette cons u m pt ion d ecreased by nea rly 40 percent from 2000 to 2015,  ciga r 
cons u m pt ion i n c reased by 92 percent . ;  Ciga r use a mong youth a lmost a s  com mon as  ciga rette smoki ng. And a mong 
some  grou ps, s u ch  as b lack h igh schoo l  students, mo re students use ciga rs t h a n  
ciga rettes _ i i  T he  most s ign ificant t rend  is the  u s e  o f  " l itt le" ciga rs a nd  ciga r i l los, wh i ch  
a re often the  s ame s i ze  as ciga rettes but  ca n be  f lavored i n  ways that  a re pro h i b ited 
fo r ciga rettes . 

What Defi nes a Ciga r? 

Among youth, cigar use 
is almost as common as 
cigarette smoking. 

A ciga r is u s u a l ly defi ned,  fo r tax pu rposes, as a ny ro l l  of tobacco wra pped in leaf tobacco or in a ny s u bsta nce conta i n i ng  
tobacco. A ciga rette is usua l ly defi ned as a ny ro l l  of  tobacco wra pped i n  paper  or  any  s u bstance not conta i n i ng  tobacco. 
U n l i ke most mach i ne-made ciga rettes, ciga rs do not u s u a l ly have a fi lte r . 

Ciga rs so l d  in the U n ited States i nc l ude  l a rge ciga rs, c iga ri l l os, a n d  l itt le  c igars .  La rge ciga rs u s u a l ly conta i n  at least a h a lf 
a n  ou nce of tobacco a nd  can take 1-2 hou rs to smoke.  Ciga r i l los tend to be s ho rter  a nd  conta i n  3 g rams  or  less of 
tobacco. Some ciga r i l los and  l itt l e  ciga rs a re s im i l a r  i n  s ize a nd  s h a pe to ciga rettes; some have fi lte rs . These l itt le  c iga rs 
a re often so ld in ciga rette- l i ke packs .  The i r  s ize, s h a pe, f i l ters, f lavors, a n d  packag ing m a ke them look l i ke c iga rettes, 
except fo r t he i r  co lor .  In fact, i n  2016, the U .S .  Food a nd  D rug Ad m i n istrat ion  ( F DA) sent warn ing  lette rs to fou r  tobacco 
m a nufactu re rs stat ing that they were i l l ega l ly se l l i ng  f lavored ciga rettes l abe led  as  " l itt le  ciga rs . " ; ; ;  

Ciga r Use i n  the  U n ited States 
• Approxim ate ly 12 .S  m i l l ion  people i n  the  U .S .  ages 12 and  o l de r  smoked ciga rs i n  2013 . iv 
• Among a d u lts, ciga r smoking is more common a mong i n d iv id u a ls who a re ma le, you nger i n  age, non-H i spa n ic m u lt i ­

race or  non -H i span i c  B l ack, and report serious  psycho logica l d i st ress . v  
• I n  2016, 7 . 7  percent or 1 . 13 m i l l i on  h igh schoo l  stu dents smoked ciga rs . Th i s  rate is s im i l a r  to t he  ciga rette rate of 

8.0 pe rcent .vi 
• I n  fact, c iga r smoking was more com mon among non -H i spa n ic B l ack  h igh schoo l  students (9 . 5  pe rcent)  t h a n  

c iga rette smoki ng ( 3 . 0  percent) .vi i 
• Ciga rs a re one  of the  many tobacco products on  the  ma rket that  a ppea l to youth .  Some ciga rette-s ized c iga rs 

conta i n  ca ndy a nd  fru it f lavor ing, such  as st rawberry and  gra pe.  About two-t h i rds ( 63 . 5  percent) of youth  c iga r 
smoke rs report smoki ng f lavored ciga rs .vi i i 

Hea lth  R i sks of Ciga r Smok ing 
• Ciga rs a re not a safe a lte rnative to ciga rettes, as they conta i n  m a ny of t he  s ame  ca nce r-ca us i ng  s u bsta nces a s  

ciga rettes a n d  other  tobacco products . 
• Regu l a r  c iga r smoki ng i ncreases the r isk of cancers of the  l u ng, o ra l  cavity, la rynx, a nd  esophagus . ix 
• Ciga r smoke rs a re fou r  to 10 t imes more l i ke ly to d ie from l u n l a ryngea l ;  ora l  o r  esophagea l ca nce rs t h an  non ­

smoke rs . '  
• H eavy ciga r smok ing a lso i ncreases the r isk of d eve lop ing corona ry heart d isease a n d  l u ng d iseases, s uch  a s  

em physema a nd  ch ron i c  b ronch it i s . '; 
• Even ciga r smokers who don't i n ha l e  st i l l  breathe  i n  la rge amounts of smoke from the  l it e nd  of t he  ciga r. 
• A l l  tobacco products, i n c l ud i ng ciga rs, conta i n  n i cot ine ,  wh i ch  may i n du ce dependence a nd  h a rm hea lt h .  M a ny ciga r 

s mokers a lso use other  tobacco products, i n c l u d i ng ciga rettes, ro l l -you r-own a nd smoke less tobacco!;; 
• Ciga rs a lso p rod uce secondhand  smoke that is d a ngerous  fo r non-smoke rs .  

America n Cancer Society Cancer Act ion Network I 555 11th St. NW, Ste. 300 I Wash i ngton, DC 20004 I "# @ACSCAN 11 FB/ACSCAN I acscan . o rg 
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' Cigars :  Not a Safe Alternative to Cigarettes I February 2018 

Status of Ciga rs in Tobacco Contro l  Laws 
• Ciga rs a re taxed d iffe rent ly t h an  ciga rettes, a nd  often at lower rates. Because of the lowe r taxes, ciga ri l los a nd  l itt le  

ciga rs cost less  t han  ciga rettes i n  many states, making them more affordab le  fo r you nger smokers .  Ciga rs, ciga r i l los 
and l itt le  ciga rs may be so ld as  i nd iv i d u a l  st icks, which can  aga in ,  make them more a ppea l i ng to youth .  

• Some states a nd  loca l it ies exem pt ciga r sto res, c iga r ba rs a nd tobacco shops from smoke-free l aws. These loopho les  
enda nger pu b l i c  hea lth . 

• Ciga rs man ufactu re rs a re not req u i red to d isc lose to the  federa l government a ny i nformat ion a bout i ngred ients that 
a re ha rmfu l o r  potent i a l ly ha rmfu l .  However, c iga rettes a re subject to these d isc losu re req u i rements .  

• M a ny ciga r m a nufactu re rs regu l a rly man i p u late the i r  p rod ucts to evade taxat ion and  othe r  tobacco control 
regu lat ions .  

ACS CAN on  Ciga rs 
Regu lat ion of ciga rs is pa rt of ACS CAN's  com prehens ive a pproach to red uc ing tobacco use a n d  exposu re to secondhand  
smoke i n  t he  U n ited States . ACS CAN ma kes the  fo l lowi ng po l i cy recommendat ions with  res pect to  ciga rs : 

• Subject ciga rs to taxation : L ike a l l  othe r  tobacco p roducts, ciga rs shou ld be s ubject to taxat ion as we l l  as 
m a nufactu r ing and ma rket ing ru les to red u ce the  dead ly and cost ly bu rden  of tobacco use .  A l l  c iga rs ,  rega rd less 
of s i ze, m ust be taxed at rates equ iva lent to ciga rettes .  

• I nc lude ciga rs i n  smoke-free laws: Secondhand  smoke from ciga rs poses s ign ificant hea lt h  r isks to smoke rs a nd  
those a ro und  t hem ,  a n d  s hou l d  be i n c l u ded  as pa rt o f  any smoke-free law. Th is i n c l udes proh i b it ing ciga r u se  i n  
c iga r a nd  tobacco s hops, bars identif ied as "ciga r ba rs" ,  gam i ng fac i l it ies a nd  whereve r  e lse ciga rette smok ing i s  
p roh i b ited .  

• Regulate cigars as tobacco products : Al l  types of ciga rs, rega rd less of the i r  weight, s hou  Id be regu lated by the 
FDA as  tobacco p rodu cts and s u bject to the  same sa les ,  ma rket i ng and  d isc los u re req u i rements as ciga rettes, 
smoke less tobacco a nd  other  tobacco products . 

' Amer ican Ca ncer Society. Cancer Facts & Figures 201 7. Atl a nta, GA: Amer ican Cancer Society, 2017. 
i i  Arrazo la  RA,  Neff LJ , Kennedy SM,  et a l .  Tobacco U se Among M idd le  and  H igh School  Students - U n ited States, 2013 .  MMWR 2014; 63(45) : 1021-1041 .  
i i i  https ://www.fda .gov/newsevents/newsroom/pressa nnou ncements/ucm532563 . htm 
1' Su bstance Abuse and Menta l  Hea lth Services Admin i strat ion (SAM HSA) .  Results from the 2015 National Survey on Drug Use and Health: Summary of National 
Findings. September 2016. Ava i l ab l e  athttps ://www.samhsa .gov/data/sites/defa u lt/fi l es/NSDUH-DetTabs-2015/NSDUH-DetTabs-2015/NSD U H-DetTabs-2015 . pdf. 
' Ph i l l i ps  E, Wang TW, Hu sten CG, et a l .  Tobacco P rod uct U se Among Adu lts - U n ited States, 2015. M MWR Morb Morta l  Wkly Rep 2017 ;66 : 1209-1215 .  DO I :  
http ://dx .do i .o rg/l0. l5585/mmwr.mm6644a2 .  
' '  Centers for Disease Control and  P revent ion .  Tobacco Use Among M idd le  a nd  H igh  School Students-Un ited States, 201 1-2016 .  Morb id ity and Morta l ity Weekly 
Report, 2017 ;66(23 ) :597-603 
,i i  Centers for Disease Contro l and  P revent ion .  Tobacco Use Among M idd le  a nd  H igh  School Students-Un ited States, 201 1-2016 .  Morbid ity and  Morta l ity Weekly 
Report, 2017 ;66(23 ) :597-603 
,i i ,  Centers for Disease Control and Prevent ion .  F l avored Tobacco Prod uct Use Among M iddle and H igh School Students-Un ited States, 2014. Morbid ity and Morta l ity 
Weekly Report 2015 ;64(38 ) : 1066-70 
'' Amer ican Ca ncer Soci ety. Cancer Facts & Figures 201 7. Atlanta, GA: America n Cancer  Society, 2017 
' America n Cancer  Society, 2014.  
'' CDC. Ciga r Fact Sheet. U pdated November  14, 2013 .  Ava i l ab l e  at http://www.cdc.gov/tobacco/data statistics/fact sheets/tobacco i ndustry/ciga rs/I/marketi ng. 
Accessed J u ly 1 1, 2014. 
,i i  U .S .  Department of  Hea lth a nd  Human  Services. The Health Consequences of Smoking - 50 Years of Progress. A Report of the Surgeon General. Rockvi l l e, MD :  U .S .  
Department of  Hea lth a nd  Human  Services, 2014.  
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Secondhand smoke is a serious hea lth hazard .  Venti lation technologies do not 

The only effective way to 
fully protect nonsmokers 
from exposure to 
secondhand smoke is to 
el iminate smoking in 
indoor publ ic  spaces. 

sufficiently protect individua ls  from the harmfu l effects of breathing i n  
secondhand smoke. Reports from two d iffe rent S u rgeon Genera l s  have fou n d  that 
there is no safe leve l of exposu re to secondhand  smoke_ ;, ; ; Wh i l e  vent i lat i on  o r  a i r  
pu rificat ion systems a re somet imes p romoted a s  a way t o  red u ce exposu re to 
secondhand smoke, vent i l at ion can not remove a l l  secondhand  smoke a n d  does not 
pu rify the a i r  at rates fast enough to p rotect peop le from ha rmfu l tox i ns .  The 
Su rgeon  Genera l  has conc l uded that even sepa rat i ng  smokers from nonsmokers ,  
c lea n i ng the a i r, and vent i lat ing bu i l d i ngs ca n not e l im i nate exposu re of nonsmoke rs 

to secondhand  smoke. The o n ly effect ive way to fu l ly protect nonsmoke rs from exposu re to secondhand  smoke i s  to 
com p letely e l im i nate smok ing i n  indoor pub l ic spaces . ; ; ; 

The Facts on  Secondhand Smoke a nd A i r  Qua l ity 
Secondhand smoke is a major source of particulate matter, a type of a i r  
pol l ut ion. Convent ion a l  a i r  c lea n i ng systems ca n remove l a rge pa rt i c les, but 
not the sma l le r  pa rt ic les o r  gases found  in second hand  smoke . iv Pa rt icu late 
matter, of the s ize found  i n  ciga rette smoke, is easi ly and deep ly i n h a led i nto 
the  l u ngs a n d  ca n lead to d isease and  death .  Expos u re to secondhand  tobacco 
s moke has been causa l ly l i n ked to ca nce r, resp i rato ry a nd  ca rd i ovascu l a r  
d iseases, a n d  n ume rous  other  adverse hea lth effects.v 

N u merous stud ies over the past two decades have repeated ly s hown that 
secondhand  smoke is a cause of po l lut ion a nd  smoke-free l aws a re the o n ly 
effect ive way to reduce exposu re to second hand smoke .  For  exam p le :  

• The po l l ut ion generated from th ree l it c iga rettes i n  a room of 197 
cub i c  feet was h igher  than  the po l l ut ion generated from a d iese l  
eng ine i n  a c losed p rivate ga rage. vi 

• Between 90 and  95 pe rcent of a i rborne po l l ut ion i n  De lawa re 
hosp ita l ity venues was ca used by smoki ng  before the state's smok ing  
ban went  i nto effect .vi i Leve ls of  ca ncer-ca u s i ng po l l uta nts were 
fou nd  to be 4 t imes greater than  N at iona l  Amb ient A i r  Qua l ity 
Sta nda rds (NAAQS) outdoor requ i rements i n  s ix De lawa re ba rs, one  
cas i no, a nd one poo l h a l l  before i m p lementat ion of  a statewide 
smok ing ban .vi i i 

• Stud ies have fou nd that i n  resta u ra nts a n d  ba rs where smok ing was 
prev ious ly a l lowed, pa rt icu late matter decreased 80-90 percent 
wit h i n  months of a smoke-free po l i cy ta k ing effect. ix 

The American Society of 
Heating, Refrigeration, 
and Air-Condition ing 
Engineers : xii 

};>- Concludes that the  
on ly way to e l im inate 
the hea lt h  risks of 
secondhand smoke 
exposure is to p roh ibit 
the smoking behavior 

};>- Furthermore, no 
engineer ing 
approaches, inc lud ing 
venti lat ion a nd a i r  
clean i ng technologies, 
can e l im inate t he  
hea lth risk. 

};>- I nc ludes marij uana 
smoke i n  t he  
defi n it ion of 
environmental 
tobacco smoke (a lso 
called secondhand 
smoke) .  
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What is Vent i l at i on?  
Vent i lat ion uses contro l led a i rflow t o  c u rb a i rborne conta m i n ants .' Desp ite the fact that venti lat ion systems ca nnot 
remove ca rc inogens found  i n  secondhand  smoke from a workp lace or pub l i c  p lace, the tobacco i ndu stry and  the i r  a l l i es 
have promoted vent i lat ion as a method to accom modate both smokers a nd non-smokers . There a re two types of 
vent i lat io n that a re common ly used in com mercia l  a nd  i nd ustri a l  bu i l d i ngs . Xi 

• Loca l  exhaust venti lation attem pts to t ra p  po l l uta nts at or near  the i r  sou rce . It is gea red towa rd env i ron ments 
with h igh po l lut ion levels and  requ i res low levels of a i r  c i rcu lat io n .  The theory is that po l l uta nts a re t ra pped at 
the i r  sou rce and  a re not d iffu sed th roughout the a i r.X i i Venti lated ashtrays a re one exam p le  of loca l exhaust 
techno logy. Once a ciga rette is p l aced i nto a n  as htray, a f i lter wou l d  iso late any po l l uta nts em itted from the 
bu rn ing t ip .  Canopy hoods a re a nother  exam ple and  work by f i lter ing out any smoke that is exha led d i rect ly 
a bove resta u ra nt and gam ing ta b les .  In pract ice, loca l exhaust vent i l at ion is not fu l ly effective and req u i res 
su bstant ia l ma i ntenance, maki ng the techno logy i neffective, i neffic ient and costly fo r bus i nesses to operate. 

• Di l ution venti lation, a lso known as genera l vent i lat ion,  i nvolves satu rat ing a room with c lean ,  u n po l l uted a i r  i n  
a n  attem pt to d i lute a i rbo rne conta m i n ants- i n  th is ca se  tobacco smoke-to safe and  comfo rtab le leve l s .  The 
p rocess requ i res h igh l eve ls of a i r  c i rcu lat ion and works best i n  env i ronments with low po l l ut ion  l eve ls s p read 
over a l a rge a rea .  H owever, exposu re to secondhand  s moke, at a ny leve l ,  is neither safe nor  accepta b le; the 
hea lth  consequences a re immed iate and  ca n be l ife-th reaten i ng. Because d i l ut ion vent i lat ion a l lows tobacco 
smoke to t rave l th roughout a room,  it offe rs l itt le  p rotect ion from second hand  smoke exposu re and  can  even 
d istri bute secondhand  smoke t h roughout a bu i ld i ng. Xi i i , xiv I n  add it ion to be ing i neffective, it may be cost ly fo r 
bus i nesses to insta l l .  

Vent i lat ion i s  I neffective 
The U .S .  S u rgeon Genera l  has  conc l uded that separat ing smokers from nonsmokers, a ir c lea n i ng tech no logies, a nd  
vent i lat ing bu i l d i ngs ca nnot e l im i nate secondhand  smoke exposu re . Xv Resea rch h a s  s hown t ha t  "tornado- l i ke levels of 
vent i lat ion" wou ld be needed in resta u ra nts, ba rs, a nd  ga m ing  estab l i shments to protect hosp ita l ity wo rkers from 
secondhand  smoke .xvi For exa m p le :  

• P lac ing hoods over ga m i ng, resta u rant a nd  bar  ta b les to fi lte r secondhand  smoke wou ld  requ i re " im pract icab ly 
h igh" m i n imum  a i rflows i n  excess of 300 cu b ic feet per m inute per hood (cfm/hood) . 'vii 

• Vent i l at ion was u n a b le to contro l po l l ut ion i n  seven hos p ita l ity venues that were s u rveyed i n  Boston, 
M assachusetts, pr ior to the c ity's smoke-free ord i na nce .  I ndoor air po l l ut ion levels were fou r  t imes h igher  than  
NAAQS outdoor  requ i rements . Xvi i i 
A study of 36 t riba l cas i nos fou n d  that a i r  po l l ut ion was more than  fou r  t imes as h igh in the  non-smok ing gam i ng 
a reas of cas i nos that a l lowed smoking  t han  smoke-free cas inos when there was no sepa rat ion from smoki ng 
gam i ng a reas .  Even when there was com p lete sepa rat ion between smoke-free and non-smoking ga m i ng a reas, 
a i r  po l l ut ion was an average of 40 percent greater i n  the non-smok ing a reas of cas i nos that a l lowed smoki ng 
than  com p letely smoke-free cas i nos . xix 

A stu dy com pa ri ng  i ndoor  a i r  q u a l ity at U . S .  a i rports with a n d  without smoking lou nges found  s ign ifica ntly more 
secondhand  s moke pa rt ic les i n  a i rports with smoking lou nges, even i n  non-smoking pa rts of the  a i rpo rt. I n  a i rports 
with smoki ng lou nges, the amount of secondhand  smoke in the a reas adjacent to the smok ing lou nges - where 
s mok ing was not a l lowed - was fou r  t imes h igher  tha n the  average amount of secondhand  smoke i n  the  non ­
s mok ing parts of  a i rports that a l lowed smok ing  and  five t imes h igher than  the average amount of  secondhand  
smoke i n  com p letely smoke-free a i rports .xx Desp ite vent i lat ion, secondhand  smoke from the a i rpo rt s mok ing 
lou nges penetrated the  non-smok ing pa rts of the  a i rports, exposed non-smoki ng emp loyees and t rave lers to 
secondhand  s moke .  
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Ma nufactu re rs a n d  se l l e rs of a ir fi lt rat ion techno log ies a dm it that t he i r  produ cts do not p rotect cons u mers from the  
hea l t h  r isks im posed by  secondhand  smoke .xxi The America n Society of  Heat i ng, Refrige rat i ng, a nd  Ai r-Cond it ion i ng  
Eng ineers (ASH RAE )  re-affi rmed i n  2016, that the o n ly means  of  effect ive ly e l im i nat ing t he  hea lt h  r is k associated with 
i ndoor exposu re is to p roh ibit smoking  activity.xxii Accord i ng to ASH RAE :  

• No othe r  e ngi neer ing a pproaches, i nc l ud i ng  cu rrent  and  adva n ced d i l u t ion vent i l a t ion o r  a i r  c lea n i ng 
tech no logies, have been demonstrated o r  s hou l d  be re l i ed u po n  to contro l  h ea lt h  r i sks from secondhand  smoke 
exposu re i n  spaces where smoking  occu rs .xxii i 

• Wh i le some eng inee ri ng measu res may reduce secondhand  s moke exposu re a nd some of t he  co rrespond ing  
odor a nd  i rr itat ion ,  smoke-free a i r  ca nnot be accom p l is hed with a ny eng ineer i ng  o r  othe r  a pp roaches bes ides 
pro h i b i t i ng smok ing.xxiv 

Even the  tobacco i ndust ry acknowledges that vent i lati on  a n d  a i r  fi ltrat ion  techno logies a re i neffective at removi ng 
secondhand  smoke .  

• Br it i sh  America n  Tobacco ( BAT) acknowledged that its Co lt_ a i r  fi lt rat i on  u n it was o n ly 34 percent effic ient at 
removi ng particu late matter from tobacco smoke .  The u n it fa i led to e l im i nate ca rbon monox ide and  othe r  
vo lat i l e  o rgan i c  compou nds fou nd  i n  ciga rette smoke .xxv The  Colt u n it o n ly red u ced "haze, tobacco-smoke 
a roma a n d  tota l pe rceived smoke," thus maki ng  the  a i r  more comfo rtab le  to b reath,  but not less h a rmfu l . xxvi 

• P h i l l i p  M orris USA states that "the  pub l i c  s hou l d  be gu ided by the  conc l u s ions  of pu b l i c  hea lt h  offic ia ls rega rd i ng  
the hea lt h  effects o f  secondhand  smoke."xxvn The  company  fu rt he r  acknowledges t hat "the  conc l u s ions  o f  p ub l i c  
hea lth offic ia l s  concern ing envi ronmenta l tobacco smoke a re s uffic ient to wa rra nt measu res that  regu late 
ciga rette smoking i n  pub l i c  p laces ." Even the  tobacco com pa ny itse lf does not p romote vent i l a t ion as a n  
a lternat ive t o  smoke-free laws. 

ACS CAN on Venti lat ion 
ACS CAN su pports loca l ,  state, a nd  federa l  i n it iat ives to  e l im i nate pu b l i c  exposu re to  secondhand  smoke, i nc l ud i ng  100 
pe rcent smoke-free l aws, proh i b it ing smok ing i n  a l l  workp l aces, i n c l ud i ng resta u ra nts, b a rs a nd cas i n os, which a re key to 
p rotect nonsmoke rs, ch i l d ren and  workers from the  dead ly effects of secondhand  smoke.  

ACS CAN does not su pport smoke-free l aws t hat a l low fo r separat ing smoke rs from nonsmoke rs o r  vent i l at ing bu i l d i ngs 
as  a lte rnatives to requ i ri ng  a 100 percent smoke-free env i ronment, as t he  evidence i s  ove rwhe lm i ng that  t hese 
meas u res ca nnot e l im i nate expos u re of nonsmoke rs to secondhand  smoke. 

ACS CAN's work to c reate 100 percent smoke-free envi ronments i s  pa rt of a comprehens ive a pproach to add ress i ng  
tobacco u se  and  exposu re to secondhand  smoke i n  the U n ited States . 

; U .S .  Department of Hea lth and  Human  Services ( H HS ) .  The Health Consequences of Involuntary Exposure to Tobacco Smoke: A 

Report of the Surgeon General. U .S . Department of Hea lth a nd  H uman Services, Centers for Disease Control a nd  Prevent ion ,  
Coord i nat ing Center for H ea l th Promotion, Nationa l  Center for Chron i c  Disease P revention  and  H ea l th Promotion ,  Office on Smok i ng  
a nd  Hea lth , 2006. 
n H HS .  How Tobacco Smoke Causes Disease: The Biology and Behavioral Basis for Smoking-Attributable Disease. U .S. Department of 
Hea lth and Human  Services, Centers for Disease Control a nd  Prevent ion, Coord i n at ing Center for Hea lth Promot ion, N at iona l  Cen te r  
for Ch ron ic Disease Prevent ion and  Hea lth P romotion, Office on Smoking a nd  Hea lth , 2010. 
i i i  HHS, 2006. 
iv  HHS, 2006. 
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• � $4.00 per pack 
$3.00 . $3.99 per pack 
$2.00 • $2.99 per pack 
$1 .00 • $1 .99 per pack 
< $ 1 .00 per pack 

MAP OF ST ATE CIGARETTE TAX RA TES 

Average State Cigarette Tax: $1 .79 per Pack 

Map shows state cigarette tax rates and state average currently in effect. The states in bold have not i ncreased 
their tax for at least 1 0  years (since 2009 or earl ier) .  Currently, 36 states, DC, Puerto Rico, Northern Mariana 
I slands, and Guam have cigarette tax rates of $ 1 .00 per pack or h igher; 1 9  states, DC,  Puerto Rico ,  Northern 
Mariana Is lands,  and Guam have cigarette tax rates of $2.00 per pack or h igher; e ight states ,  DC, Puerto Rico, 
Northern Mariana Is lands, and Guam have cigarette tax rates of $3 .00 per pack or h igher; th ree states,  DC, 
Puerto Rico, and Guam have cigarette tax rates of $4 .00 per pack or h igher; and Puerto Rico has a cigarette tax 
rate h igher than $5.00.  The state average l isted above does not inc lude any of the U .S .  territories . Federal  
cigarette tax is $ 1 .0 1  per pack. Not shown are the special taxes or fees some states place on cigarettes made by 
Non-Partici pating Manufacturers (N PMs) ,  the companies that have not joined the Master Sett lement Agreement 
(MSA) between the states and the major cigarette compan ies. Some local governments also have their own 
cigarette taxes , such as Chicago ($1 . 1 8) ,  Cook County, IL ($3.00) ,  New York City ($1 . 50) ,  Ph i ladelph ia ($2 .00) ,  
Aspen , CO ($3 .00)  and Juneau ,  AK ($3 .00). National ly ,  estimated smoking-caused health costs and lost 
productivity totals $ 1 9 . 1 6  per pack. 

Campaign for Tobacco-Free Kids, December 1 1, 2018 I Ann Boonn 

For more information on state cigarette taxes and the benefits from increas ing them, see 
https://tobaccofreekids.org/fact-sheets/tobacco-control-pol icies/tobacco-taxes. 
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STATE CIGARETTE EXCISE TAX RATES & RAN KINGS 

Average State Cigarette Tax: $1 .79 per pack 

State Tax Rank State Tax Rank State Tax Rank 
Alabama $0.675 4 1 st Louis iana $ 1 .08 37th Oklahoma $2.03 1 5th 
Alaska $2.00 1 6th Maine $2.00 1 6th Oreqon $ 1 .33 32nd 
Arizona $2.00 1 6th Maryland $2.00 1 6th Pennsvlvan ia $2 .60 1 2th 
Arkansas $1 . 1 5  35th Massachusetts $3 .5 1  5th Rhode Is land $4.25 4th 
Cal ifornia $2.87 1 0th Mich igan $2.00 1 6th South Carol ina $0 .57 45th 
Colorado $0.84 39th Minnesota $3 .04 8th South Dakota $1 .53 28th 
Connecticut $4.35 2nd M iss issippi $0 .68 40th Tennessee $0.62 43rd 
Delaware $2. 1 0  1 4th M issou ri $0. 1 7  51 st Texas $1 .41 29th 
DC $4 .50 1 st Montana $1 .70 24th Utah $ 1 .70 24th 
Florida $1 .339 3 1 st Nebraska $0 .64 42nd Vermont $3 .08 7th 
Georg ia  $0.37 49th Nevada $ 1 .80 22nd Virgi n ia  $0.30 50th 
Hawai i  $3.20 6th New Hampshire $ 1 .78 23rd Wash inqton $3 .025 9th 
Idaho $0.57 45th New Jersey $2.70 1 1 th West Virq in ia  $ 1 .20 34th 
I l l ino is $ 1 .98 2 1 st New Mexico $ 1 .66 26th Wisconsin $2 .52 1 3th 
Indiana $0.995 38th New York $4 .35 2nd Wyom ing $0.60 44th 
Iowa $1 .36 30th North Carol i na $0 .45 47th Puerto Rico $5. 1 0  NA 

Kansas $ 1 .29 33rd North Dakota $0.44 48th Guam $4.00 NA 
Kentucky $ 1 . 1 0  36th Ohio $ 1 .60 27th Northern Mariana Is l .  $3 .75 NA 

Table shows a l l  cigarette tax rates currently in effect. Since 2002, 48 states and the District of Columbia have increased the i r  
cigarette tax rates 1 36 t imes. The states in bo ld  have not i ncreased the ir  tax for at least 10  years (s ince 2009 or earl ier) . 
Currently, 36 states, DC, Puerto Rico, Northern Mariana Is lands ,  and Guam have cigarette tax rates of $1 .00 per pack or 
h igher ;  19 states, DC, Puerto Rico, Northern Mariana Is lands, and Guam have cigarette tax rates of $2 .00 per pack or h igher; 
e ight states, DC, Puerto Rico, Northern Mariana Is lands,  and Guam have cigarette tax rates of $3.00 per pack or h igher; 
th ree states, DC, Puerto Rico, and Guam have cigarette tax rates of $4.00 per pack or h igher; and Puerto Rico has a 
cigarette tax rate h igher than $5.00. States' average includes DC, but not Puerto Rico, other U .S .  territories , or loca l ciga rette 
taxes. The median tax rate is $ 1 .66 per pack. AK, M l ,  M N ,  MS,  TX, and UT also have specia l  taxes or fees on brands of 
manufacturers not participating in the state tobacco lawsu it sett lements (N PMs) .  

The highest combined state-local tax rate is $6. 16 in Chicago, IL, with New York City second at $5. 85 per pack. 
Other h igh state-local rates include Evanston , I L  at $5.48 and Juneau , AK at $5.00 per pack. For more i nformation on 
local cigarette taxes , see: http://tobaccofreekids.org/research/factsheets/pdf/0267 .pdf. 

Federa l  cigarette tax is $1 .0 1  per pack. From the beg inn ing of 1 998 through 2002 , the major cigarette compan ies 
increased the prices they charge by more than $ 1 .25 per pack (but also i nstituted aggressive reta i l-level d iscount ing for 
competitive purposes and to reduce re lated consumption decl ines) . In January 2003, Ph i l i p  Morris instituted a 65-cent per 
pack price cut for fou r  of its major brands, to replace its reta i l-level d iscount ing and fight sales losses to d iscount brands, 
and R .J .  Reynolds fol lowed suit .  I n  the last severa l years, the major cigarette companies have increased the ir  product 
prices by a lmost $ 1 .00 per pack . Nationally, estimated smoking-caused health costs and lost productivity totals 
$19. 16  per pack. 

The weighted average price for a pack of cigarettes nationwide is rough ly $6.26 ( inc lud ing statewide sales taxes but not 
local cigarette or sales taxes, other than NYC's $ 1 .50 per pack cigarette tax), with considerable state-to-state d ifferences 
because of d ifferent state tax rates, and d ifferent manufacturer, wholesa ler, and reta i ler pricing and d iscount ing practices . 
AK, DE,  MT, NH  & OR have no state reta i l  sales tax at a l l ;  OK has a state sales tax, but does not apply it to cigarettes ; 
M N  & DC apply a per-pack sales tax at the wholesale leve l ;  and AL, GA & MO (un l i ke the rest of the states) do not apply 
their state sales tax to that portion of reta i l  cigarette prices that represents the state's cigarette excise tax. 

Campaign for Tobacco•Free Kids, December 21, 2018 I Ann Boonn 

For additional i nformation see the Campaign's website at https: //tobaccofreekids.org/fact-sheets/tobacco­
control-pol icies/tobacco-taxes. Sources: Orzechowski & Wa lker, Tax Burden on Tobacco, 20 1 6; med ia reports ; state revenue 

department websites. 
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RAIS ING TOBACCO TAXES :  A WIN-WIN-WIN 

I ncreasing the tobacco tax is a win-win-win solution for states : a pub l ic health win that reduces smoking and 
saves l ives, a financial win that reduces smoking-caused health care costs and raises much-needed revenue,  
and a pol it ical win because tobacco taxes have the strong support of the pub l ic .  Even the tobacco industry 
acknowledges that ra is ing tobacco taxes reduce smoking, which is why they fight so hard to oppose them . 

"It is clear that price has a pronounced effect on the smoking prevalence of teenagers, 
and that the goals of reducing teenage smoking and balancing the budget would both be 
served by increasing the Federal excise tax on cigarettes. '1 

- Myron Johnson , Ph i l ip  Morris Executive 

S ince January 1 ,  2002, 48 states and the District of Columbia have implemented or passed 1 42 cigarette tax 
i ncreases - nearly quadrupl ing the average state cigarette tax from 43.4 cents to $ 1 . 79 per pack today. 

Rais ing Tobacco Taxes Reduces Tobacco Use, Especia l ly Among Kids 

The Surgeon General has cal led rais ing prices on cigarettes "one of the most effective tobacco control 
i nterventions . "2 Tobacco tax increases help make cigarettes too expensive for price-sensitive kids to buy and 
g ive smokers another incentive to quit .  The 20 1 4  Surgeon General 's report stated , 'The evidence is sufficient 
to conclude that increases in  the prices of tobacco products , includ ing those resu lt ing from excise tax 
increases, prevent in itiation of tobacco use, promote cessation ,  and red uce the prevalence and intensity of 
tobacco use among youth and adults. "3 The general consensus is that national ly, every 1 0  percent increase 
in the rea l  price of cigarettes reduces adult smoking by about two percent, reduces smoking among young 
adu lts by about 3 .5 percent, reduces the number of kids who smoke by six or seven percent, and reduces 
overal l  cigarette consumption by approximately three to five percent.4 Research stud ies have also found that 
cigarette price and tax increases work even more effectively to reduce smoking among pregnant women,  
B lacks ,  H ispan ics, and lower-income smokers .5 

Raisi ng Tobacco Taxes Reduces Health Care Costs 

Tobacco use costs about $ 1 70 bi l l ion each year in health care expenses , more than 60 percent of it paid by 
taxpayers th rough government programs l i ke Medicare and Medica id .6 Smokers' l ifetime health care costs 
average about $2 1 ,000, despite shorter l ife spans.7 Since many smoking-related d iseases take years to 
develop, health care cost savings from a cigarette tax increase wi l l  be relatively smal l  i n  the fi rst few years 
after an  i ncrease; however, they grow quickly. These benefits wi l l  be even greater if a portion of the tobacco 
tax revenue is dedicated to support tobacco prevention and cessation programs. Because tobacco tax 
i ncreases work best to reduce smoking among youth ,  lower-income smokers and pregnant women,  those 
smoking decl i nes wi l l  reduce state Medicaid program expenditures . S imi larly, decreasing smoking rates 
among workers reduces publ ic and private sector employers' health insurance costs - whi le also decreasing 
bus iness productivity losses from smoking-caused job performance decl i nes and work absences, and from 
losing productive workers to smoking-caused d isease or d isabi l ity. Among the many other savings from 
smoking reductions are reduced property losses from smoking-caused fi res , and reduced cleaning and 
maintenance costs . 

Rais ing Tobacco Taxes Generates Revenue 

Tobacco taxes are a rel iable source of  revenue for states .8 I n  fact, every state that has  increased its cigarette 
tax by a s ign ificant amount has enjoyed a substantial increase in revenue ,  despite ongoing and tax-specific  
smok ing decl i nes and any ongoing or i ncreased tax evasion .9•

1 0  Put s imply, the new revenue the state 
receives on each pack sold in the state after a cigarette tax increase always s ign ificantly outweighs the 
revenue losses from the decl ine i n  total pack sales caused by the rate increase. State cigarette and overa l l  
tobacco tax revenues are also much more pred ictable and stable than state i ncome tax or corporate tax 
revenues,  which can decl ine sharply during recessionary periods .  

1 400 I Street NW - Su ite 1 200 - Washington ,  DC 20005 
Phone (202) 296-5469 · Fax (202) 296-5427 · www.tobaccofreekids .org 
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Raising Tobacco Taxes: A Win-Win-Win I 2 

Whi le the tobacco industry and its a l l ies argue that rais ing tobacco taxes hurts local businesses , money 
spent on cigarettes in state retai l  stores does not d isappear when state smokers qu it or cutback. They wi l l  
s imply sh ift some of  their spending on cigarettes to  other items , thereby keeping more money in  the state . 
For example, pack-a-day smokers who qu it because of a state cigarette tax increase can spend the more 
than $2,400 per year1 1  that they wou ld have spent on cigarettes on other goods and services , inc lud ing 
products sold i n  local convenience stores. 

Rais ing Tobacco Taxes Has Widespread Public Support 

The resu lts of numerous pol ls conducted national ly and in  states throughout the country have consistently 
shown broad ,  b ipartisan voter support for tobacco tax increases . 1 2  For example, a January 20 1 0  nationwide 
pol l  found that 67 percent of voters favor a $1 i ncrease in  their state tobacco tax rates . 1 3  This support 
extends across party l i nes and throughout a l l  reg ions of the country. Moreover, voters support tobacco taxes 
over other tax increases or budget cuts , and support dedicating a portion of tobacco tax revenue to tobacco 
prevention efforts. 

Support for tax increases has been strong and b ipartisan ,  with state cigarette tax increases being passed 
i nto law 52 times under a Repub l ican governor, 64 t imes u nder a Democratic governor, and once under an 
I ndependent governor s ince 2002. 1 4  Simi larly, i ncreases were passed 33 times with a Repub l ican-control led 
legis lature,  62 t imes with a Democratic-control led legislature ,  and 2 1  times with state legislatures where the 
control of the state houses was spl it between the parties . N i ne of the i ncreases s ince 2002 were passed by 
voters in bal lot i n itiatives , inc lud ing Cal iforn ia's $2 .00 per pack increase that passed in Novem ber 201 6 . 1 5  

Campaign fo r  Tobacco-Free Kids, December 21, 2018 I Ann Boonn 

More i nformation on state tobacco taxes is avai lable at https://www.tobaccofreekids.org/fact-sheets/tobacco-control ­
pol icies/tobacco-taxes. 

1 Ph i l i p Morris Research Executive Myron Johnston ,  'Teenage Smoking and the Federal Excise Tax on Cigarettes, "  September 1 7 ,  1 981 , Bates No. 
TA82034-TA82038. 
2 U.S. Department of Health and H uman Services (HHS) ,  The Health Consequences of Smoking: 50 Years of Progress. A Report of the Surgeon 
General, Atlanta, GA: U .S .  Department of Health and H uman Services, Centers for D isease Control and Prevention (CDC), National Center for 
Chronic D isease Prevention and Health Promot ion ,  Office on Smoking and Health , 201 4. http:/lwww.surgeongeneral.govnibrary/reoorts/50-years­
of-progressflndex.html. 
3 HHS, The Health Consequences of Smoking: 50 Years of Progress. A Report of the Surgeon General, 201 4, 
http://www.surgeongeneral.govnibrary/reoorts/50-years-0f-progressflndex.html .  
4 See ,  e .g . ,  Chaloupka, FJ , "Macro-Social I nfluences : The Effects of Prices and Tobacco Control Policies on the Demand for Tobacco Products , " 
Nicotine and Tobacco Research 1 (Suppl 1 ) :S 1 05-9, 1 999; other studies at http:/lwww.ihrp.uic.edu/researcher/frank-j-<:haloupka-phd and 
http://tobacconornics.org/; Tauras , J, "Publ ic Pol icy and Smoking Cessation Among Young adults in the Un ited States," Health Po/icy 6:32 1 -32, 
2004; Tauras, J, et al . , "Effects of Price and Access Laws on Teenage Smoking I n it iation: A National Longitudinal Analysis , " National Bureau of 
Economic Research Working Paper 8331 , June 2001 , http:/lwww.nber.org/papers,w8331 . Chaloupka, FJ & Pacula, R, An Examination of Gender 
and Race Differences in Youth Smoking Responsiveness to Price and Tobacco Control Policies, National Bureau of Economic Research , Working 
Paper 6541 , Apri l  1 998; Emery, S, et al . ,  'Does Cigarette Price I nfluence Adolescent Experimentat ion?," Journal of Health Economics 20:261 -270 , 
2001 ; Evans, W & Huang, L, Cigarette Taxes and Teen Smoking: New Evidence from Panels of Repeated Cross-Sections, working paper, April 1 5 ,  
1 998; Harris , J & Chan, S, "The Continuum-of-Addiction: Cigarette Smoking in Relation t o  Price Among Americans Aged 1 5-29 , "  Health Economics 
Letters 2(2) :3-1 2, February 1 998, http://www.mit.edu/peopleljeffrey/HarrisChanHEL98.pdf. HHS, Reducing Tobacco Use: A Report of the Surgeon 
General, Atlanta, Georg ia :  HHS, CDC, National Center for Chronic D isease Prevention and Health Promotion, Office on Smoking and Health ,  2000, 
http:l/profi les .nlm .n ih.gov/NN/8/8/UQ/ /nnbblg.pdf. See also, Campaign for Tobacco-Free Kids (CTFK) factsheet, Raising Cigarette Taxes 
Reduces Smoking, Especially Among Kids (and the Cigarette Companies Know It), 
http:l/www.tobaccofreekids.org/research/factsheets/pdf/0 146.pdf. 
5 See, e .g . ,  CDC, "Responses to Cigarette Prices By Race/Ethnicity, I ncome, and Age Groups - United States 1 976-1 993, " Morbidity and Mortality 
Weekly Report (MMWR) 47(29) :605-609, J uly 3 1 , 1 998, http:/lwww.cdc.gov1mmwrlpreview/mmwrhtml/00054047.htm . Chaloupka, FJ & Pacula, R, 
An Examination of Gender and Race Differences in Youth Smoking Responsiveness to Price and Tobacco Control Policies, National Bureau of 
Economic Research, Working Paper 654 1 , Apri l  1 998. Oredein , T & Foulds, J, "Causes of the Decl ine in Cigarette Smoking Among African 
American Youths From the 1 970s to the 1 990s," American Journal of Public Health e1 -€1 1 ,  doi : 1 0.2 1 05/AJPH .201 1 .300289, August 1 8 ,  201 1 .  
6 Xu, X et al . ,  "Annual Healthcare Spend i ng Attributable to Cigarette Smoking: An Update , "  Am J Prev Med, 2014. HHS, The Health Consequences 
of Smoking - 50 Years of Progress A Report of the Surgeon General, 2014. Federal gov't reimburses the states, on average, for 56.8% of their 
Medicaid expenditures. National health care costs are in 201 0 dollars. 
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7 Hodgson , TA, "Cigarette Smoking and Lifetime Medical Expenditures, " The Milbank Quarterly 70( 1 ) ,  1 992. CDC, "Projected Smoking-Related 
Deaths Among Youth-United States, "  MMWR 45(44) :97 1 -974 , November 8, 1 996, 
http:/fwww.cdc.gov/mmwr/preview/mmwrhtml/00044348.htm .Health care costs are adjusted to 2009 dollars using the Consumer Price I ndex for 
Medical Care (MCPI )  from the U .S . Bureau of Labor Statistics. N usselder, W, et a l . ,  "Smoking and the Compression of Morbidity , "  Epidemiology & 
Community Health, 2000. Warner, K, et a l . ,  "Medical Costs of Smoking in the Un ited States : Estimates , Their Valid ity, and Their I mpl ications , "  
Tobacco Control 8(3):290-300, Autumn 1 999. CDC, "Annual Smoking-Attributable Mortal ity, Years of Potential Life Lost, and Economic Costs­
Un ited States 2000-2004 ,' MMWR 57(45) : 1 226-1 228, November 14 ,  2008, http:/fwww.cdc.gov/mmwr/preview/mmwrhtml/mm5745a3.htm . See also 
CTFK factsheet, Health Costs of Smokers vs. Former Smokers vs. Non-Smokers and Related Savings from Quitting, 
http:/ fwww.tobaccofreekids.org/research/factsheets/pdf/0327. pdf. 
8 CTFK, Tobacco Tax Increases Are a Reliable Source of Substantial New State Revenue, 
http:/fwww.tobaccofreekids.org/research/factsheets/pdf/0303.pdf. 
9 CTFK, Raising State Cigarette Taxes Always Increases State Revenues (and Always Reduces Smoking), 
http:/fwww.tobaccofreekids.org/research/factsheets/pdf/0098 .pdf. 
10  In rare cases , a smal l state cigarette tax increase might not br ing i n  enough new revenue to make up for significant ongoing state pack sales and 
revenue decl ines caused by other factors. For example, after New Jersey increased its $2.40 per pack cigarette tax by another 1 7 .5¢ in 2006 
(which amounted to only a 3% increase to the average pack price) , its total cigarette tax revenues sti l l  declined somewhat over the following year. 
But without the tax i ncrease the state's cigarette tax revenues would have dropped much more sharply. In every other i nstance besides NJ in 2006, 
state cigarette tax rate increases have been followed by significant net increases to annual state tax revenues. 
11 Based on average savings across al l states. Actual amount would vary based on state of residence. See 
https://www.tobaccofreekids.org/research/factsheets/pdf/0337.pdf for more infonmation . 
12  CTFK, Voters Across the Country Support Large Increases in Tobacco Taxes, http:/,',,w,w.tobaccofreekids.orq/research/factsheets/pdf/0309.pdf. 
13 Nationwide survey of 847 registered voters conducted J anuary 20-24, 201 0  by I nternational Commun ications Research. 
14  SC's increase in 20 1 0  was vetoed by the governor, but was overridden by the legislature. 
1 5  CTFK, State Cigarette Tax Increases Since January 1, 2002 (With Political Party of Sitting Govemor & Legislature), 
http:/Aw,w.tobaccofreekids.org/research/factsheets/pdf/0239.pdf. 
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N O R T H  

Dakota I Hea lth 

Be Legendary.'" 

<3o � "G�s-S- -#=" J D  ?J · / 
Senate B i l l  2 355  

F inance and  Taxation Committee 
January 30, 20 1 9, 9:00 a .m.  

Good morn i ng  Cha i rman Cook  a nd mem bers o f  the Comm ittee. My  name i s  
Ne i l  Cha rvat, and  I am the  D i recto r o f  the Tobacco P revent i on  a nd  Contro l 
P rog ram fo r the No rth Da kota Depa rtment of Hea lth .  I am  he re to p rovide  
test imony i n  su pport o f  Senate B i l l  23 5 5 .  

Tobacco prevent i on  a nd  contro l  effo rts i n  No rth Da kota focus  on  g u id a nce  
p rov ided by the Cente rs fo r D i sease P revent i on  a nd  Contro l  (CDC) Best 
Practices for Comprehensive Tobacco Control Programs (Best P ract i ces) . Best 
P ract i ces p rov ide evi dence- based i ntervent i ons  to: P revent  tobacco p roduct 
use  i n i t iation ;  I nc rease qu itt i ng tobacco use; a nd  Red uce exposu re to 
second hand smoke. Senate B i l l  23 5 5  des i g n ates e l ectron i c  smok i ng  dev ices ,  
or e l ectron i c  n i cot i ne  de l ive ry systems ( EN DS) ,  a s  a tobacco p roduct. Th i s  w i l l  
he l p prevent tobacco prod uct use i n i t i a t i o n .  

Nea r ly one  i n  five h i g h  schoo l students u ses tobacco p rod ucts . Add it io n a l l y, 
ado l escents' use of E N DS (e - c i ga rettes/va p i ng  dev i ces) has  s i g n ifi ca nt ly 
i nc reased from 1 .6 percent in 20 1 1 to 1 9 . 1  percent in 20 1 7 (N D Youth Ri s k  
Behavio r  Su rvey) . J U U L, a n  E N DS dev ice rese m b l i ng a com puter  U S B  sto rag e  
d ev i ce, h a s  ta ken ove r a l most t h ree-q u a rters o f  t h e  E N DS ma rket i n  j u st a 
few yea rs . J U U L  has  cau sed w idesp read conce rn  beca use  of i ts popu l a r i ty 
w i th  youth .  On  September 1 2, 20 1 8, the  Food a nd  Drug Ad m i n i st ra t ion  
( FDA) dec l a red tha t  youth u se  of E N DS ha s  reached " noth i ng s ho rt of a n  
ep i dem i c  p roport ion  of g rowth . "  I n  add i t ion ,  new d ata from the FDA c ites a n  
a nt i c i pated i n c rease of 77 pe rcent  i n  E N DS use  among  h i g h  s choo l  students 
w i th i n  the next yea r. 

C i t i ng  stat i st i cs  reg a rd i ng youth use  of E N DS is d i ff i cu l t, s i nce these dev i ces  
a re not c l a s s i f ied as  "tobacco p rod u cts . "  S B  23 5 5  wou l d  c h ange  t h i s  
c l a s s i f icat i on  from gene ra l  me rcha nd i se  to  tobacco p rod ucts a n d  req u i re 
tha t  reta i l e rs must have a tobacco l i cense  to s e l l  these p rod ucts .  Add i t io n a l  
benefits wou l d  i n c l ude :  
• He l p i ng reta i l e rs to j u st ify check i ng  i d ent i f i ca t i o n  fo r p roof of age  a s  t hey 

a l ready do  with othe r  tobacco p rod u cts . 
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• Ass ist i ng  g ro u ps perfo rm i ng to bacco com p l i a nce  checks i n  reta i l e r  
esta b l i s h ments t o  i n c l u d e  youth  p u rchase  atte m pts o f  E N DS wi th  othe r  
tobacco p rod ucts, s u ch  a s  c i g a rettes .  With  E N DS l a c k i ng  t h i s  state - l eve l 
des i g n at ion ,  many co m p l i a nce  statutes  a re not  poss i b l e  fo r E N DS .  

• A l l ow ing  c l oser  mon ito r i n g  of the  a mo u nt of E N DS s a l es;  t he reby, 
a s s i st i ng  effo rts to ga the r  d ata reg a rd i ng u sage  of t hese  p rod ucts .  

Beyo nd  youth  i n i t i a t i on, there a re co nce rns  a bout  the p ro m ot i on  of E N DS to 
a d u l ts as cessat i o n  (q u itt i ng )  d ev i ces fo r c i g a rette s m o ke rs .  The To bacco 
P revent i on  and Co ntro l  P rog ra m  v iews E N DS a s  tobacco p rod ucts, so  u s i n g  
these  p rod ucts as  a rep l a cement  fo r c i g a rettes i s  n ot q u i tt i ng  to bacco,  bu t  
me re ly  a su bst i tut i o n .  There a re hea l t h  ca re advocates that  e m b race  E N DS  
a s  a h a rm red uct ion  p rod uct to he l p  c u rb the  thousa n d s  of d eaths  d i rect ly  
c au sed by c i g a rette use .  They a re so  focused o n  t h i s  po i nt, t hey a re 
over look i ng the  b i gge r  p ictu re :  E N DS a re N OT p roven to be a sa fe a n d  
effect ive too l fo r q u i tt i ng  s m o ki ng .  

T h e  FDA i s  i nvest ig at i ng  the poss i b i l i ty o f  a p p rovi n g  othe r  to bacco p rod u cts 
as " mod if ied r i s k" p rod ucts, d ef i ned as someth i n g  that  ca n be u sed i n stead  
of c i g a rettes beca use  they m ay cause  l es s  d eath a nd d i sease  tha n c i g a rettes 
do .  The tobacco i n d u stry, the E N DS i nd ust ry, m a ny hea l th  o rg a n izat i on s  a n d  
cou ntr ies  (s uch  as  the U n i ted K i n g d o m) have e m b ra ced t h i s  concept .  
H oweve r, the cu r re nt l a ck  of p roof reg a rd i ng  the safety of these  p rod u cts 
d oes not wa rra nt embrac i ng  t hem to save l ives . 

Switc h i n g  fro m c i ga rettes to E N DS p rod ucts i s  me re ly  c h a n g i n g  the  d e l ive ry 
method fo r n i cot i ne  add i ct i o n .  N ew stu d i es a re s h owi n g  that  t h i s  i s  a n  
a ctu a l  t rend .  O u r  own to bacco cessat i on  se rv i ce, N DQu its ,  h a s  a l owe r 
s u ccess rate fo r peo p l e  to q u i t s m o k i n g  who cont i n u e  to u se  E N DS (33 . 2% 
vs .  22 . 5% 30 -day a bst i nence rate at  7 - m o nth  fo l l ow- u p) .  The  F DA p l a ns to  
i d e nt i fy mod if ied - r i s k  ve rs u s  fu l l - r i s k  tobacco p rod u cts .  H oweve r, p l a ns a n d  
stu d i es that  u s e  t h e  wo rd s " may b e  safe r" ,  " m ay b e  l ess  d a n g e rous "  a n d  
othe r  s i m i l a r  statements do  n ot co rre l ate t o  s u ccess i n  sav i n g  l ives .  

The Tobacco P revent ion and Contro l  P rog ra m reco m mends  the seven F DA­
a p p roved med icat ions  fo r to bacco cessat i o n :  n i cot i ne  g u m, n i cot i ne  patch ,  
n i cot i ne  l ozenge, n i cot i ne  nasa l s p ray, n i cot i ne  i n ha l e r, bu p ro p r ion  (Zyba n) ,  
a n d  va ren i c l i n e (C ha nt ix) .  These p rod u cts h ave g o n e  t h ro u g h the  r i g o rou s  
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FDA app rova l p rocess fo r med i cat i o n  to p rove effect iveness  a nd  safety. The  
FDA-app roved tobacco cessat i on  p rod ucts a re des i g ned to  he lp  peop l e  
th roug h a g radua l , "step down " p rocess to  q u i t tobacco fo r good ,  no t  switch 
to a nother  dev ice .  The E N DS i n d u stry p romotes EN DS a s  a cessat i on  
p rod uct, yet ca n o n ly offe r a necdota l d ata o n  s u ccess .  Desp ite be i n g  i n  
ex i stence fo r ove r 1 0  yea rs, no  E N DS dev ices have been  a pp roved by  the  
FDA as  a cessat i on  med i cat i o n .  

I n  t h e  sho rt t ime  that E N DS have been i n  ex i ste nce, we  have seen i n c reased 
n i cot i ne  add i ct ion  in  youth ,  po i so n i ng s  among  youth and adu l ts , a n d  
exp lod i ng dev ices .  A new study re l eased b y  t h e  U n ive rs i ty o f  Ca l i fo r n i a ,  S a n  
F ra nc i so  re l ates E N DS u s e  t o  i n c reased r i s ks o f  myoca rd i a l  i nfa rct i on s  (hea rt 
attac ks) . I t  too k med ica l sc i e nce 40 yea rs to i dent i fy the  neg at ive i m pact of 
c i g a rette smok i ng  on  popu l a t i ons .  Withou t  c l e a r  d ata to p rove the safety of 
EN DS, i t  wou l d be p rematu re to p romote these d ev i ces a s  a safe a l te rnat ive 
to n i cot i ne use .  

I d ent i fy i ng  EN DS as  tobacco p rodu cts a s  S B  23 5 5  p roposes wi l l  h e l p p ub l i c  
hea l th  p revent ion  effo rts by mon i to r i ng  t h e  s a l es vo l u me o f  these p rod u cts 
a nd  a l l owi ng fo r a more com p rehens ive u nde rsta n d i ng of u sage .  For these 
rea sons, we a sk  you to suppo rt passage  of S B  23 5 5  . 
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Chairman Cook and members of the Tax and Finance Committee, hello, my name is Jennifer 

Schaeffer and I am a Nationally Certified Tobacco Treatment Specialist with the Southwestern 

District Health Unit, which covers the 8 counties in the southwest. Thank you so much for your 

time this morning. 

• I have worked with students and the youth of the eight southwest counties for 16 years. My 

goal is to educate youth from kindergarten to seniors in high school on the health effects, 

social effects and addiction that comes from using all forms of tobacco. I also see students in 

my office when they are addicted to nicotine from tobacco products, been given a Minor In 

Consumption of Tobacco, been given 6 weeks suspension due to using tobacco while in High 

School Sports, or are brought in from their concerned parents. The youth I'm seeing and 

guiding through the quit process in the last 2 years are addicted to the liquid nicotine, the J UUL 

pods and vaping products similar to both of these. These students tell me they are using 1-2 

pods a day with vaping, which is equivalent to 2 packs of cigarettes. They are using these right 

in school and at their homes with adults not knowing it. The children coming to my office don't 

• understand that vaping and liquid nicotine are very addicted. Youth are becoming addicted 



faster on these products than I have seen on any other tobacco product. Nicotine can harm the 

adolescent brain development, which continues into the mid 20's. Research suggests it can 

prime the brain's reward system, putting them at a greater risk for addiction to other drugs. It 

is imperative that this bill passes to protect our kids and the next generation from a life of 

addiction. 

Flavored tobacco products are making it easier for our kids to use tobacco, masking the 

harshness of the products, and the high levels of nicotine. Young students who would not 

normally try traditional tobacco products that smell and taste like a cigarette or can of chew, 

said they would try flavored products like the J UUL, the Sourin Drop , the Smok Badge, Grizzley, 

Copenhagen, Swisher Sweets to name just a few. Because of the cool looking devices that 

these tobacco products come in, kids are enticed to use these. With flavors that contain flavors 

such as 'Cotton Candy', Bubble Gum, Gummy Bears, Tropical Fusion & Peach, can be put into 

these devices, and contain nicotine are direct marketing to our children. 

It is important to keep these products out of the hands of the next generation of kids, and to 

keep them from getting addicted. 

The youngest child caught vaping in our region was a kindergartner on the playground. 

Let's end the epidemic as our FDA Commissioner stated and help our youth. 

Again, thank you for this time in front of you, Chairman Cook and the Committee. It is much 

appreciated. 

May I take any questions? 

• 

• 

• 
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Jennifer Schaeffer 
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Good morn ing ,  Chairman Cook and members of the Senate Finance and Taxation Committee. My name is Mel issa 
Markegard . I am a Tobacco Prevention Coord inator at Fargo Cass Publ ic Health . Thank you for your time this morn ing .  

I am here today to provide education regarding SB 2355. Fargo Cass Publ ic Health has provided tobacco prevention and 
control programs and resources for the residents of Fargo and Cass County since 2003. In recent years , we have seen an 
alarm ing trend in Cass County regard ing tobacco use, including e-cigarettes, and the number of citations g iven to minors by 
our local School Resource Officers. 

In Fargo, minors ,  ages 1 4- 1 7 who are caught using or possessing tobacco or tobacco related products, including vaping 
products , are issued a citation .  City of Fargo ord inance requ ires minors who receive this citation to attend the Tobacco 
Education Program ,  or TEP for short. TEP is a course offered at Fargo Cass Publ ic Health in which we educate minors on 
nicotine add iction, qu itting , why they started , and more recently, how e-cigarette use poses a sign ificant and avoidable health 
risk . 

I n  201 3, twenty tobacco citations to minors were reported to Fargo Cass Publ ic Health . I n  201 8 ,  just five years later, 64 
citations were reported - TRIPLE the number of citations in just five short years. In those 5 years, one thing has changed - e­
cigarettes. In 201 8 ,  sixty-four minors were caught - but we know that many more than 64 minors were using tobacco products 
in our h igh schools and middle schools. 

E-cigarettes were created to be d ifficult to detect and identify - they were created to be d iscreet and easi ly hidden. With each 
TEP class taught, we as Tobacco Coordinators , professionals and "experts" , learn new information about e-cigarettes from the 
youth attending - new devices that are easier to conceal , new terms and words used and how youth view using these devices . 
With this information from the youth , we are learning that we need to do more to protect them. 

Fargo Cass Publ ic Health has another program cal led Break Away from Nicotine, which assists adults who are ready to qu it 
their tobacco use. Cl ients of this prog ram who have smoked for 30-40-50 years often say, " I f I had known then what I know 
now, I never would have started . "  SB 2355 attempts to keep tobacco and tobacco products ( including e-cigarettes) out of the 
hands of youth by increasing the tax and classifying e-cigarettes as tobacco products . SB 2355 contains policy change that is 
proven to be highly effective in reducing tobacco in itiation and use, especial ly among youth . 

I hope the information I provided today helps everyone understand what we are seeing in Cass County, and how important it 
is to protect the health of our commun ity. Chairman Cook and Committee members, thank you for the opportun ity to provide 
this testimony. I would be happy to answer any questions at this t ime. 

Mel issa Markegard 
Tobacco Prevention Coord inator, Fargo Cass Publ ic Health 
701 .476.4083 
MMarkegard@FargoND .gov 
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Senate B i l l  2355 
F i nance and Taxat ion Committee 
66th Legis l ative Assembly of North Dakota 
J anua ry 25, 2019 

Good morn ing Cha i rman Cook and F i nance and Taxation Com m ittee members, 
My name is  Joan Conne l l .  As past-President of the North  Dakota Chapter of the 

Amer ican Academy of Ped i atr ics, a loca l ped iatr ic ian ,  a nd  a Mom of schoo l  age ch i l d ren ,  I a m  
here to support the un ified c lass ificat ion o f  n i coti ne-conta i n i ng p roducts a s  tobacco products, 
with a u n iform sa les tax percentage that is a ssociated with these p roducts . 

My test imony, as a physic ian, may be usefu l , to he lp  c la r ify the med ica l  reasons  that th i s  
makes sense .  Somet imes people are confused that the d angers of  n i coti n e  d isappear when you 
take it i n  a form that i s  not combustib le .  Recent ads from the vap i ng i n du st ry make these 
p roducts seem l i ke a godsend to those who use them . U nfortunate ly, th is i s  c lea rly not the 
case .  I have attached a l i n k  to a scient if ic a rt ic le  that descri bes the hea lth  consequences of  
n icot i ne, the i ngred ient that a l l  of these p roducts sha re i n  common .  
https ://www.ncb i . n lm . n i h .gov/pmc/a rt ic les/PMC4363846/ 
You w i l l  note that the majority of the body's o rgan systems a re adversely affected by th i s  
s ubstance .  I remember one of  my med ica l  school p rofessors descr i b i ng th i s  mouse study where 
a port ion of the m ice were given n icot i ne  conta i n i ng water bott les next to regu l a r  bott les, with 
food located in a separate part of the maze .  The m ice exposed to n icot i ne  ended up dying of 
sta rvat ion  because they wou ld  not leave the n icoti ne  water bott le ,  cont i nuous ly d ri n ki ng  from 
it unt i l they d ied .  The point of the story was to d rive home the i ntens ity of n i coti ne  add ict ion .  
The  FDA has  recently stated that a l l  vap i ng products may  need  to  be removed from the  
marketp lace, due  to  the ep idemic of u se  by  school age k ids .  Th i s  n umber  o f  k ids, com pounded 
by the fact that the vap ing products- wh ich a re ma rketed to ch i l d ren- have a s ign ificantly h igher  
percentage of  n icot ine  that  eas i ly resu lts i n  add ict ion after  one  use ,  w i l l  l ead to a h uge n umber  
of adu lts with a l l  the hea lth prob lems descr i bed i n  my attached a rt ic le .  

When cons ider ing app ly ing a 28% tax to these p roducts, one  wou l d  expect two 
consequences. F i rst, it has been proven that i ncreas ing the cost of tobacco products decreases 
their use .  Second, th is  extra money co l lected in tax may in part go i nto the genera l fund ,  so 
that it can be used to support the numerous hea lth care costs these users w i l l  h ave to care for 
a l l  the  d i sease processes descri bed i n  the a rt ic le .  

My resea rch a lso shows that th i s  legis lat ion that u n if ies n icot i ne-conta i n i ng  products 
under  the common identity of "tobacco products" i s  supported by the The American Academy 
of Ped iatri cs, who i n  the i r  po l icy statement pub l i shed i n  201, d efi ned tobacco products as  "any 
n icoti n e  de l ivery agent, cu rrently regu l ated or  u n regu lated by the US  FDA, wh ich i s  not 
approved for safe and  effect ive tobacco dependence t reatment ." 

In c los i ng, Senate Bi l l  2355 wi l l  j u st ly bund l e  n i coti ne-conta i n i ng p roducts i nto a group  
o f  products that a re un iformly add ict ive and  de leterious t o  one' s  hea lth ,  s o  that those products 
wi l l  j u st ly be associated with the same taxat ion .  I wou ld  encourage any quest ions you may 
have a bout the med ica l  or pharmacologic s im i l a rit ies of these products at th i s  t ime .  Tha n k  you 
for cons ideri ng my test imony . 
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Abstract 
With the advent of nicotine replacement therapy, the consumption of the nicotine is on the ri se . Nicotine i s  considered to be a safer alternative of tobacco . The IARC monograph has not included nicotine as  a carcinogen . However there are various studies which show otherwise. We undertook thi s  review to specifically evaluate the effects of nicotine on the various organ systems . A computer aided search of the Medl ine and PubMed database was done using a combination of the keywords . All the animal and human studies investigating only the role of nicotine were included . Nicotine poses several health hazards . There i s  an increased ri sk of cardiovascular, respi ratory, gastrointestinal disorders . There i s  decreased immune response and it also poses ill impacts on the reproductive health . It affects the cell prol iferation , oxidative stress , apoptosi s ,  DNA mutation by various mechanisms which leads to cancer. It al so affects the tumor prol iferation and metastasis  and causes resi stance to chemo and radio therapeutic agents . The use of nicotine needs regulation . The sale of nicotine should be under supervi sion of trained medical personnel . 
Keywords: Addiction , cancer, cardiovascular, gastrointestinal ,  nicotine , respiratory 

I NTRODUCTION - -Tobacco i s  the leading cause of preventable cancers . WHO estimated around 1 .27 bi l l ion tobacco users world-wide .  Tobacco consumption alone accounts for nearly 5 .4 mill ion deaths per year and one bi l l ion people may die in thi s century if global tobacco consumption remained at the current level s .U ]  An international treaty spearheaded by WHO in 2003 and signed by 1 70 countries , aims to encourage governments to reduce the production , sales , di stribution advertisement and promotion of tobacco 
ht tps  ://www. ncb i .  n I m .  n i  h .  gov/p me/a rt ic les/PM C43 6384 6/?re port= pr in tab le  Page 1 of  1 7  
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products . Despite strong opposition from the Industry, the treaty has been making steady progress in 
achieving i ts goal of comprehensive tobacco control around the world . [.2. ] As tobacco consumption i s  
being curbed , there i s  a growing demand for cessation . Pharmacological treatment of nicotine addiction 
remains an active area of research . There are many nicotine preparations (nicotine gums , patches , e 
cigarettes and inhalational agents) that are freely avai lable in most parts of the world .  These products are 
being heavily promoted and marketed as magical remedies . Nicotine gums are avai lable in  2 mg and 4 mg 
preparation that del i ver around 1 mg and 3 mg nicotine to the blood stream respectively. E-cigarette , a 
sophisticated nicotine del ivery device , del ivers nicotine in a vapor form and it closely mimics the act of 
smoking . Currently, these products constitute approximately 1 % of total nicotine consumption and are 
showing an i ncreasing trend in  most countries . [}] 

Nicotine i s  well known to have serious systemic side effects in addition to being highly addictive . It 
adversely affects the heart , reproductive system , l ung , kidney etc . Many studies have consistently 
demonstrated its carcinogenic potential . [Table I ]  The only other known use of nicotine has been as an 
insecticide since 1 7th century. l4 .I After World War I I , i ts use has decl ined owing to the avai labi l i ty of 
cheaper, more potent pesticides that are less harmful to mammals .  The environment Protection Agency of 
United States has banned use of nicotine as a pesticide from l st January 20 14 . (4) India, one of the largest 
producer and exporter of nicotine sulphate , has progressively banned its use as agricultural pesticide . [5. ] 
We undertook this review to evaluate the systemic adverse effects of nicotine . 

MATERIALS AND M ETHODS 

A computer aided search of the Medline and PubMed databases was done using different combination of 
the keywords "nicotine ," "chemical composition ," "hi story," "metabol i sm," "addiction ," "cancer," "toxic

.
" 

"endocrine system ," "cardiovascular system," "respiratory system ," "lung carcinogenes is ,  "gastrointestin 
system ," "immune system," "ocular," "cataract," "central nervous system ," "renal system," "reproductive 
system," "menstrual cycle ," "oocytes ," "foetus ," . I nitial search buildup was done using "Nicotine/adverse 
effects" [Mesh l ,  which showed 3436 articles . Articles were analyzed and 90 relevant articles were 
i ncluded in the review. Al l  the animal and human studies that investigated the role of nicotine on organ 
systems were analyzed . Studies that evaluated tobacco use and smoking were excluded . All possible 
physiological effects were considered for thi s review. We did not exclude studies that reported beneficial 
effects of nicotine . The objective was to look at the effects of nicotine without confounding effects of other 
toxins and carcinogens present in tobacco or tobacco smoke. 

CHEMICAL PROPERTIES AND M ETABOLISM - - - -
Nicotine was first extracted from tobacco by German physicians Wilhelm Heinrich Posselt and Karl 
Ludwig Reimann . Nicotine , a strong alkaloid , in its pure form is a clear l iquid with a characteri stic odour. 
It turns brown on exposure to ai r. It i s  water soluble and separates preferential ly from organic solvents . It 
i s  an amine composed of pyridine and pyrrol idine rings . 

Nicotine i s  a di basic compound and the availabi l i ty and absorption in human body depends upon the pH of 
the solution . []] The absorption can occur through oral mucosa, lungs , skin or gut . [fi l The increase in pH of a sol ution causes an increase in concentrations of uncharged l ipophi l ic nicotine, in thi s fonn it can actively. 

htt  ps : //www. nc b i .  n I m .  n i  h .gov/pm c/a rt ic les/PM C43  6 384 6/?re por t=  p ri nta b l e  Page 2 of 1 7  
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pass through all biological membranes . [1 ] The addition of slaked l ime and catechu to tobacco increases the 
absorption of nicotine from the oral cavity. 

Nicotine once ingested , i s  absorbed and metabol ized by the l iver. The metabolic process can be 
categori zed i nto two phases . In phase I there i s  microsomal oxidation of the nicoti ne via multiple 
pathways . []_] This leads to formation of various metabol ites l ike cotinine and nornicotine , demethyl 
cotinine, trans-3-hydroxy-cotinine and d-(3-pyridyl)-g-methylaminobutyric acid . [2J..Q] Thereafter in phase 
II there i s  N ' -and O' -glucuronidation of the metabolites and excretion via urine , feces , bi le , sal iva ,  sweat 
etc . [il.11)5- 1 0% of elimination is by renal excretion of unchanged nicotine , however there i s  reabsorption 
from the bladder when the urinary pH is high . [H:] There is evidence that nitrosation of nicotine in vivo 
could lead to formation of N-nitrosonomicotine (NNN) and 4-(methylnitrosamino )- 1 -(3-pyridyl)- 1 -
butanone (NNK) . [.Ll.] which are known to be highly carcinogenic .  Inflammation i n  the oral cavity 
increases ri sk of endogenous nitrosation . 

MECHAN ISM OF ACTION 
Nicotine acts via 3 major mechanisms , producing physiological and pathological effects on a variety of 
organ systems.lli,.lfil 

1 .  Gangl ionic transmission . 
2 .  Nicotinic acetylchol ine receptors (nAChRs) on chromaffin cell s  via catecholamines . 
3. Central nervous system (CNS) stimulation of nAChRs . 

Brain imaging studies demonstrate that nicotine acutely increases activity in the prefrontal cortex and 
visual systems . There i s  release of a variety of neurotransmitters important in  drug-induced reward . 
Nicotine al so causes an increased oxidative stress and neuronal apoptosi s ,  DNA damage, reactive oxygen 
species and l ipid peroxide increase. nAChRs were original ly thought to be l imited to neuronal cel l s ,  
however, studies have identified functional nAChRs in tissues outside the nervous system. Actions on 
nicotinic receptors produce a wide variety of acute and long-term effects on organ systems ,  cell 
multiplication and apoptosi s ,  throughout the body. 

IMMEDIATE EFFECTS AND TOXICITY ·- - - ·-----

Nicotine on direct application in humans causes i rritation and burning sensation in  the mouth and throat , 
increased sal ivation , nausea, abdominal pain ,  vomiting and diarrhea. [11) Gastrointestinal effects are less 
severe but can occur even after cutaneous and respiratory exposure . [18.) Predominant immediate effects as 
seen in animal studies and in humans consist of increase in pulse rate and blood pressure . Nicotine also 
causes an increase in plasma free fatty acids , hyperglycemia, and an increase in the level of 
catecholamines in the blood . [J..2,2.Q] There i s  reduced coronary blood flow but an increased skeletal muscle 
blood flow. [20,22) The increased rate of respiration causes hypothermia, a hypercoagulable state , 
decreases skin temperature, and increases the blood viscosity. 

Nicotine is  one of the most toxic of all poi sons and has a rapid onset of action . Apart from local actions , 
the target organs are the peripheral and central nervous systems . In  severe poi soning , there are tremors , 
prostration , cyanosi s ,  dypnoea, convulsion , progression to col lapse and coma. Even death may occur from 

https ://www. ncb i .  n l  m .  n i  h .gov/pmc/art ic les/PM C43 6384 6/?report= p r i n tab le  Page 3 of 17  
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paralysis of respi ratory muscles and/or central respiratory fai lure with a LD50 in adults of around 30-60 
mg of nicotine . In children the LD50 is around 1 0  mg . [ 23 ] 

GREEN TOBACCO SICKN ESS - -
This i s  an acute form of nicotine toxicity that i s  known to occur due to handling of green tobacco leaves , 
with symptoms lasting from 1 2  to 24 h .  The acute symptoms include headache , nausea, vomiting, 
giddiness , loss of appetite , fatigue and tachyarrythmias . [M.] No significant mortality has been reported due 
to green tobacco sickness (GTS) but it significantly affects the health of workers in the tobacco industry. 
112] 

N ICOTIN E  ADDICTION 

Nicotine i s  one of the most addicting agent. The US surgeon general (20 10) has concluded nicotine to be 
as addictive as cocaine or heroin .  Nicotine interacts with the nicotinic acetyl choline receptors and 
stimulates the dopaminergic transmission . [26.] This in tum stimulates the reward centre and is responsible 
for the mood elevation and apparent improvement in cognitive function . [21] With chronic stimulation by 
nicotine the GABAergic neurons are desensitized and thus lose their inhibitory effect on dopamine . [2.8. J 
This in tum reinforces the addiction by inducing craving. This effect has been shown to affect the CYP2A6 
gene and leads to heritable dependence to nicotine . Studies have shown the nicotine dependence to be 
transmitted maternal ly and grand maternal ly by epigenetic mechani sm . L2.2] 

EFFECTS ON M ETABOLISM 

Nicotine causes catecholamine release and stimulates the autonomic system . There i s  increased glycogen 
synthesis due to a-adrenoceptor stimulation .  This leads to reduction in the fasting blood glucose levels .  It 
also causes l ipolysis thus decreasing body weight. Nicotine affects insul in resistance and predisposes to 
metabolic syndrome . In an animal study prenatal exposure was toxic to pancreatic �-cell and leads to 
decreased B cell population , thus increasing the ri sk of diabetes . f.3.QJ.ll 

N ICOTIN E  A N D  CANCER 

The stimulation of nAChRs by nicotine has biologic effects on cel l s  important for initiation and 
progression of cancer. [ 26] It activates signal transduction pathways di rectly through receptor-mediated 
events , al lowing the survival of damaged epithel ial cel ls .  In addition , nicotine i s  a precursor of tobacco 
specific nitrosamines (TSNAs) , through nitrosation in  the oral cavity. [ 32 ,33 ] It i s  shown that nitrosation of 
nicotine could lead to formation of NNN and NNK. This effect of nicotine may be important because of its 
high concentration in tobacco and nicotine replacement products . L .Ll.J NNN and NNK are strongly 
carcinogenic . [ 34 ] 

Nicotine forms arachidonic acid metabolites which cause increased cel l divi sion . Binding to Bcl-2 and 
action on vascular endothel ial growth factor and cyclooxygenase-2 (COX-2) causes increased cancer 
proliferation and survival . [35 ,36 ] Promotion of tumor angiogenesi s accelerates tumor growth which i s  
mediated by �-adrenergic activation and stimulation of nAChRs . [35 ,37,2,8.J.2.J Nicotine al so suppresses • 

htt ps : //www. nc b i .  n I m .  n i  h .g  ov/p m e/a rt i c  les/PM C43 6384 6/?re port=  p ri nta b l  e Page 4 of 1 7  
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apoptosis by phosphorylation mediated extracellular signal regulated kinases of Bcl-2 . [40Afl Recent 
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studies show that nicotine , activates nuclear factor kappa B (NF-kB)-dependent survival of cancer cell and 
prol iferation . [42] 

In normal cel l s ,  nicotine can stimulate properties consi stent with cel l transformation and the early stages of 
cancer formation , such as i ncreased cel l prol iferation , decreased cel l ular dependence on the extracel l ular 
matrix for survival , and decreased contact inhibition . Thus , the induced activation of nAChRs in lung and 
other ti ssues by nicotine can promote carcinogenesi s  by causing DNA mutations [26] Through its tumor 
promoter effects , it acts synergi stically with other carcinogens from automobile exhausts or wood burning 
and potential ly shorten the induction period of cancers [43] [Table 2] . 

LUNG CARCINOGEN ESIS 

A study relates lung carcinogenesi s  by nicotine due to genetic variation in CYP286. [44] Its simultaneous 
exposure with hyperoxia has been found to induce cancer in hamsters .�] Cotinine has been found to 
promote lung tumorigenesi s by inhibiting anti -apoptotic pathway.[:!2] Nuclear translocation of ARB l gene 
by nicoti ne has found in prol iferation and progression of nonsmal l -cel l lung cancer. Several Studies have 
shown that nicotine has significant role  in tumor progression and metastasi s via CXCR4 and increased 
angiogenesi s .Q§,47] Carriers of the lung-cancer-susceptibi l i ty loci in their DNA extract more nicotine . 
Smokers carrying the gene CHRNA3 and CHRNA5 were found to extract more nicotine and cell s  were 
thus exposed to a higher internal dose of carcinogenic nicotine-derived nitrosamines .�] Additional ly 
modulation of the mitochondrial signaling pathway leads to resi stance to the chemotherapeutic agents . [49 1 

GASTRO I NTESTINAL CARCINOGEN ESIS 

The carcinogenic role may be mediated by the MAPK/COX-2 pathways ,  a-7 nAchR and �-adrenergic 
receptor expression , and mi RNAs a-BTX anatagoni st . [50] Nicotine forms adducts with l iver DNA which 
enhances its mutagenic potential . [49,51,52_] activation of cell-surface receptors by nicotine stimulates 
downstream kinases that can mediate resistance to chemotherapy. It has been shown by the finding that 
smokers who continue to smoke during chemotherapy have a worse prognosis .  Moreover they also have 
increased toxicity and lower efficacy of chemo therapeutic drugs . [53 ] Nicotine affects the periostin gene , 
a-7-nAChR and e-cadherin suppression which explains the mechanism of gastric cancer growth , invasion 
and metastasi s . [54jj_] Nicotine negatively impacts tumor biology by promoting angiogenesi s ,  tumor 
invasion and increased risk of metastasi s . [53 ] 

PANCREATIC CANCER 

Nicotine has been found to induce pancreatic adenocarcinoma in mice model , by stimulating the stress 
neurotransmitters .�,TI] In another study nicotine promoted the growth of nonsmall cell lung cancer and 
pancreatic cancer in a receptor dependent fashion . It also increased tumor metastasis ,  and resistance to 
gemcitabine induced apoptosi s ,  causing chemoresi stance . [2B.] The MUC-4 upregulation , NF-kB and 
GRP78 activation and ld l expression by Src dependent manner are the probable mechanism leading to 
tumor growth , metastasis and chemotherapeutic drug resistance. [TI�] 

BREAST CANCER 

https ://www. ncb i . n l m . n i h .gov/pmc/a rt ic les/PMC4363846/?report = pr in tab le  Page 5 of 1 7  
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Xu � -Z.-'?S-S #- ,3 P':J .r Nicotine causes a9-nAChR-mediated cycl in 03 overexpression which might cause transformation of normal breast epithel ial cel l s  and induce cancer. Nicotine and cotinine has been found to be present in the breast fluid of lactating women . [59 ] Several studies have found that a9-nAChR mediated mechanism leads to increased tumor growth , metastasi s and tumor cel l s  resistant to chemotherapeutic drugs in breast cancer. [ 59,60] 
CARDIOVASCU LAR SYSTEM 

The acute hemodynamic effects of cigarette smoking or  smokeless tobacco are mediated primarily by the sympathomimetic action . The intensity of its hemodynamic effect is greater with rapid nicotine del ivery. [fil] Nicotine causes catecholamine release both local ly and systemical ly leading to an increase in heart rate , blood pressure and cardiac contracti l ity. It reduces blood flow in cutaneous and coronary vessel s ;  and i ncreases blood flow in  the skeletal muscles . Due to restricted myocardial oxygen delivery there i s  reduced cardiac work . In a study, chewing a low dose (4 mg) of nicotine gum by healthy nonsmokers blunted the increase in coronary blood flow that occurs with increased heart rate produced by cardiac pacing . 1211 Thus , persi stent stimulation by nicotine can contribute to Coronary Vascular Disease by producing acute myocardial i schemia. In the presence of coronary di sease, myocardial dysfunction can be worsened . In a placebo-controlled experiment that produced transient ischemia in anesthetized dogs myocardial dysfunction was produced at doses , that did not alter heart rate , blood pressure,  or blood flow or myocyte necrosis . [62 ] 
Nicotine alters the structural and functional characteristics of vascular smooth muscle and endothelial cel l s . [63 ] It enhances release of the basic fibroblast growth factor and inhibits production of transforming growth factor-� l . [64] These effects lead to increased DNA synthesi s ,  mitogenic activity, endothelial • prol iferation and increases atherosclerotic plaque formation . [fil]  Neovascularization stimulated by nicotin can help progression of atherosclerotic plaques . [ 66J These effects lead to myointimal thickening and atherogenic and ischemic changes , increasing the incidence of hypertension and cardiovascular disorders . A study on dogs demonstrated the deleterious effects of nicotine on the heart . [671 
Nicotinic acetylchol ine receptor's actions on vascular smooth muscle prol iferation and plaque neovascularization increases the ri sk of peripheral arterial disorders . In a murine model of hind limb ischemia, short-term exposure to nicotine paradoxically increased capillary density and improved regional blood flow in the i schemic hind l imb.[J..5.] However, long-term exposure to nicotine for 1 6  weeks (about one-thi rd of the life span of a mouse) before induction of i schemia obl iterated angiogenic response to nicotine . [ 68 ] 
R ESPIRATORY SYSTEM 

The effects of nicotine on  respiratory system are twofold. One , directly by a local exposure of lungs to nicotine through smoking or inhaled nicotine , and second via a central nervous system mechanism. Nicotine plays a role in  the development of emphysema in smokers , by decreasing elastin in the lung parenchyma and increasing the alveolar volume . Nicotine stimulates vagal reflex and parasympathetic ganglia and causes an increased airway resi stance by causing bronchoconstriction . [621 Nicotine alters respi ration through its effects on the CNS . The simultaneous effect of bronchoconstriction and apnea • increases the tracheal tension and causes several respiratory di sorders . In a study microinjection of nicotin 
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were administered to the prebotzinger complex and adjacent nuclei in the brain .  The firing pattern of the 
brain signals and breathing pattern were monitored . There was an increased frequency of bursts and 
decreased amplitude and a shallow and rapid rhythm of respi ration . [70 J 

GASTROINTESTINAL SYSTEM - - -

Nicotine use has been associated with Gastro Esophageal Reflux Disorder (GERD) and peptic ulcer 
disease (PUD) . Q§,1.l] This effect is mediated by increased gastric acid ,  pepsinogen secretion and 
stimulatory effects on vasopressin .  The action on the cyclo-oxygenase pathway also increases the risk of 
GERD and PUD. [ll] Nicotine causes smooth muscle relaxation by action of endogenous nitric oxide as a 
nonadrenergic nonchol inergic neurotransmitter.ill] The decrease in  tone of the colon and gastric motil i ty 
and reduced lower esophageal sphincteric pressure might be the reason of i ncreased incidence of GERD. 
[HJ 

There is an increased incidence of treatment resistant Helicobacter pylori infection in smokers . It 
potentiates the effects of toxins of H. pylori by its action on the gastric parietal cel ls . [TI] This effect could 
be due to histamine mediated response of nicotine . 

IMMUNOLOGICAL SYSTEM 

Nicotine has been known to be immunosuppressive through central and peripheral mechanisms. It impairs 
antigen and receptor mediated signal transduction in  the lymphoid system leading to decreased 
immunological response. The T-cell population is reduced due to arrest of cell cycle .  Even the macrophage 
response , which forms the first l ine defense against tuberculosis becomes dysfunctional and causes 
increased incidence of tuberculosis . [76] The migration of fibroblasts and inflammatory cells to the 
inflamed site is reduced . There is decreased epithel ial ization and cel l adhesion and thus there is a delayed 
wound heali ng as well as i ncreased risk of infection in nicotine exposed individuals. 

The action on the hypothalamo-pituitary adrenal axis and autonomic nervous system stimulation via 
sympathetic and parasympathetic pathways affects the immune system . The adrenocorticotropic hormone 
(ACTH) secretion pathway and corticotrophin release is affected and this causes immunosuppression . [77] 

OCU LAR SYSTEM 

Nicotine promotes pathologic angiogenesis and retinal neovascularization in murine models. I t  causes age­
related macular degeneration in mice. [18.] In a clinical study, the most virulent form of age-related 
maculopathy was associated with retinal neovascularization that contributed to visual deterioration . 
Tobacco smokers are known to be at greater risk of age-related macular degeneration than are nonsmokers. 
[791 In animal model , spraguely Dawley rats with type 1 diabetes treated with nicotine , developed cataract. 
[80] Thus the syngergistic relationship between nicotine and glucose metabolism exaggerating diabetes 
might cause accelerated cataract formation . There is synergistic relationship between nicotine and glucose 
metabolism which increases the risk of diabetes mel l itus . This might cause accelerated cataract formation . 

R ENAL SYSTEM 
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¾c::i w z.��- -#- 13 p3 .q Risk of chronic kidney di sease in smokers i s  high . Cigarette smoking has been found to increase albumin excretion in  urine, decrease glomerular filtration rate , causes increased incidence of renal artery stenosis and i s  associated with an increased mortality in  patients with end-stage renal di sease . The pathogenesi s  of renal effects i s  due to the action of nicotine via COX-2 isoform induction . The COX-2 i soforms causes • increased glomerular inflammation , acute glomerulonephritis and ureteral obstruction . [.81.] There is impaired response of kidneys to the increased systemic blood pressure in smokers . This loss of renoprotective mechanism in smokers al so leads to pathogenetic effects of nicotine on the renal system. [82] 
REPRODUCTIVE SYSTEM - MALES 

Nitrous oxide l iberated from parasympathetico-nergic nerves plays a pivotal role in  generating immediate penile vasodilatation and corpus cavemosum relaxation , and NO derived from endothelial cell s  contributes to maintaining penile erection . Nicotine causes impairment of NO synthesis .  This may lead to loss of penile erections and erectile dysfunction . [83 ] 
Various animal studies suggest that nicotine causes seminiferous tubules degeneration , disrupts the spermatogenesi s  and at cell ular level , affect germ cel l structure and function in males . [84] It decreases testosterone levels which is secondary to decreased production of StAR. [.[il StAR is the protein which plays an important role in  testosterone biosynthesis . 
REPRODUCTIVE SYSTEM - FEMALE ---- -- -

Menstrual cycle 

Nicotine by inhibiting the 2 1  hydoxylase causes hypoestrogenic state . It shunts the metabolites to formation of androgen . This leads to chronic anovulation and irregular menstrual cycles .  Nicotine can predispose the endometrium to inappropriate cytokine production and i rregular bleeding . [86] There i s  consistent evidence that increase in  fol licle-stimulating hormone levels and decreases in  estrogen and progesterone that are associated with cigarette smoking in women, is atleast in part due to effects of nicotine on the endocrine system . 1 26] 
Effect on oocytes 

Nicotine affects the ovaries and alters the production of oocytes in various animal studies . Nicotine-treated oocytes appeared nonspherical with rough surface and tom and i rregular zona-pellucida. Nicotine also caused disturbed oocyte maturation . There is a decreased blood flow to the oviducts and thus impaired ferti l ization . [87] 
Peri-natal effects 

Maternal smoking has always been known to have deleterious effects on the fetal outcome. There is an increased incidence of intrauterine growth restriction , stil l birth , miscarriages and mental retardation . [88 ] Various animal studies show retarded fetal growth and lower birth weight when treated perinatally with nicotine . The lower levels of ACTH and corti sol due to nicotine are probable reasons for the incidence of lower birth weight in the newboms . [89] 
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Maternal as well as grand maternal smoking has been found to increase ri sk of pediatric asthma. Another 
serious and important effect is the transgenic transmission of the addictive pattern . [ 29 ] 

CONCLUSION 

Nicotine i s  the fundamental cause of addiction among tobacco users. Nicotine adversely affects many 
organs as shown in human and animal studies . Its biological effects are widespread and extend to all 
systems of the body including cardiovascular, respiratory, renal and reproductive systems . Nicotine has 
also been found to be carcinogenic in several studies . It promotes tumorigenesi s by affecting cel l  
proliferation , angiogenesis  and apoptotic pathways . It causes resistance to the chemotherapeutic agents . 
Nicotine replacement therapy (NRT) i s  an effective adjunct in management of withdrawal symptoms and 
improves the success of cessation programs .  Any substantive beneficial effect of nicotine on human body 
is yet to be proven . Nicotine should be used only under supervision of trained cessation personnel 
therefore its sale needs to be strictly regulated . Needless to say, that research for safer alternative to 
nicotine must be taken on priority. 
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Table 1 

Studies showing nicotine as a carcinogen 
Author Model  System References 

Jensen et al . ,  2012 Anima l  Gastroi ntest i na l [so] 
Schu l l e r  et al., 1995 An ima l  Lung cancer [45] 
Nakada et al. 2 012 H um a n  Tumor promoter [46] 

in lung cancer  
AI-Wade i  et  al., 2009 M ice Pancreat ic  cancer [56] 
Trev ino et al., 2012 An ima l  Pancreat ic cancer [58] 
Crowley-We ber et al., H u m a n  Pancreatc cancer  [ 57] 
2003 

Chen et al ., 2011 H um a n  B reast cancer [59] 
Wassenaar  et a l. ,  2013 H u m a n  Lung [44] 

• 
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Table 2 

Studies showing the role of nicotine as tumor promoter 
Autho r System References 
Chu et al . ,  2013 Gastro intest i n a l  [71] 

tumor g rowth 
lmprogo et al., 2013 Lung [47] 
Heusch and  Maneckjee, 1998 Lung [40] 

Ma i  et al., 2003 Lung [41] 
Sh i n  et al. , 2005 Gastri c  [36] 
Heesch en  et al. , 2001 Tu mor g rowth a nd [35] 

a ng i ogenes is  
Zhu  et al., 2003 Tu mor a n g iogenes is  [39] 

and  g rowth 
Heusch and  Maneckjee, 1998 Lung [40] 
Le Marchand et al . ,  2008 Lung [48] 
Perez-Sayans et al., 2010 G IT [ 51] • Zhang et al . ,  2010 G IT [49] 
Petros et al. , 2012 Chemores i stance [53] 
Trevi no  et al. , 2012 Tu mor g rowth a nd [90] 

chemores istance 
G IT - Gastrointestina l  tract 

Articles from Indian Journal of Medical and Paediatric Oncology : Official Journal of I ndian Society of Medical & 
Paediatric Oncology are provided here courtesy of Wolters Kluwer -- Medknow Publ ications 
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North Dakota Senate 
Senate F i nance and Taxation Comm ittee 

Regard ing  S82355 

Test imony of Monte Wi l l iams 

January 30 ,  20 1 9 

M r. Cha i rman  and  Members of the Com m ittee , thank  you 
for the opportu n ity to speak today. 

My name is  Monte Wi l l i ams ,  and I am offeri ng  testimony to 
the Com mittee today, on the behalf  of Altr ia and i ts 
affi l iates Ph i l i p  Morri s USA, John M idd leton and US  
Smoke less Tobacco Company regard i ng  SB 2355 and the 
impact i t wi l l  have on  North Dakota . 

My comments and  op in ions  a re based on a 30-year career  
with the Ca l ifo rn ia State Board of Equa l izat ion . I have he ld  
the posit ions of  Ch i ef of  Excise Taxes and Ch ief of 
Crim i na l  I nvestigations du ri ng my tenu re with the Board of 
Equa l ization . I have over 20 years of experience with 
tobacco tax adm i n istration and enforcement at the state 
level . I am a past cha i r  of the FTA Tobacco Tax Section . 
S ince leavi ng government 1 3  years ago ,  my pract ice has 
been a lmost excl us ively dea l i ng wi th tobacco issues .  

Excise taxes a re trad i t iona l ly  a consumpt ion tax and  
typ ica l l y  based on a measu ri ng  u n it of that i tem . For 
examp le ,  the excise tax on gaso l i ne  in measured by the 
ga l lon . I t  does not matter if  i t  i s  prem i um  or regu la r  
gasol i ne .  The  reason is  the i mpact on the  h i ghway i s  no  
d ifferent i f  t he  veh i cle i s  ru nn i ng on p rem i u m  or  regu la r. 
Th is ho lds true for the excise tax on c igarettes ,  a l coho l i c  
beverages and  s i nce 200 1 Mo ist Smoke less Tobacco . I t  
was the right th i ng to do then and  i t  is  sti l l  t he  rig ht tax 
system . The sa les tax add resses the pr i ce d ifferences of 
the i tems so ld . 

A u n it-based tax system is better for severa l  reasons : 



• 

• Al l l i ke p roducts a re taxed at the same rate �o w -z,�s;s- *" �lfl 
• The adm i n i stration  i s  s imple r  for both the taxpayer and 

the state 
• It takes the state out of the marketp lace and  does not 

p ick wi n ners and losers 

On the other hand , a n  ad va lo rem system , such as one 
proposed here ,  the  tax i s  based on the  p ri ce .  Sounds  
s imp le ,  but i n  rea l i ty, i s  not .  U nder  an ad  va lo rem system 
each prod uct is taxed based on the wholesa le  p ri ce of the 
items .  There a re hund reds of sku 's in  the c igarette and  
tobacco products markets and  many d ifferent p rice po i nts .  

For examp le ,  u nder  both the cu rrent c iga rette tax and  MST 
tax law i n  North Dakota , the who lesa ler  on ly  needs to 
know how many u n its a re subject to tax and  app l ies the 
rate . Under  a n  ad va lorem system ,  the who lesa le r  must 
use the price of each products and  make su re it i nc ludes 
or does not i nc l ude  items under  the defi n it ion of  who lesa le  
pr ice . 

Th is becomes even more comp l i cated for any refu nds .  
Rather than j ust knowi ng t he  u n its t imes t he  rate as i t  i s  

u nder the  cu rrent  system ,  u nder  the  ad va lorem system 
both the who lesa le r  and  the state must verify the pr ice on 
which the tax was ori g i na l ly pa id  as p rices do change .  

I n  add it ion , an  ad va lorem tax wi l l  have an  i mpact on  the 
marketp lace and consumer  p references . The ad va lorem 
tax system wi l l  p rov ide for d ifferent reta i l  pr i ces because i t  
is  based on the  who lesa le pr i ce and  there are many p rice 
po i nts .  U nder th is  p roposa l a pack of p rem i u m  c iga rettes 
wi l l  be taxed at $ 1 . 34 and a pack of d iscount c igarettes wi l l  
be taxed at $0 .88 .  That i s  why a l l  5 0  states app ly  a " u n it" 
based method of taxat ion to c iga rettes .  

An  ad  va lorem tax system can lead to marketi ng  p ract ices 
that reduce the states taxes .  For examp le ,  u nder  a buy on  
get one  free promot ion the state wi l l  on l y  get ha lf t he  taxes 
that the cu rrent system retu rns .  

North Dakota cu rrent ly has a good system for tax ing  
tobacco p rod ucts . Chang ing  it wi l l  on ly  l ead to  i ssues that 



2 1  other states have moved away from . To move to an  ad 
va lorem system i s ,  i n  my op in ion , a step backwards .  No 
state taxes cigarettes us i ng  an  ad va lorem methodo logy. 

Thank  you for you r  time and I wi l l  be happy to try to 
answer any questions .  

· , Allria 

Information provided by Altria Cl ient Services Inc. on behalf of Phi l ip Morris USA Inc . ,  US Smokeless Tobacco Company and 
John Middleton 

For more information, please visit Altria .com 
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Tuesday January 29'\ 20 1 9  

P . O .  Box 1 2 5 2  
5 2 2  1 4 th Ave n u e  West 
W i l l i sto n ,  N D  5 8 8 0 2 - 1 2 5 2  
Phone : 7 0 1 - 5 7 2 - 9 1 6 1  
Fax : 70 1 - 5 7 2 - 96 3 1  
Em a i l : ke l l y k @ o kd i st . com 

Senate F inance and Taxat ion Committee SB  2355  
Mr .  Chairman and members of the  committee, my name i s  Ke l ly Ka i se r  I am from W i l l i s ton and owner of O .K .  Distr ibut ing. We are a c igarette and  tobacco wholesaler that serv ices Northwest North Dakota for 64 years . I emp loyee over 30  people i n  W i l l iston and am the 3 rd generat ion owner of this company. 
I am not in  favor of th i s  b i l l .  Because of the fo l l owing :  

• This b i l l  would increase the number of Native American smoke shops and tobacco out lets on Reservat ions and I ndian t rust l ands and thousands of peop le  w i l l  avo i d  the tax comp lete ly .  Those operators on Reservat ion and I ndian trust l ands w i l l  be able to increase their profit dramat i cal ly wh i l e  the State w i l l  i nc rease revenue m in ima l l y .  • This i s  a huge tax increase .  On most c igarettes the increase i s  over 200% on most chewing tobacco i s  over 3 5%.  Smal l  c-store owners do not need a tax i ncrease l i ke th i s .  I t  wi l l  dr ive even  more tobacco purchases to  the reservat ions .  I t  w i l l  impact the i r  overa l l  bus i ness substant ia l ly .  • This b i l l  would start opening the door for ind iv iduals to transport tobacco from tr iba l  non-taxed bus i nesses to pr ivate ind iv idua ls  and bus inesses .  • The c igarette industry has d ifferent prices of each brand of c igarettes .  No  d ifferent from the beer and sp i r its industry . Marlboro (premium priced) for i nstance i s  a h igher pr ice wh i l e  Eagle (va l ue pr iced) i s  a much lower price. Current ly ,  both are taxed the same . However, i f  this b i l l  i s  enacted, the prem i um w i l l  be taxed more than the value priced. That increased separat ion w i l l  in fact dr ive consumers to trade down to the val ue pr iced c igarettes and a lower tax rate . Essent ia l  "fl ipp ing" the category . The same scenar io i s  true with chew ing tobacco, Copenhagen sa les wi l l  decrease  whi l e  lower pr iced brands w i l l  gai n  market share . • The admin i stration of th is b i l l  would be a huge headache .  We have industry spec i fi c  software and reports that would have to be rewritten at a tremendous cost to us because no other states tax c igarettes by wholesa le cost accord ing to our software vendor. I cou l d  not image al l the new paperwork the tax department would have us fi l l  out every month. As a smal l bus iness owner, i t would be a n ightmare. • Taxing e-cigs and vape products rea l ly doesn ' t  make sense to me .  These are a potent i a l l y  r i sk  reduc ing products when compared to combusti b le c igarettes and th is b i l l  wou ld  treat them the same as a normal  c igarette . I t  seems counter productive to say, "we want you qu it smoking, but i f  you swi tch to a vape product i n  an effo11 to qu i t ,  we st i l l  wi l l  tax you" .  With that log ic ,  we should tax n icot ine gum and patches . 
This b i l l  may seem to be an ' "easy" way to tax c igarettes and tobacco products but i ncreas ing the rate th is  d ramat ica l ly  at one t ime w i l l  change the landscape of tobacco purchas ing perhaps not for the better .  The resu l ts may surpr ise a l l  of us .  
North Dakota st i l l  has a great economy and increas ing taxes on a spec ific  group of c i t izens and bus i ness owners i s  not  the r ight th ing to do . 

• l would urge a "do not pass" on th is b i l l .  
Thank you very much for your t ime .  
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TESTI MONY FOR 5B2355 

Josh B rown 
700 S .  9th St B ismarck, N D  58504 
70 1 -223-1 2 1 2 

Cha i rman Cook,  and members of the Senate F i nance and  Taxat ion Comm ittee ,  

My name is Josh Brown ; I am a schoo l  resou rce office r. I am speak ing  on  beha lf of  the 
B ismarck Po l ice Dep .  I am here to p rovide ed ucat iona l  testimony for Senate B i l l  2355 .  

As I sa id , I am a SRO with t he  BPD .  My p rimary respons i b i l i ty as a SRO is  Legacy H i gh  
Schoo l  located i n  North B ismarck .  

E c iga rettes are a major  p rob lem for schools in the B ismarck a rea .  At Legacy H i gh  
Schoo l ,  we have students da i l y  that a re us i ng  e-cigarette devices ,  . . . . . . . . . .  i n  schoo l .  We 
do ou r  best to intercept and/or d iscou rage the students ,  b ut there is on ly so m uch we 
can do .  The restroom is one of the "hot spots" ,  the other  popu la r  cho ice is to have a 
bunch of k ids p i le i nto a ca r, d rive around , and e ither  sha re an  e-ciga rette o r  each ut i l ize 
the i r  own . 

I have had o lder students sta rt the i r  own bus i ness by offeri ng  e-c iga rettes and refi l l  
packs to  younger students a t  a marked up  p rice .  Wh i l e  I apprec iate the i r  entrepreneu ria l  
sp i rit th is  is an  issue .  I have seen v ideos of  students on  snapchat d riv i ng  i n  a ca r that 
you cannot see out because of the th ick layer of smoke caused by e-ciga rettes . I have 
had cases where students were us i ng  "vaporizers" to i n ha le  concentrated THC "wax" , 
then switch out a part on the un it and then use it to i ngest "e-c igarette j u ice" .  

When a student is caug ht having an  e-ciga rette , there is  schoo l  consequence as we l l  as 
po l i ce i nteraction .  The e-c iga rette is  a lso seized from the student and destroyed . I have 
had students that I have caught m u lt ip le  t imes ,  and they do not have a d ifficu lt t ime re­
atta i n i ng  an e-c iga rette if they need one .  The responses I no rma l ly get from students 
when they do get caught is "everyone is do i ng it" , "they a re us i ng  e-ciga rettes to q u it 
reg u la r  c igarettes" ,  and many be l ieve there are no  hea lth s ide effects from e-c iga rettes .  

I was a smoker  for 25 years .  I be l ieve that e-cigarettes wi l l  b e  a b igger  p rob lem than 
ciga rettes ever were . E-ciga rettes a l l ow you to  i n ha le  more "smoke" , i ngest a stronger  
concoct ion of  prod uct Uu ice wh ich conta i ns  n icoti ne) , taste better d ue to  the  VERY w ide 
variety of  flavo rs ava i lab le ,  and come i n  h i gh  tech sometimes undetectab le  des ig ns .  

I n  my  experience ,  the 9th and  1 0th  g raders a re the students that ut i l ize t he  e-ciga rettes 
the most. The Juu l  is  cu rrently the most popu la r  p rod uct .  The jewe l i s  a perfect des ig n 
for k ids to uti l ize . I t  appears as a U S B  device . A l l  LHS  students a re issued a laptop 
computer so it wou ld  be expected they wou ld have a U S B  thumb  d rive . We have had 
k ids charg i ng their J U U Ls wh i le in c lass . At fi rst the teachers d i d n 't know what they 
were . Once they lea rned it was very eye open ing  how many we rea l ized we had 
m issed . The s ize of the J U U L  a lso makes it very easy to concea l .  Female students 



p lace the i r  J U U Ls i nto the i r  u nder  ga rments and male students i nto the i r  underwear 
because they know they wi l l  not be searched that thorough ly by school staff. 

I n  c los i ng , I d o  rea l ize there are many factors to th is issue and 1 correct ion wi l l  not fix 
the ent i re p rob lem . On the other  hand , the more cost p roh i b it ive these p rod ucts are the 
more d iffi cu lt it wi l l  be fo r k ids to get them . 

Thank you for th is  t ime i n  front of you ,  Cha i rman Cook and members of the Senate 
F i nance and Tax Comm ittee .  It is very appreciated . I am here to answer any questions 
you may have . 
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Brett Anderson 1 7 1 
700 South 9 th Street 
70 1 -223- 1 2 1 2 

TESTI M ONY FOR  5B2355 

Cha i rman Cook ,  and members of  the Senate F i nance and Taxat ion Comm ittee ,  my 
name is B rett Anderson ; I am a Schoo l  Resou rce Officer ass igned to  B ismarck H i gh  
Schoo l .  I am  speak i ng  on behalf of B ismarck Po l ice Department .  I am here to provide 
ed ucationa l  testimony for Senate B i l l  2355 . 

I am see ing numerous students use vape pens/ J u u ls / and e-cigarettes at schoo l .  The 
most common type of e-cig I see is the J U U L , fo l l owed by the vape pens and  last e­
cigs .  The J U U Ls a re very easy to concea l ,  and I have even c ited k ids for us ing the 
J U U Ls in the c lass room . 

Other  p laces students are us ing these p rod ucts both i n  the schoo l  bath rooms ,  
sta i rwe l l s ,  and  c lassrooms .  Outs ide the school  b u i l d i ng  students a re u s i n g  these 
prod ucts in the park i ng  lots and i ns ide the i r  veh ic les . 

I have had to c ite severa l students more than once for the use of the p rod ucts . When I 
catch a student us i ng  an  e-cigarette , vape ,  or  J U U L  I ask the student  if they a re 
add i cted to the p rod uct .  Most say no ,  but  I wi l l  te l l  them that I have some materia l  fo r 
serv ices (North Dakota Qu it l i ne) that wi l l  he lp  them . When they say no ,  I sti l l  te l l  them 
about the i nformatio n .  

Thank  you for th is t ime i n  front o f  you ,  Cha i rman  Cook and  members o f  the Senate 
F i nance and Tax Comm ittee.  I t is very appreciated . I am here to answer any q uestions  
you may have . 
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TOBACCO vroLA TION REPORTS TO SCHOOLS 2013 - 2018 (10-11 -2018) 

DA TA  SOURCE; DRUG AND ALCOHOL REPOR TS TO SCHOOLS BY BISMA RCK POLICE YOUTH BUREA U  
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North Dakota SB 2355 

Senate F inance and Taxation Committee 
January 30, 2019 

9 :00 a .m .  Lewis and Clark Room 

A merica n Ca ncer Soddy 
Cancer Adion Network 
240 I 46 1 11 Ave SE ,  Ste I 02 
vl a ndan ,  ND 5 8 5 79 
70 I .4 7 I . 2859 
www . f'igh tcanccr .org 

Good morn i ng, Cha i rm a n  Cook and  members of the Com m ittee, my name is Deb Kn uth a nd I am the 
Government  Re lat ions  D i recto r fo r the North  Da kota America n Cancer Society Ca ncer Act ion  Network .  

The America n Ca ncer Society Ca ncer  Act ion  Network (ACS CAN ) , the nonp rofit, non-pa rt isa n advocacy 
affi l iate of the America n Ca ncer Society advocates fo r pub l ic po l ic ies that  red uce death  and  suffer ing 
from ca ncer i n c l ud i ng tobacco po l ic ies .  

The America n Ca ncer Society Cance r  Act ion  Network (ACS CAN )  a pp rec iates the sponsors' good 
i ntent ions  on  SB  2355 .  Wh i l e  we share you r  i nterest i n  de l ive r ing pos it ive hea l th  o utcomes to the 
peop le of North  Da kota, we see th i s  b i l l  m iss ing the ma rk i n  a coup l e  respects, a nd fo r that  reason we 
must oppose . 

ACS CAN supports regu l a r  a nd s ign ificant i ncreases i n  the excise tax o n  a l l  tobacco products .  Howeve r, 
ACS CAN opposes the cha nge on  how the excise tax is app l ied to ciga rettes i n  th i s  b i l l .  No rth  Da kota 
cu rrent ly taxes ciga rettes with a specific excise tax which is lev ied based on a fixed amount per ciga rette .  
Th is b i l l  cha nges the exc ise tax on  c iga rettes to an ad volorem excise tax wh ich  i s  lev ied based o n  va l ue, 
o r  i n  this case a t  a pe rcent  of the who lesa le  p rice . 

Acco rd ing to the U .S .  Nat io n a l  Cancer I nst itute and  World Hea l th O rga n izat ion  i n  "The  Econom ics of 
Tobacco a nd Tobacco Contro l ," specific taxat ion -wh ich is to say, taxat ion on ciga rettes by the cigarette 
or by the pock - better ach ieves pub l ic hea l th  objectives beca use it i ncreases reta i l  pr ices a nd  na rrows 
price ga ps, t hus  red uc ing consumers' i ncent ives to cha nge from h igher-p riced to lower-priced b ra nds o r  
to  o the r  ( non-c iga rette ) tobacco prod ucts . 

Switch i ng the ciga rette tax to a percent of who lesa le pr ice ca n prod uce the  u n i ntended conseq uence of 
creat ing even l a rger p rice gaps between b rands, resu l t ing in a de facto category of very low-cost 
ciga rettes that  a ppea l to youth ,  and  fu rthermore encou rag ing peop le  who smoke ciga rettes to s im ply 
switch to cheaper  products rather  than q u it .  Such an a pproach i s  s u re to de l iver d i m i n ished hea l th  
o utcomes ove r t ime .  

Any futu re i nflat ion a ry i ncreases assessed o n  ciga rettes that  m ight resu l t  from the p roposed price-based 
approach to taxing c iga rettes in the bi l l  wou l d  be (at best) pen n ies on the do l l a r . And we know from 
expe rience that tax i nc reases of a few pen n ies per yea r  do not deter youth tobacco use, a nd they don't  
encou rage those who cu rrent ly  smoke to q u it .  
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Specific excise taxes a re easy to a dm i n i ste r and  prov ide a more pred icta b le  revenue  stream .  Si nce 2002, 
48 states a nd the Distr ict of Co l u m b ia  have i ncreased the i r  ciga rette tax rates 136 t imes, a nd a l l  have 
a pp l ied a specific tax. S ign ifica nt tobacco tax i ncreases a lways prod uce su bsta nt ia l net new revenues .  I n  
eve ry s ing le i n sta nce where a state has passed a s ign ificant ciga rette tax i ncrease, t h e  state has enjoyed 
a su bsta nt ia l  i ncrease to its state ciga rette tax revenues, we l l  a bove what they wou l d  have received 
a bsent a ny rate i ncrease .  

The weather h a s  prevented me  from trave l i ng t o  t h e  Ca p ita l .  Tha n k  you fo r a l lowing m y  test imony by 
ema i l .  P l ease contact me with a ny q uest ions or concerns .  
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Prepared by the Legislative Council staff for 
Senator Bekkedahl 

February 1 ,  20 1 9  

PROPOSED AMENDMENTS TO SENATE BI LL NO. 2355 

Page 1 ,  line 1 ,  after "A Bill" replace the remainder of the bill with "for an Act to create and enact 
section 1 2 . 1 -3 1 -03 .3  of the North Dakota Century Code, relating to ingredient labeling 
on liquid nicotine containers; to amend and reenact sections 57-36-0 1 ,  57-36-02 , 
57-36-04, 57-36-05,  57-36-09, 57-36-09 . 1 ,  57-36-24, 57-36-25 ,  57-36-26 , 57-36-28 ,  
57-36-29 ,  57-36-32, and 57-36-33 of  the North Dakota Century Code, relating to the 
imposition of tax on liquid nicotine and an increase in the tobacco products tax rate for 
cigarettes; and to provide a penalty. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1. Section 1 2 . 1 -3 1 -03 .3  of the North Dakota Century Code is created 
and enacted as follows: 

12.1-31-03.3. Liquid nicotine - Ingredient labeling requirement. 

i_ The packaging on any electronic smoking device containing liquid nicotine 
or liquid nicotine container sold at retail in this state must be labeled with 
each ingredient contained in the liquid nicotine and the total volume of the 
liquid or other substance containing nicotine . 

2 .  For purposes of this section, "liquid nicotine" means a bottle or other 
container of a liquid or other substance containing nicotine in which the 
liquid or substance is sold, marketed, or intended for use in an electronic 
smoking device. 

� Any person that engages in retail sales of electronic smoking devices 
containing liquid nicotine or liquid nicotine containers that do not meet the 
ingredient and volume labeling requirements in this section is subject to a 
civil penalty of not more than five hundred dollars for each separate 
violation of this section, to be recovered by any enforcement authority 
designated by the city or political subdivision in which the violation 
occurred. 

SECTION 2. AMENDMENT. Section 57-36-0 1 of the North Dakota Century 
Code is amended and reenacted as follows: 

57-36-01. Definitions. 

As used in this chapter, unless the context or subject matter otherwise requires: 

1 .  "Chewing tobacco" means any leaf tobacco that is intended to be placed in 
the mouth. 

2.  "Cigar" means any roll of tobacco wrapped in tobacco . 
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3 .  "Cigarette" means any roll for smoking made wholly or in  part of tobacco or 

processed tobacco and encased in any material except tobacco. 
"Cigarette" also means any product of a cigarette-making machine. 

4. "Cigarette-making machine" means a machine used for commercial • purposes to process tobacco into a roll or tube, formed or made from any 
material other than tobacco, at a production rate of more than five rolls or 
tubes per minute. 

5 .  "Consumer" means any person who has title to or possession of 
cigarettes, cigars, pipe tobacco, liquid nicotine, or other tobacco products 
in storage, for use or other consumption in this state. 

6 .  "Dealer" includes any person other than a distributor who i s  engaged i n  the 
business of selling cigarettes, cigarette papers, cigars, pipe tobacco, l iquid 
nicotine, or other tobacco products, or any product of a cigarette-making 
machine. 

7. "Distributor" includes any person engaged in the business of producing or 
manufacturing cigarettes, cigarette papers, cigars, pipe tobacco, liquid 
nicotine, or other tobacco products, or importing into this state cigarettes, 
cigarette papers, cigars, pipe tobacco, liquid nicotine, or other tobacco 
products, for the purpose of distribution and sale thereof to dealers and 
retailers. 

8 .  "Electronic smoking device" means a nonlighted, noncombustible device 
that employs a mechanical heating element, battery, or circuit, regardless 
of shape or size, to produce aerosolized or vaporized nicotine for 
inhalation into the body of an individual, including a device manufactured, 
distributed, marketed, or sold as an e-cigarette, e-cigar, e-pipe, e-hookah, 
vape pen, or any other similar product with any other product name or 
descriptor. 

9 .  "L icensed dealer" means a dealer licensed under the provisions of  this 
chapter. 

9,-1 0 .  "L icensed distributor" means a distributor licensed under the provisions of 
this chapter. 

4-{h.11,_ "Liquid nicotine" means any solution containing nicotine designed or sold 
for use with an electronic smoking device. 

1 2 . "Other tobacco products" means snuff and chewing tobacco. 

44-,-1 3 .  "Person" means any individual, firm, fiduciary, partnership, corporation, 
l imited liability company, trust, or association however formed. 

�.14,, " Pipe tobacco" means any processed tobacco that, because of its 
appearance, type, packaging,  or labeling, is suitable for use and likely to 
be offered to, or purchased by, consumers as tobacco to be smoked in a 
pipe. 

4-&.-� "Sale" or "sell" applies to gifts, exchanges, and barter. 
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44.-� "Snuff" means any finely cut, ground, or powdered tobacco that is intended 

to be placed in the mouth . 

4-&-1L "Storage" means any keeping or retention of cigarettes, cigars, pipe 
tobacco, liquid nicotine, or other tobacco products for use or consumption 
in this state. 

4&.-1.§_,_ "Use" means the exercise of any right or power incidental to the ownership 
or possession of cigarettes, cigars, pipe tobacco, liquid nicotine, or other 
tobacco products. 

SECTION 3. AMENDMENT. Section 57-36-02 of the North Dakota Century 
Code is amended and reenacted as follows: 

57-36-02. Distributors and dealers to be licensed. 

Each person engaged in the business of selling cigarettes, cigarette papers, 
snuff, cigars, liquid nicotine, or tobacco in this state, including any distributor or dealer, 
must secure a license from the attorney general before engaging or continuing to 
engage in business. A separate application and license is required for each distributor 
at each outlet or place of business within the state, and a separate dealer's license is 
required for each retail outlet when a person owns or controls more than one place of 
business dealing in cigarettes, cigarette papers, snuff, cigars, liquid nicotine, or 
tobacco. No retailer will be granted a distributor's license except a retailer who, in the 
usual course of business, performed a distributor's or wholesaler's function for at least 
one year prior to filing the license application. The application prescribed by the 
attorney general must include the name and address of the applicant, the address and 
place of business, the type of business, and other information as required for the 
proper administration of this chapter. Each application for a wholesale or distributor's 
outlet license must be accompanied by a fee of twenty-five dollars and a surety bond 
approved by the attorney general. Each application for a dealer's outlet license must be 
accompanied by a fee of fifteen dollars. A reinstatement fee of fifty dollars is required in 
addition to the annual license fee for each license renewal applied for after June 
thirtieth. The total reinstatement fee may not exceed five hundred dollars for any one 
licensee in any fiscal year. A distributor's license does not authorize the holder to make 
retail sales. Each license issued must be prominently displayed on the premises 
covered by the license. 

SECTION 4. AMENDMENT. Section 57-36-04 of the North Dakota Century 
Code is amended and reenacted as follows: 

57-36-04. Revocation of license - Penalty. 

The attorney general may revoke the license of any dealer or distributor for 
failure to comply with any of the provisions of this chapter, or any of the rules or 
regulations prescribed by the tax commissioner or the attorney general. When a 
license has been legally revoked, no license may be issued again to the licensee for a 
period of one year thereafter. A person may not sell any cigarettes, cigarette papers, 
snuff, cigars, liquid nicotine, or tobacco after that person's license has been revoked as 
provided in this chapter. 

SECTION 5. AMENDMENT. Section 57-36-05 of the North Dakota Century 
Code is amended and reenacted as follows: 
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A dealer or distributor may not sell cigarettes, cigarette papers, snuff, cigars, 
liquid nicotine, or tobacco in this state at wholesale or at retail unless a license has 

• been issued to that dealer or distributor as prescribed by this chapter, and a person 
may not sell, offer for sale, or possess with the intent to sell, any cigarettes, cigarette 
papers, snuff, cigars, liquid nicotine, or tobacco without such license. 

SECTION 6. AMENDMENT. Section 57-36-09 of the North Dakota Century 
Code is amended and reenacted as follows: 

57-36-09. Records to be kept by d istr ibutors and reports made - Penalty. 

Distributors shall keep records and make reports relating to purchases and 
sales of cigarettes, cigarette papers, cigars, pipe tobacco, liquid nicotine, or other 
tobacco products made by them, and must be punished for failure so to do, as follows: 

1 .  Each distributor who shall dispose of cigarettes, cigarette papers, cigars, 
pipe tobacco, liquid nicotine, or other tobacco products shall keep and 
preserve for one year all invoices of cigarettes, cigarette papers, cigars, 
pipe tobacco, liquid nicotine, or other tobacco products purchased by the 
distributor and shall permit the state tax commissioner, and assistants, 
authorized agents, or representatives of the state tax commissioner, to 
inspect and examine all taxable merchandise, invoices, receipts, books, 
papers, and memoranda as may be deemed necessary by the state tax 
commissioner, and assistants, authorized agents, or representatives of the 
state tax commissioner in determining the amount of the tax as may be yet 
due. Each person selling or otherwise disposing of cigarettes, cigarette 
papers, cigars, pipe tobacco, liquid nicotine, or other tobacco products as a 
distributor shall keep a record of all sales made within the state showing 
the name and address of the purchaser and the date of sale. For sales of 
other tobacco products, the records must also include the net weight in 
ounces, as listed by the manufacturer. 

2 .  On or before the fifteenth day of each month, each licensed distributor, on 
such form as the state tax commissioner shall prescribe, shall report to the 
tax commissioner all purchases and sales of cigarettes, cigarette papers, 
cigars, pipe tobacco, liquid nicotine, or other tobacco products made from 
or to any persons either within or without this state during the preceding 
month. For sales of other tobacco products, each licensed distributor shall 
also report to the tax commissioner the net weight in ounces, as listed by 
the manufacturer. The tax levied by this chapter is payable monthly and 
must be remitted to the tax commissioner by each licensed distributor on 
or before the fifteenth day of the month following the monthly period. 

3 .  Any person failing to file any prescribed form or return or to pay any tax 
within the time required or permitted by this section is subject to a penalty 
of five percent of the amount of tax due or five dollars, whichever is 
greater, plus interest of one percent of the tax per month or fraction of a 
month of delay except the first month after the return or the tax became 
due. The tax commissioner, if satisfied that the delay was excusable, may 
waive all or any part of the penalty. The penalty must be paid to the tax 

• 

commissioner and disposed of in the same manner as are other receipts 
• under this chapter. 
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SECTION 7. AMENDMENT. Section 57-36-09 . 1 of the North Dakota Century 

Code is amended and reenacted as follows: 

57-36-09.1. Warehouse - Record of del iveries and shipments . 

Records of all deliveries of shipments of cigarettes and snuff from a licensed 
public warehouse to persons within this state must be kept by the warehouse and be 
available to the tax commissioner for inspection. They must show the name and 
address of the consignee, the date, the quantity of cigarettes, snuff, cigars, liquid 
nicotine, or other tobacco products delivered, and such other information as the tax 
commissioner may require. These records must be preserved for one year from the 
date of delivery of the cigarettes, snuff, cigars, liquid nicotine, or other tobacco 
products. 

SECTION 8. AMENDMENT. Section 57-36-24 of the North Dakota Century 
Code is amended and reenacted as follows: 

57-36-24. Exemptions. 

All gift cigarettes, snuff, cigars, liquid nicotine, and other tobacco products, not 
for resale, which are given to the North Dakota veterans' home or the North Dakota 
state hospital for distribution to the occupants thereof, are exempt from the excise 
taxes levied under this chapter. 

SECTION 9. AMENDMENT. Section 57-36-25 of the North Dakota Century 
Code is amended and reenacted as follows: 

57-36-25. Cigars and pipe tobacco - Excise tax on wholesale purchase 
price - Othefliguid nicotine and other tobacco products - Excise tax on weight -
Penalty - Reports - Col lection - Allocation of revenue. 

1 .  There is hereby levied and assessed upon all cigars and pipe tobacco sold 
in this state an excise tax at the rate of twenty-eight percent of the 
wholesale purchase price at which Stlffithe cigars and pipe tobacco are 
purchased by distributors. For the purposes of this section, the term 
"wholesale purchase price" shall meanmeans the established price for 
which a manufacturer sells cigars or pipe tobacco to a distributor exclusive 
of any discount or other reduction. 

2 .  There is levied and assessed upon all liquid nicotine sold in this state an 
excise tax at the rate of ten cents per fluid milliliter on the volume of the 
liquid nicotine as listed by the manufacturer, and a proportionate rate on all 
fractional parts of a fluid milliliter of volume of liquid nicotine as listed by 
the manufacturer. 

� There is levied and assessed upon all other tobacco products sold in this 
state an excise tax at the following rates: 

a. Upon each can or package of snuff, sixty cents per ounce and a 
proportionate tax at the like rate on all fractional parts of an ounce. 

b. On chewing tobacco, sixteen cents per ounce and a proportionate tax 
at the like rate on all fractional parts of an ounce . 

Page No. 5 1 9 . 1 1 33 .0 1 00 1  



¼- � '2--"3� #- I P!!J· � 
For purposes of this subsection, the tax on other tobacco products is 
computed based on the net weight as listed by the manufacturer. 

�4. The proceeds of the taxes imposed under this section, together with such 

• 
forms of return and in accordance with such rules and regulations as the 
tax commissioner may prescribe, shall be remitted to the tax commissioner 
by the distributor on a calendar quarterly basis on or before the fifteenth 
day of the month following the quarterly period for which paid. The tax 
commissioner shall, however, have authority to prescribe monthly returns 
upon the request of the licensee distributor and such returns accompanied 
with remittance shall be filed before the fifteenth day of the month following 
the month for which the returns are filed. 

4.-5 .  Any person failing to file any prescribed form or return or  to pay any tax 
within the time required or permitted by this section is subject to a penalty 
of five percent of the amount of tax due or five dollars, whichever is 
greater, plus interest of one percent of the tax per month or fraction of a 
month of delay except the first month after the return or the tax became 
due. The tax commissioner, if satisfied that the delay was excusable, may 
waive all or any part of the penalty. The penalty must be paid to the tax 
commissioner and disposed of in the same manner as are other receipts 
under this chapter. 

&.-§,_ All moneys received by the tax commissioner under the provisions of this 
section shall be transmitted to the state treasurer at the end of each month 
and deposited in the state treasury to the credit of the general fund. 

SECTION 10. AMENDMENT. Section 57-36-26 of the North Dakota Century 
Code is amended and reenacted as follows: 

57-36-26. Cigars, pipe tobacco, l iqu id nicotine, and other tobacco products 
- Excise tax payable by dealers - Reports - Penalties - Col lection - Al location of 
revenue. 

1 .  There is levied and assessed, upon all cigars and pipe tobacco purchased 
in another state and brought into this state by a dealer for the purpose of 
sale at retail, an excise tax at the rate of twenty-eight percent of the 
wholesale purchase price and, upon liquid nicotine and all other tobacco 
products purchased in another state and brought into this state by a dealer 
for the purpose of sale at retail, an excise tax at the rates indicated in 
section 57-36-25 ,  at the time the products were brought into this state. For 
the purposes of this section, the term "wholesale purchase price" means 
the established price for which a manufacturer sells cigars or pipe tobacco 
to a distributor exclusive of any discount or other reduction. However, the 
dealer may elect to report and remit the tax on the cost price of the 
products to the dealer rather than on the wholesale purchase price. The 
proceeds of the tax, together with the forms of return and in accordance 
with any rules and regulations the tax commissioner may prescribe, must 
be remitted to the tax commissioner by the dealer on a monthly basis on or 
before the fifteenth day of the month following the monthly period for which 
it is paid. The tax commissioner shall have the authority to place any 
dealer on an annual remittance basis when in the judgment of the tax 

• 

commissioner the operations of the dealer merit that remittance period. In 

• 
addition, the tax commissioner shall have the authority to permit the 
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consolidation of the filing of a dealer's return when the dealer has more 
than one location and thereby would be required to file more than one 
return . 

2 .  If cigars, pipe tobacco, liquid nicotine, or other tobacco products have been 
subjected already to a tax by any other state in respect to their sale in an 
amount less than the tax imposed by this section, the provisions of this 
section apply, but at a rate measured by the difference only between the 
rate fixed in this section and the rate by which the previous tax upon the 
sale was computed. If the tax imposed in the other state is twenty percent 
of the wholesale purchase price or more, then no tax is due on the article. 
The provisions of this subsection apply only if the other state allows a tax 
credit with respect to the excise tax on cigars, pipe tobacco, liquid nicotine, 
or other tobacco products imposed by this state which is substantially 
similar in effect to the credit allowed by this subsection. 

3. Any person failing to file any prescribed forms of return or to pay any tax 
within the time required by this section is subject to a penalty of five dollars 
or a sum equal to five percent of the tax due, whichever is greater, plus 
one percent of the tax for each month of delay or fraction thereof excepting 
the month within which the return was required to be filed or the tax 
became due. The tax commissioner, if satisfied that the delay was 
excusable, may waive all or any part of the penalty. The penalty must be 
paid to the tax commissioner and disposed of in the same manner as are 
other receipts under this chapter. 

4. All moneys received by the tax commissioner under the provisions of this 
section must be transmitted to the state treasurer at the end of each month 
and deposited in the state treasury to the credit of the general fund. 

SECTION 11. AMENDMENT. Section 57-36-28 of the North Dakota Century 
Code is amended and reenacted as follows: 

57-36-28. Consumer's use tax - Cigars,  pipe tobacco, l iqu id nicotine, and 
other tobacco products - Reports - Remittances. 

1 .  A tax is imposed upon the use or storage by consumers of cigars, pipe 
tobacco, liquid nicotine, and other tobacco products in this state, and upon 
those consumers, at the rates indicated in section 57-36-25.  

2 .  This tax does not apply i f  the tax imposed by section 57-36-25 or 57-36-26 
has been paid and it does not apply to cigars, pipe tobacco, liquid nicotine, 
or other tobacco products exempt under section 57-36-24. 

3. On or before the tenth day of each calendar quarter, every consumer who, 
during the preceding calendar quarter, has acquired title to or possession 
of cigars, pipe tobacco, liquid nicotine, or other tobacco products for use or 
storage in this state, upon which products the tax imposed by either 
section 57-36-25 or 57-36-26 has not been paid, shall file a return with the 
tax commissioner showing the quantity of such products so acquired. For 
sales of other tobacco products, the return must also include the net 
weight in ounces, as listed by the manufacturer. The return must be made 
upon a form furnished and prescribed by the tax commissioner and must 
contain such other information as the tax commissioner may require. The 
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return must be accompanied by a remittance for the full unpaid tax liability 
shown by it. 

4. As soon as practicable after any return is filed, the tax commissioner shall 
• examine the return and correct it, if necessary, according to the tax 

commissioner's best judgment and information .  

5 .  If any consumer required to pay the tax levied by this section fails to file a 
return or remit the tax as required, the tax commissioner shall make an 
assessment of tax against the consumer according to the tax 
commissioner's best judgment and information .  

6 .  All of the provisions of this chapter relating to corrections of returns, 
deficiency assessments, protests, hearings, interest and penalties, and 
collections of taxes apply to consumers under this section . 

SECTION 12. AMENDMENT. Section 57-36-29 of the North Dakota Century 
Code is amended and reenacted as follows: 

57-36-29. Correction of errors . 

1 .  If it appears that as a result of a mistake an amount of tax, penalty, or 
interest has been paid which was not due under the provisions of this 
chapter, then such amount becomes due under this chapter, and the 
amount must be credited or refunded to such person or firm by the tax 
commissioner. 

2 .  Whenever a distributor destroys cigarettes, cigars, pipe tobacco, liquid 
nicotine, or other tobacco products accidentally, or intentionally, because of 

• staleness or other unfitness for sale, a credit or refund must be given to the 
wholesaler under the terms and conditions prescribed by the tax 
commissioner. 

SECTION 13.  AMENDMENT. Section 57-36-32 of the North Dakota Century 
Code is amended and reenacted as follows: 

57-36-32 . Separate and additional tax on the sale of cigarettes - Col lection -
Al location of revenue - Tax avoidance prohibited. 

There is hereby levied and assessed and there shall be collected by the state 
tax commissioner and paid to the state treasurer, upon all cigarettes sold in this state, 
an additional tax,  separate and apart from all other taxes, of seventeenfifty-one mills on 
each cigarette, to be collected as existing taxes on cigarettes sold are, or hereafter 
may be, collected, by use of appropriate stamps and under similar accounting 
procedures. No person ,  firm, corporation ,  or limited liability company shall transport or 
bring or cause to be shipped into the state of North Dakota any cigarettes as provided 
herein , other than for delivery to wholesalers in this state, without first paying the tax 
thereon to the state tax commissioner. All of the moneys collected by the state 
treasurer under this section shall be credited to the state general fund. 

SECTION 14. AMENDMENT. Section 57-36-33 of the North Dakota Century 
Code is amended and reenacted as follows: 
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57-36-33. Penalties for violation of chapter. S- s-B 1, "3S-� "#- I !°:J · 1 
Except as otherwise provided in this chapter: 

1 .  Any person who violates any provision of this chapter is guilty of a class A 
misdemeanor. 

2 .  All cigarettes, cigarette papers, cigars, pipe tobacco, liquid nicotine, or 
other tobacco products in the possession of the person who violates any 
provision of this chapter, or in the place of business of the person, may be 
confiscated by the tax commissioner as provided under section 57-36- 1 4 
and forfeited to the state. Any cigarette-making machine that is maintained 
or operated in violation of sections 57-36-05 .3 ,  57-36-05.4 ,  or 57-36-06 . 1  
must be confiscated by the tax commissioner and forfeited to the state in 
accordance with chapter 29-3 1 . 1 . " 

Renumber accordingly 
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Prepared by the Legislative Council staff for 
Senator Bekkedahl 

February 1 ,  20 1 9  

PROPOSED AMENDMENTS TO SENATE B I LL NO. 2355 

Page 1 ,  line 1 ,  after "A B I LL" replace the remainder of the bill with "for an Act to create and 
enact section 1 2 . 1 -3 1 -03.3 of the North Dakota Century Code, relating to ingredient 
labeling on liquid nicotine containers; to amend and reenact sections 57-36-0 1 ,  
57-36-02 , 57-36-04, 57-36-05 ,  57-36-09 ,  57-36-09 . 1 ,  57-36-24, 57-36-25 ,  57-36-26 ,  
57-36-28 ,  57-36-29,  and 57-36-33 of  the North Dakota Century Code, relating to the 
imposition of tax on liquid nicotine; and to provide a penalty. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1. Section 1 2 . 1 -3 1 -03 .3  of the North Dakota Century Code is created 
and enacted as follows: 

12.1-31-03.3. Liquid nicotine - Ingredient labeling requirement. 

1.,_ The packaging on any electronic smoking device containing liquid nicotine 
or liquid nicotine container sold at retail in this state must be labeled with 
each ingredient contained in the liquid nicotine and the total volume of the 
liquid or other substance containing nicotine. 

2 .  For purposes of  this section, "liquid nicotine" means a bottle or other 
container of a liquid or other substance containing nicotine in which the 
liquid or substance is sold, marketed, or intended for use in an electronic 
smoking device. 

� Any person that engages in retail sales of electronic smoking devices 
containing liquid nicotine or liquid nicotine containers that do not meet the 
ingredient and volume labeling requirements in this section is subject to a 
civil penalty of not more than five hundred dollars for each separate 
violation of this section, to be recovered by any enforcement authority 
designated by the city or political subdivision in which the violation 
occurred. 

SECTION 2. AMENDMENT. Section 57-36-0 1 of the North Dakota Century 
Code is amended and reenacted as follows: 

57-36-01. Definitions. 

As used in this chapter, unless the context or subject matter otherwise requires: 

1 .  "Chewing tobacco" means any leaf tobacco that is intended to be placed in 
the mouth. 

2 .  "Cigar" means any roll of tobacco wrapped in tobacco. 

3 .  "Cigarette" means any roll for smoking made wholly or in part of tobacco or 
processed tobacco and encased in any material except tobacco. 
"Cigarette" also means any product of a cigarette-making machine. 
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4. "Cigarette-making machine" means a machine used for commercial 
purposes to process tobacco into a roll or tube, formed or made from any 
material other than tobacco, at a production rate of more than five rolls or 

• 
tubes per minute. 

5 .  "Consumer" means any person who has title to or possession of 
cigarettes, cigars, pipe tobacco, liquid nicotine, or other tobacco products 
in storage, for use or other consumption in this state. 

6 .  "Dealer" includes any person other than a distributor who is engaged in the 
business of selling cigarettes, cigarette papers, cigars, pipe tobacco, liquid 
nicotine, or other tobacco products, or any product of a cigarette-making 
machine. 

7 .  "Distributor" includes any person engaged in the business of  producing or 
manufacturing cigarettes, cigarette papers, cigars, pipe tobacco, liquid 
nicotine or other tobacco products, or importing into this state cigarettes, 
cigarette papers, cigars, pipe tobacco, liquid nicotine. or other tobacco 
products, for the purpose of distribution and sale thereof to dealers and 
retailers. 

8 .  "Electronic smoking device" means a nonlighted. noncombustible device 
that employs a mechanical heating element. battery, or circuit. regardless 
of shape or size. to produce aerosolized or vaporized nicotine for 
inhalation into the body of an individual. including a device manufactured, 
distributed, marketed, or sold as an e-cigarette. e-cigar. e-pipe, e-hookah. 
vape pen. or any other similar product with any other product name or 
descriptor. 

� "Licensed dealer" means a dealer licensed under the provisions of this 
chapter. 

9,-1 0 . "Licensed distributor" means a distributor licensed under the provisions of 
this chapter. 

4-0-:-.1.L "Liquid nicotine" means any solution containing nicotine designed or sold 
for use with an electronic smoking device. 

1 2 . "Other tobacco products" means snuff and chewing tobacco. 

4+.-1 3 .  "Person" means any individual, firm, fiduciary, partnership, corporation, 
limited liability company, trust, or association however formed. 

42-:-� "Pipe tobacco" means any processed tobacco that, because of its 
appearance, type, packaging, or labeling, is suitable for use and likely to 
be offered to, or purchased by, consumers as tobacco to be smoked in a 
pipe. 

43:-1§.,_ "Sale" or "sell" applies to gifts, exchanges, and barter. 

44-1.§_,_ "Snuff' means any finely cut, ground, or powdered tobacco that is intended 
to be placed in the mouth. 
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4-&.-1L "Storage" means any keeping or retention of cigarettes, cigars, pipe 
tobacco, liquid nicotine, or other tobacco products for use or consumption 
in this state . 

46:-1.§_,_ "Use" means the exercise of any right or power incidental to the ownership 
or possession of cigarettes, cigars, pipe tobacco, liquid nicotine, or other 
tobacco products. 

SECTION 3. AMENDMENT. Section 57-36-02 of the North Dakota Century 
Code is amended and reenacted as follows: 

57-36-02. Distributors and dealers to be licensed. 

Each person engaged in the business of selling cigarettes, cigarette papers, 
snuff, cigars, liquid nicotine, or tobacco in this state, including any distributor or dealer, 
must secure a license from the attorney general before engaging or continuing to 
engage in business. A separate application and license is required for each distributor 
at each outlet or place of business within the state, and a separate dealer's license is 
required for each retail outlet when a person owns or controls more than one place of 
business dealing in cigarettes, cigarette papers, snuff, cigars, liquid nicotine, or 
tobacco. No retailer will be granted a distributor's license except a retailer who, in the 
usual course of business, performed a distributor's or wholesaler's function for at least 
one year prior to filing the license application. The application prescribed by the 
attorney general must include the name and address of the applicant, the address and 
place of business, the type of business, and other information as required for the 
proper administration of this chapter. Each application for a wholesale or distributor's 
outlet license must be accompanied by a fee of twenty-five dollars and a surety bond 
approved by the attorney general. Each application for a dealer's outlet license must be 
accompanied by a fee of fifteen dollars. A reinstatement fee of fifty dollars is required in 
addition to the annual license fee for each license renewal applied for after June 
thirtieth. The total reinstatement fee may not exceed five hundred dollars for any one 
licensee in any fiscal year. A distributor's license does not authorize the holder to make 
retail sales. Each license issued must be prominently displayed on the premises 
covered by the license. 

SECTION 4. AMENDMENT. Section 57-36-04 of the North Dakota Century 
Code is amended and reenacted as follows: 

57-36-04. Revocation of license - Penalty. 

The attorney general may revoke the license of any dealer or distributor for 
failure to comply with any of the provisions of this chapter, or any of the rules or 
regulations prescribed by the tax commissioner or the attorney general. When a 
license has been legally revoked, no license may be issued again to the licensee for a 
period of one year thereafter. A person may not sell any cigarettes, cigarette papers, 
snuff, cigars, liquid nicotine, or tobacco after that person's license has been revoked as 
provided in this chapter. 

SECTION 5. AMENDMENT. Section 57-36-05 of the North Dakota Century 
Code is amended and reenacted as follows: 

57-36-05. Unlawful to sel l without license . 

A dealer or distributor may not sell cigarettes, cigarette papers, snuff, cigars, 
liquid nicotine, or tobacco in this state at wholesale or at retail unless a license has 
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been issued to that dealer or distributor as prescribed by this chapter, and a person 
may not sell, offer for sale, or possess with the intent to sell, any cigarettes , cigarette 
papers , snuff, cigars , liquid nicotine, or tobacco without such license. 

SECTION 6. AMENDMENT. Section 57-36-09 of the North Dakota Century 
Code is amended and reenacted as follows: 

57-36-09. Records to be kept by distributors and reports made - Penalty. 

Distributors shall keep records and make reports relating to purchases and 
sales of cigarettes , cigarette papers , cigars, pipe tobacco, liquid nicotine, or other 
tobacco products made by them, and must be punished for failure so to do, as follows :  

1 .  Each distributor who shall dispose of cigarettes , cigarette papers , cigars , 
pipe tobacco, liquid nicotine, or other tobacco products shall keep and 
preserve for one year all invoices of cigarettes , cigarette papers , cigars , 
pipe tobacco, liquid nicotine, or other tobacco products purchased by the 
distributor and shall permit the state tax commissioner, and assistants , 
authorized agents , or representatives of the state tax commissioner, to 
inspect and examine all taxable merchandise, invoices , receipts , books, 
papers , and memoranda as may be deemed necessary by the state tax 
commissioner, and assistants , authorized agents , or representatives of the 
state tax commissioner in determining the amount of the tax as may be yet 
due. Each person selling or otherwise disposing of cigarettes , cigarette 
papers , cigars , pipe tobacco, liquid nicotine, or other tobacco products as a 
distributor shall keep a record of all sales made within the state showing 
the name and address of the purchaser and the date of sale. For sales of 

• 

other tobacco products , the records must also include the net weight in 
• ounces, as listed by the manufacturer. 

2 .  On or before the fifteenth day of each month, each licensed distributor, on 
such form as the state tax commissioner shall prescribe, shall report to the 
tax commissioner all purchases and sales of cigarettes , cigarette papers , 
cigars , pipe tobacco, liquid nicotine, or other tobacco products made from 
or to any persons either within or without this state during the preceding 
month. For sales of other tobacco products , each licensed distributor shall 
also report to the tax commissioner the net weight in ounces , as listed by 
the manufacturer. The tax levied by this chapter is payable monthly and 
must be remitted to the tax commissioner by each licensed distributor on 
or before the fifteenth day of the month following the monthly period. 

3 .  Any person failing to file any prescribed form or return or to pay any tax 
within the time required or permitted by this section is subject to a penalty 
of five percent of the amount of tax due or five dollars , whichever is 
greater, plus interest of one percent of the tax per month or fraction of a 
month of delay except the first month after the return or the tax became 
due. The tax commissioner, if satisfied that the delay was excusable, may 
waive all or any part of the penalty. The penalty must be paid to the tax 
commissioner and disposed of in the same manner as are other receipts 
under this chapter. 

SECTION 7. AMENDMENT. Section 57-36-09. 1 of the North Dakota Century 
Code is amended and reenacted as follows: • 
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57-36-09.1 .  Warehouse - Record of del iveries and sh ipments. 

Records of all deliveries of shipments of cigarettes and snuff from a licensed 
public warehouse to persons within this state must be kept by the warehouse and be 
available to the tax commissioner for inspection. They must show the name and 
address of the consignee, the date, the quantity of cigarettes, snuff, cigars, liquid 
nicotine, or other tobacco products delivered, and such other information as the tax 
commissioner may require. These records must be preserved for one year from the 
date of delivery of the cigarettes, snuff, cigars, liquid nicotine, or other tobacco 
products. 

SECTION 8. AMENDMENT. Section 57-36-24 of the North Dakota Century 
Code is amended and reenacted as follows: 

57-36-24. Exemptions. 

All gift cigarettes, snuff, cigars, liquid nicotine, and other tobacco products, not 
for resale, which are given to the North Dakota veterans' home or the North Dakota 
state hospital for distribution to the occupants thereof, are exempt from the excise 
taxes levied under this chapter. 

SECTION 9.  AMENDMENT. Section 57-36-25 of the North Dakota Century 
Code is amended and reenacted as follows: 

57-36-25. Cigars and pipe tobacco - Excise tax on wholesale purchase 
price - Othefliquid nicotine and other tobacco products - Excise tax on weight -
Penalty - Reports - Collection - Al location of revenue . 

1 .  There is hereby levied and assessed upon all cigars and pipe tobacco sold 
in this state an excise tax at the rate of twenty-eight percent of the 
wholesale purchase price at which St1eRthe cigars and pipe tobacco are 
purchased by distributors. For the purposes of this section, the term 
"wholesale purchase price" shall meanmeans the established price for 
which a manufacturer' sells cigars or pipe tobacco to a distributor exclusive 
of any discount or other reduction. 

2 .  There is levied and assessed upon all liquid nicotine sold in this state an 
excise tax at the rate of ten cents per fluid milliliter on the volume of the 
liquid nicotine as listed by the manufacturer, and a proportionate rate on all 
fractional parts of a fluid milliliter of volume of liquid nicotine as listed by 
the manufacturer. 

� There is levied and assessed upon all other tobacco products sold in this 
state an excise tax at the following rates: 

a. Upon each can or package of snuff, sixty cents per ounce and a 
proportionate tax at the like rate on all fractional parts of an ounce. 

b. On chewing tobacco, sixteen cents per ounce and a proportionate tax 
at the like rate on all fractional parts of an ounce. 

For purposes of this subsection, the tax on other tobacco products is 
computed based on the net weight as listed by the manufacturer . 
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&.-4. The proceeds of the taxes imposed under this section, together with such 

forms of return and in accordance with such rules and regulations as the 
tax commissioner may prescribe, shall be remitted to the tax commissioner 

• 
by the distributor on a calendar quarterly basis on or before the fifteenth 
day of the month following the quarterly period for which paid. The tax 
commissioner shall, however, have authority to prescribe monthly returns 
upon the request of the licensee distributor and such returns accompanied 
with remittance shall be filed before the fifteenth day of the month following 
the month for which the returns are filed. 

4.-§.,_ Any person failing to file any prescribed form or return or to pay any tax 
within the time required or permitted by this section is subject to a penalty 
of five percent of the amount of tax due or five dollars, whichever is 
greater, plus interest of one percent of the tax per month or fraction of a 
month of delay except the first month after the return or the tax became 
due. The tax commissioner, if satisfied that the delay was excusable, may 
waive all or any part of the penalty. The penalty must be paid to the tax 
commissioner and disposed of in the same manner as are other receipts 
under this chapter. 

a-:-6 . All moneys received by the tax commissioner under the provisions of this 
section shall be transmitted to the state treasurer at the end of each month 
and deposited in the state treasury to the credit of the general fund. 

SECTION 10. AMENDMENT. Section 57-36-26 of the North Dakota Century 
Code is amended and reenacted as follows: 

57-36-26. Cigars, pipe tobacco, liquid nicotine, and other tobacco products 
• - Excise tax payable by dealers - Reports - Penalties - Col lection - Al location of 

revenue. 

1 .  There is levied and assessed, upon all cigars and pipe tobacco purchased 
in another state and brought into this state by a dealer for the purpose of 
sale at retail, an excise tax at the rate of twenty-eight percent of the 
wholesale purchase price and, upon liquid nicotine and all other tobacco 
products purchased in another state and brought into this state by a dealer 
for the purpose of sale at retail, an excise tax at the rates indicated in 
section 57-36-25 ,  at the time the products were brought into this state. For 
the purposes of this section, the term "wholesale purchase price" means 
the established price for which a manufacturer sells cigars or pipe tobacco 
to a distributor exclusive of any discount or other reduction. However, the 
dealer may elect to report and remit the tax on the cost price of the 
products to the dealer rather than on the wholesale purchase price. The 
proceeds of the tax, together with the forms of return and in accordance 
with any rules and regulations the tax commissioner may prescribe, must 
be remitted to the tax commissioner by the dealer on a monthly basis on or 
before the fifteenth day of the month following the monthly period for which 
it is paid. The tax commissioner shall have the authority to place any 
dealer on an annual remittance basis when in the judgment of the tax 
commissioner the operations of the dealer merit that remittance period. In 
addition, the tax commissioner shall have the authority to permit the 
consolidation of the filing of a dealer's return when the dealer has more 

• 
than one location and thereby would be required to file more than one 
return. 
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2 .  If cigars, pipe tobacco, liquid nicotine. or  other tobacco products have been 

subjected already to a tax by any other state in respect to their sale in an 
amount less than the tax imposed by this section, the provisions of this 
section apply, but at a rate measured by the difference only between the 
rate fixed in this section and the rate by which the previous tax upon the 
sale was computed. If the tax imposed in the other state is twenty percent 
of the wholesale purchase price or more, then no tax is due on the article. 
The provisions of this subsection apply only if the other state allows a tax 
credit with respect to the excise tax on cigars, pipe tobacco, liquid nicotine, 
or other tobacco products imposed by this state which is substantially 
similar in effect to the credit allowed by this subsection. 

3 .  Any person failing to file any prescribed forms of  return or to pay any tax 
within the time required by this section is subject to a penalty of five dollars 
or a sum equal to five percent of the tax due, whichever is greater, plus 
one percent of the tax for each month of delay or fraction thereof excepting 
the month within which the return was required to be filed or the tax 
became due. The tax commissioner, if satisfied that the delay was 
excusable, may waive all or any part of the penalty. The penalty must be 
paid to the tax commissioner and disposed of in the same manner as are 
other receipts under this chapter. 

4 .  All moneys received by the tax commissioner under the provisions of  this 
section must be transmitted to the state treasurer at the end of each month 
and deposited in the state treasury to the credit of the general fund. 

SECTION 11. AMENDMENT. Section 57-36-28 of the North Dakota Century 
Code is amended and reenacted as follows: 

57-36-28. Consumer's use tax - Cigars, pipe tobacco, l iqu id nicotine, and 
other tobacco products - Reports - Remittances. 

1 .  A tax is imposed upon the use or storage by consumers of cigars, pipe 
tobacco, liquid nicotine, and other tobacco products in this state, and upon 
those consumers, at the rates indicated in section 57-36-25 .  

2 .  This tax does not apply i f  the tax imposed by section 57-36-25 or 57-36-26 
has been paid and it does not apply to cigars, pipe tobacco, liquid nicotine, 
or other tobacco products exempt under section 57-36-24. 

3 .  On or before the tenth day of each calendar quarter, every consumer who, 
during the preceding calendar quarter, has acquired title to or possession 
of cigars, pipe tobacco, liquid nicotine. or other tobacco products for use or 
storage in this state, upon which products the tax imposed by either 
section 57-36-25 or 57-36-26 has not been paid, shall file a return with the 
tax commissioner showing the quantity of such products so acquired. For 
sales of other tobacco products, the return must also include the net 
weight in ounces, as listed by the manufacturer. The return must be made 
upon a form furnished and prescribed by the tax commissioner and must 
contain such other information as the tax commissioner may require. The 
return must be accompanied by a remittance for the full unpaid tax liability 
shown by it. 
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4. As soon as practicable after any return is filed, the tax commissioner shall 

examine the return and correct it, if necessary, according to the tax 
commissioner's best judgment and information. 

5 .  If any consumer required to pay the tax levied by this section fails to file a 
return or remit the tax as required, the tax commissioner shall make an 
assessment of tax against the consumer according to the tax 
commissioner's best judgment and information. 

6 .  All of the provisions of this chapter relating to corrections of returns, 
deficiency assessments, protests, hearings, interest and penalties, and 
collections of taxes apply to consumers under this section. 

SECTION 1 2. AMENDMENT. Section 57-36-29 of the North Dakota Century 
Code is amended and reenacted as follows: 

57-36-29. Correction of errors. 

1 .  I f  it appears that as a result of a mistake an amount of tax, penalty, or 
interest has been paid which was not due under the provisions of this 
chapter, then such amount becomes due under this chapter, and the 
amount must be credited or refunded to such person or firm by the tax 
commissioner. 

2 .  Whenever a distributor destroys cigarettes, cigars, pipe tobacco, liquid 
nicotine, or other tobacco products accidentally, or intentionally, because of 
staleness or other unfitness for sale, a credit or refund must be given to the 
wholesaler under the terms and conditions prescribed by the tax 
commissioner. 

SECTION 1 3. AMENDMENT. Section 57-36-33 of the North Dakota Century 
Code is amended and reenacted as follows: 

57-36-33. Penalties for violation of chapter. 

Except as otherwise provided in this chapter: 

1 .  Any person who violates any provision of this chapter is guilty of a class A 
misdemeanor. 

2 .  All cigarettes, cigarette papers, cigars, pipe tobacco, liquid nicotine, or 
other tobacco products in the possession of the person who violates any 
provision of this chapter, or in the place of business of the person, may be 
confiscated by the tax commissioner as provided under section 57-36-1 4  
and forfeited to the state. Any cigarette-making machine that is maintained 
or operated in violation of sections 57-36-05 .3 ,  57-36-05 .4 ,  or 57-36-06 . 1  
must be confiscated by the tax commissioner and forfeited to the state in 
accordance with chapter 29-3 1 . 1 . " 

Renumber accordingly 
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Prepared by the Legislative Council staff for 
Senator Bekkedahl 

February 1 ,  20 1 9  

PROPOSED AMENDMENTS TO SENATE BILL NO. 2355 

Page 1 ,  line 1 ,  after "A BILL" replace the remainder of the bill with "for an Act to provide for a 
legislative management study of the taxation of liquid nicotine and electronic smoking 
devices. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1 .  LEGISLATIVE MANAGEMENT STUDY - TAXATION OF LIQUID 
NICOTINE AND ELECTRONIC SMOKING DEVICES. During the 201 9-20 interim, the 
legislative management shall consider studying the feasibility and desirability of 
applying an alternative or additional tax on liquid nicotine and electronic smoking 
devices. The study must include consideration of the current method of taxation applied 
to these products, the methods of taxation applied in other states, and the fiscal impact 
of applying an alternative or additional method of taxation. The legislative management 
shall report its findings and recommendations, together with any legislation required to 
implement the recommendations, to the sixty-seventh legislative assembly. " 

Renumber accordingly 
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House Finance and Taxation Committee 

SB 2355 
March 12, 2019  

Chairman Headland, Committee members : 

Good morning. My name is Senator Brad Bekkedahl and I am the prime sponsor of SB 
23 5 5 .  As introduced, SB 23 55  sought to modernize North Dakota' s approach to tobacco 
regulation by simplifying how the state classifies and taxes tobacco products . Rather than 
creating different definitions for each and every tobacco product, SB 23 5 5  provided a 
single definition of a tobacco product and would have taxed all tobacco products equally 
and in a manner that would have remained responsive to any fluctuation in product cost or 
innovation in product design. More specifically, SB 23 5 5  would have subjected all tobacco 
products - cigarettes ,  cigars, and electronic smoking devices alike - to the existing rate of 
28% wholesale price. In doing so, SB 23 55  would have treated all tobacco products equally 
and would have ended the practice of picking winners and losers based upon popularity or 
other industry-driven reasons . This simplified approach to taxing tobacco products would 
have ensured that North Dakota' s tobacco taxes remained proportionate to the ever­
increasing prices of tobacco products without having to revisit the issue of raising tax rates 
every single legislative session. Under SB 2355 ,  a pack of cigarettes that has a wholesale 
cost of $4 .00 per pack would have been subjected to an excise tax of approximately $ 1 . 1 2 
- which is $0 .43 lower than South Dakota, $0 . 5 8  lower than Montana, and $ 1 . 88 lower 
than Minnesota. 

After the Senate Finance and Taxation Committee heard testimony from the various 
stakeholders, the Committee felt that it would be best to direct this issue to an interim study 
for a determination as to the best approach to taxing electronic cigarettes and/or liquid 
nicotine . As a result, the Committee unanimously voted to amend SB 23 5 5  to provide for 
an interim study of the taxation of liquid nicotine and electronic smoking devices, which 
must include consideration of the taxation methods applied in other states and the fiscal 
impacts of the various methods of taxing electronic smoking devices .  Senate Bill 23 55  
passed the Senate with overwhelming support - 46 yeas ; 1 nay. 

As you will hear today from many people, due to the unregulated nature of electronic 
smoking devices and the alarming increase in use by minors, it is important that we as 
legislators carefully review our current approach to regulating tobacco products to ensure 
that we are doing so in a manner that is sensible, responsive to the tobacco industry ' s  ever­
changing products ,  and beneficial to the state and the health of its residents . Therefore, I 
respectfully urge this Committee to give SB 23 5 5  a "Do Pass" recommendation and see 
that this legislative body pursues this important study during the upcoming interim . 
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House F inance and Taxation Committee P - I 
March 1 2, 20 1 9, 9 :30 a .m . 

Senate B i l l  2 3 55  

Be Legenda ry.'" 

Good mo rn i n g  Cha i rman  Head l a nd a nd  mem bers of the  Com m ittee .  My 
n ame  i s  N e i l  C h a rvat, and I am the D i recto r of the  Tobacco P revent ion  and  
Cont ro l  P rog ra m fo r t he  No rth Da kota Depa rtment o f  H ea l th .  I a m  he re to 
p rov i de  test i mony i n  s upport of Senate B i l l  23 5 5 . 

Tobacco p revent i on  and  contro l effo rts i n  No rth  Da kota focus  on  g u ida nce 
p rov i ded by the Cente rs fo r D i sease P revent i o n  and Contro l  (CDC) Best 
Practices for Comprehensive Tobacco Control Programs ( Best P ract ices ) .  Best 
P ract i ces p rov i des evi dence -based i ntervent i on s  to p revent tobacco prod uct 
u se  i n i t i a t i on ,  i nc rease q u i tt i ng tobacco use, a nd  red uce exposu re to 
second hand  smoke .  Senate B i l l  23 5 5  p rov ides  the oppo rtu n i ty to study the 
d es i g n at io n of e l ectron i c  smoki ng  dev i ces ,  o r  e l ectro n i c  n i cot i n e  de l ivery 
systems  ( EN DS) ,  as  a tobacco prod uct. Th i s  des i g nat ion  wou ld pos i t ive ly 
i m pact the a b i l i ty to mon ito r EN DS d ata and s pec i f i ca l l y p rov ide  i nfo rmat ion  
o n  E N DS p rod u ct i n i t iat ion  a nd usag e patte rns . 

Nea r ly  o n e  i n  f ive h i g h schoo l  students u ses tobacco p rod u cts .  Add i t i ona l ly, 
a do l escent  u se  of E N DS (e-c iga rettes/va p i ng  d ev i ces) ha s  s i g n i f i ca nt ly 
i nc reased from 1 .6 percent in  20 1 1 to 1 9 . 1  percent  in  20 1 7 (N D Youth R isk 
Behav i o r  S u rvey) . J U U L, an EN DS dev i ce  rese m b l i n g  a com p uter  U S B  sto rage  
d ev i ce, h a s  ta ken ove r a l most th ree-q u a rte rs o f  the  E N DS ma rket i n  j u st a 
few yea rs . J U U L  has  ca u sed w idesp read conce rn  beca use  of i ts pop u l a r i ty 
w i th  you th .  O n  September  1 2, 20 1 8 ,  t he  Food a n d  D rug  Ad m i n i st ra t i on  
( FDA) d e c l a red that  youth use  o f  E N DS ha s  reached  " noth i ng s ho rt of an  
e p i d em i c  p ropo rt i on  o f  g rowth . "  

C i t i n g  sta t i st i c s  reg a rd i ng youth  u se  of E N DS i s  d i ff i c u l t, s i nce  these d ev ices 
a re not c l a ss i f i ed  as  "tobacco produ cts . "  SB 23 5 5  wou l d  p rov i d e  the  
oppo rtu n i ty to s tudy  the cha nge of t h i s  c l a s s i f i cat i o n  from g ene ra l  
me rc h a n d i s e  t o  tobacco p rod ucts . I f  t h i s  c h a nge  occu rred ,  i t  wou l d  req u i re 
t ha t  reta i l e rs h ave a tobacco l i cen se  to se l l these  p rod u cts .  Add i t i o n a l  
benef its wou l d i n c l ude :  
• H e l p i ng reta i l e rs to j u st i fy check i ng  i dent i f i c a t i on  fo r p roof of age  a s  they 

a l re ady  d o  w i th  othe r  tobacco p rod u cts . 

l 
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• Ass i st i n g  g ro ups statew ide w i th  pe rfo rm i n g  tobacco com p l i a nce  checks 
i n  reta i l e r  esta b l i s h ments to i n c l u d e  youth  p u rcha se  a ttem pts of E N DS 
w i th  oth e r  tobacco p rod ucts, s u c h  a s  c i g a rettes .  Wi th  E N DS l a c k i ng  th i s  
state - l eve l des i g nat ion ,  ma ny com p l i a nce  statutes a re not  poss i b l e  fo r 
E N DS .  

• A l l ow i ng  c l ose r  mon i to r i ng of t he  a m o u nt of E N DS s a l es ;  t he reby, 
a s s i st i n g  effo rts to gathe r  d ata reg a rd i ng u s age  of these  p roducts .  

Beyond  youth  i n i t i a t ion ,  the re a re co n ce rn s  a bou t  the p romot i on  of E N DS to 
a d u l ts as cessat i o n  (q u i tt i ng )  d ev i ces  fo r c i g a rette smoke rs .  The Tobacco 
P revent io n a nd  Contro l P rog ram  v i ews E N DS a s  tobacco p rod u cts, so  u s i n g  
t h e s e  p rod u cts a s  a rep l a cement  fo r c i g a rettes i s  no t  q u i tt i n g  tobacco, but  
me re l y  a s u bst i tut i o n .  The re a re hea l t h  ca re advocates tha t  embrace  E N DS 
a s  a h a rm red u ct ion  p rodu ct to h e l p  c u rb the  t housa nd s  of d eaths  d i rect ly 
c a u sed by c i g a rette use .  They a re so foc used on t h i s  po i n t, t hey a re 
ove r l ook i n g  t he  b i gge r  p i ctu re: E N DS a re not p roven to be a safe a n d  
effect ive too l  fo r q u itt i ng  smok i n g .  T h e  E N DS i n d u stry i s  mak i ng  effo rts to 
co nfu se  t he  d ef i n i t i on  of "tobacco"  p rod u cts a nd " n i cot i ne "  p rod u cts . 
Acco rd i n g  to t he  J U U L  La bs webs i te :  " N i cot i n e  i s  a st i m u l a nt that  comes 
fro m t he  tobacco p l a nt .  We use h i g h ly p u r i f ied/US P  g ra de/pha rmaceut i ca l 
g ra d e  n i cot i ne "  a n d  "No  tobacco - based n i cot i n e  e - l i q u i d p rod u ct s hou l d  be 
con s i d e red sa fe . "  There s hou l d  be no confu s i o n  a bout  t he  sou rce of n i cot i ne  
fo r t hese  p rod u cts . 

The  c u r ren t  F DA a pp roved n i cot i n e  rep l a cement  t he ra py (N RT) p rod u cts a re 
de s i g ned  to h e l p peop l e  a dd i cted to n i cot i n e  q u i t t he i r a dd i ct i on  by 
g rad u a l ly ste pp i n g  down strength  l eve l s  of n i cot i ne .  The d i ffe re n ce between  
E N DS and  N RT i s  t h a t  the  N RT p rod u cts h ave gone  t h ro ug h r i g o rou s  FDA 
test i n g  to p rove safety a nd eff ica cy. Des p i te be i ng  i n  ex i ste nce  fo r over 1 0  
yea rs, n o  E N DS d ev i ces have been a p p roved by the  FDA a s  a cessat i o n  
med i ca t i o n .  

T h e  F DA i s  i nvest ig at i ng  t h e  poss i b i l i ty o f  a p p rov i ng  othe r  tobacco p rod ucts 
a s  "mod i f i ed r i s k" p rod ucts, d efi ned  as someth i ng that  ca n be used  i n stead  
of  c i g a rettes beca use  they may  ca u se l es s  d eath  a nd  d i sease  tha n  c i g a rettes 
do .  The  tobacco i nd u stry, the EN DS  i n d u st ry, ma ny hea l t h  o rg a n izat i on s  a n d  
cou nt r i e s  (s u c h  a s  t h e  U n ited K i n gdom) h ave emb ra ced t h i s  concept .  
Stud i e s  p rov i d ed to s uppo rt t hese effo rts l a c k  the cu rrent  l eve l  of s c i e nt i f i c  
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p roof  to con c l u s ive ly demonstrate t he  safety of  these p rod ucts .  Vag ue 
stu d i es a n d  a n ecdota l evi d ence do  not  wa rra n t  emb ra c i n g  E N DS to save 
l ives .  

Switc h i ng from c i g a rettes to EN DS i s  me re ly  c h a n g i n g  the d e l ive ry method 
fo r n i cot i n e  a dd i ct i on .  N ew stud ies  s h ow that  t h i s  i s  an a ctu a l  t re n d .  Ou r  
own  tobacco cessat i o n  se rv i ce, N DQu i ts , h a s  a l ower s u ccess  rate fo r peop l e  
t o  q u i t smok i n g  who cont i n u e  t o  u se  E N DS (3 3 .2 percen t  v s .  22 . 5  pe rcent  
30 -day  a bst i n ence  rate at 7 -month  fo l l ow- u p) .  The  FDA has d i s cus sed p l a n s  
to i d ent i fy mod if ied - r i s k  versus  fu l l - r i s k  tobacco p rod u cts . H oweve r, p l a n s  
a n d  stu d i es t h a t  use  t h e  wo rds " may be safer, "  "may be  l es s  d a nge rous "  a nd  
oth e r  s i m i l a r  statements do  not co rre l ate t o  s u ccess i n  sav i n g  l ives . T he  FDA 
ha s  effect ive ly  d efe rred comprehen s ive reg u l ato n of EN DS p rod u cts u nt i l  
2022 .  

I n  t he  s h o rt t ime that E N DS have been i n  ex i sten ce, we h ave seen  i n c reased 
n i cot i n e  a dd i ct i o n  in  youth ,  po i so n i n g s  a mong  youth  a n d  a d u l ts, a n d  
exp l od i n g  d ev i ces .  A new study re l ea sed by t h e  U n ive rs i ty o f  C a l i fo rn ia ,  Sa n 
F ra nc i so  re l a tes  E N DS use to i n c reased r i s ks of myoca rd i a l  i n fa rct i o n s  (hea rt 
a ttac ks) . I t  too k  med ica l s c i e nce 40 yea rs to i d ent i fy the  neg at ive i m pact of 
c i g a rette s m o ki ng on popu l at io n s .  W i thout  c l ea r  d ata to p rove t he  safety of 
E N DS ,  i t  wou l d be prematu re to p romote these d ev i ces as a safe a l te rnat ive 
to n i cot i n e  u se .  

Fo r  t hese  rea sons ,  we  a sk  you  to  s u p po rt pass age  of S B  23 5 5 .  Th i s  
co n c l u d es my test imony. I a m  h appy to  a n swe r a ny q u est i o n s  you may have . 
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�tancer Action fflj Network-)!:i- American Cancer Society 
Cancer Action Network 
2401 46th Ave SE, Ste . 102, Mand a n, 
N D  
701-47 1-2859 
Deb . k n uth@cancer .o rg 

House Fi nance and Taxation Committee 
Tuesday, March 12, 2019 

9 :00 a .m .  
Chairman Craig Head land 

Ft. Totten Room 
SB 2355 

My n ame  i s  Deb Kn uth a n d  I am the Government Re lat ions  D i recto r fo r the No rth  Da kota America n 
Ca ncer  Soc iety Ca nce r  Act ion Network .  

The Ame rica n Ca ncer  Soc iety Cancer Act ion Network (ACS CAN ) ,  the nonp rofit, non -pa rt isa n advocacy 
affi l i ate of the  America n Ca nce r  Society advocates fo r p ub l i c po l i c ies  that  red uce death  a nd  suffer ing 
from ca nce r .  ACS CAN strongly s upports a leg is lat ive ma nagement study of the taxat ion  of l i q u id 
n icot i ne  a n d  e lect ron i c  smok ing devices .  We p refe r  the fo l lowing :  

Defi n it ions for taxi ng e-cigarettes: 

" E l ect ro n ic smok i ng d ev ice" means  a ny device that can be used to d e l iver  ae roso l i zed o r  va po r ized 
n icot i ne  to the person i n h a l i ng from the device, i n c l u d i ng, but  not l im ited to, an e-ciga rette, e-c iga r, e­
p i pe ,  va pe  pen  o r e -hooka h .  E l ectron i c  smok ing dev ice i nc l udes  a ny com ponent, pa rt, or accesso ry of 
such a d ev ice,  whether  or not so l d  se pa rate ly, a n d  i n c l udes a ny su bsta nce i nte nded  to be ae roso l i zed o r  
va po r ized d u ri ng the use of  the device . E lectron i c  smok ing dev ice d oes not i nc l ude  a ny batte ry o r  
batte ry c h a rger  when  so l d  se pa rate ly .  I n  add i t ion ,  e lect ro n ic smok i ng dev ice does not i nc l ude  d rugs, 
d ev i ces, or com bi na t ion  p roducts a utho rized fo r sa le by the U .S .  Food a n d  D rug Ad m i n istrat ion ,  as those 
te rms a re defi n ed  in the Fede ra l  Food, Drug a nd  Cosmet ic Act . 

"Tobacco p ro du ct" means  a ny p rod uct that is made  from o r  de rived from tobacco, o r  that conta i ns  
n icot i ne, that  i s  i nte nded  fo r human consum pt ion o r  is l i ke ly  to be consumed ,  whether  smoked ,  heated, 
chewed, a bsorbed ,  d isso lved, i n ha led o r  i ngested by a ny othe r  mea ns, i n c l u d i ng, but  not l i m ited to, a 
c iga rette, a c iga r, p i p e  tobacco, chewing tobacco, snuff, o r  snus .  "Tobacco p rod uct" a l so means  
e lectro n ic smok ing  d evices a nd  a ny com ponent o r  accesso ry used  i n  the  co nsum pt ion  of a tobacco 
p ro d uct, such  as fi lte rs, ro l l i ng papers, p i pes, a n d  su bsta nces used in e lect ron i c  smok i ng devices, 
whethe r  o r  not they conta i n  n icot i ne .  "Tobacco p roduct" does  not i n c l u de  d rugs, d ev ices, o r  
com b i na t ion  p ro du cts a uthorized fo r sa le  b y  t h e  U .S .  Food a nd  Drug Adm i n istrat ion ,  a s  those terms a re 
d efi ned  i n  the  Fede ra l  Food, Drug and  Cosmetic Act. 

P · J 

• ACS CAN s uppo rts effo rts to c la ssify E-Cigs as tobacco p rod ucts .  We a lso u rge the Com m ittee to review 
No rt h  Da kota 's  e nt i re a p p roach to tobacco taxat ion  s i nce we have not i ncreased the ciga rette tax s i nce 



• 

• 

• 

1993,  a nd i s  cu rre nt ly on ly at $ .44, a nd E-Cigs a re not cu rrent ly taxed a s  tobacco a nd is be ing used by 
youth  at ep i dem i c  l eve l s .  

Tha n k  you fo r a l l ow ing me to testify . Are t he re a ny q uest ions? 
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Chairman Headland, and members of the House Finance and Taxation Committee, hello, my 

name is Heather Austin and I am the Executive Director for Tobacco Free North Dakota. Thank 

you so much for your time this morning. 

Today I am here to encourage a Do Pass on SB 2355, or the bill to enact a study of electronic 

nicotine delivery systems ( ENDS). The mission of Tobacco Free North Dakota is to improve and 

protect the public health of all North Dakotans by reducing the serious health and economic 

consequences of tobacco use, the state's number one cause of preventable disease and death. 

TFND is excited to work with our Legislators to strengthen North Dakota tobacco prevention 

policy through Senate Bill 2355, which would allow us to figure out ways to make good policy 

decisions to prevent increased use of ENDS in North Dakota. We can begin to stem the tide in 

what the FDA is now calling an "epidemic" for our youth. 

While we have much to learn about these new electronic smoking devices, the evidence is already 

clear that it is unsafe for young people to use e-cigarettes or any other product containing 
nicotine. As stated by the Surgeon General, "E-cigarette use poses a significant - and avoidable -

health risk to young people in the United States. Besides increasing the possibility of addiction and 

long-term harm to brain development and respiratory health, e-cigarette use is associated with the 
use of other tobacco products that can do even more damage to the body."i. 

I would also like to point out that the tobacco companies know that almost all new tobacco users 
begin their addiction as kids, in fact 90% of daily addicted users started by the age of 18. These 

unregulated and untaxed electronic products make it easier for beginners - primarily our kids - to 

try the product and ultimately become addicted. With electronic product use at epidemic levels 
for our youth, and with new products and flavors being introduced at a lightning pace, we can't 
risk waiting for national policy or for FDA regulations. 

Again, thank you for this time in front of you, Chairman Headland, and the Committee. It is 

very appreciated. Please vote Do Pass on SB 2355. 



May I take any questions? 

Heather Austin 

Executive Director, Tobacco Free North Dakota 

Cell: 701-527-2811 

heather@tfnd.org 

www.tfnd.org 

i . HHS, Know the Risks : E-Cigarettes & Young People, accessed March 15, 2018 at https://e­
ciga rettes.su rgeongenera I.gov /kn owther isks. htm I. 
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Photo of actual e-juices and electronic tobacco devices confiscated during the fall 
of the 2018-2019 school year at a North Dakota High School. 
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Photos of the JU UL system - one of the most popular ways youth use electronic 
tobacco products. JU UL now accounts for nearly 70% of the market. 
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FDA unveils sweeping anti-tobacco effort to reduce undernge vaping and smoking 

Agency ta rgets e-c i ga rettes , fl avo red c igms a nd mentho l  
c i ga rettes . 
By La urie McGin ley and  
Lenny  Bernstein 
November 15,  2018 

The Food and Drug Administration on Thursday launched a multipronged attack on the rising underage 

use of tobacco products, imposing sales resttictions on flavored e-cigarettes and announcing plans to 

ban menthol cigarettes and flavored cigars. 

The FDA says it will limit sales of many flavored e-cigarettes to bricks-and-mortar outlets that have 

either age-restricted entry or areas inside stores that are not accessible to people under 18. The agency 

also will require stepped-up age verification for on line sales. 

"Our aim is to make sure no kid can access a fruity flavor prod net in a convenience store," FDA 

Commissioner Scott Gottlieb said. He added that stores that want to sell fruit-flavored e-cigarette 

products "need to age-restrict completely or have a separate room that is age-ve1ified. A curtain or a 

partition won't cut it ." Agency officials said they believe that vape and tobacco shops will not have 

trouble complying. 

The new sales restrictions reflect health experts' concerns that e-cigarette use could lead to nicotine 

addiction early in life and affect the developing adolescent brain and that some e-cigarette users will go 

on to smoke more dangerous regular cigarettes. The agency also said it will go after products marketed 

to children - through the use of cartoon characters, for example. 

More significant than the e-cigarette steps are the FDA's commitments to propose bans on menthol in 

cigarettes and cigars, as well as other flavors in cigars. Such prohibitions will require new regulations 

that could take years to go into effect and could be derailed by opposition from the cigarette industry. If 

successful, though, the bans could have an especially large impact on African American adults and 

youth, who smoke menthol cigarettes and flavored cigars at higher rates than other groups. 

The tobacco blueprint was released by Gottlieb as the government published new data showing a smge 

in e-cigarette use among minors. The 2018 National Youth Tobacco Survey, by the FDA and the Centers 

for Disease Control and Prevention, found that vaping had increased 78 percent among high school 

students since last year and almost 48 percent  among middle schoolers; 3 .6 million youngsters reported 

vaping at least once in the previous 30 days. 

Especially concerning to officials was a sharp rise in regular use. Almost 28 percent of high school 

vapers said they used e-cigarettes at least 20 days a month, and most used flavored products. 

"The bottom line is this: I will not allow a generation of children to become addicted to nicotine through 

e-cigarettes," Gottlieb said, while calling on companies to remove the affected products within 90 days 

from stores that children can enter and from on line sites that don't have adequate age-ve1ificatiou 

procedmes. He said the new policy was designed to get to the "core" of the issue - flavored nicotine 

products, often in fruity, sweet and creamy flavors, that appeal to kids. The restrictions do not affect 

mint, menthol and tobacco flavored e-cigarette products. 

The FDA's moves on menthol cigarettes and flavored cigars drew widespread praise. But its actions on 

e-cigarettes were more controversial. Public health experts and Democratic lawmakers lauded the 

vaping moves as a first step but said they didn't go far enough. For example, Sen . Richard Durbin 

(D-Ill .) said the agency was finally "moving in the 1ight direction" on e-cigarettes but called on Gottlieb 

to immediately ban all kid-tiiendly flavors. Meanwhile, Sen .  Ron Johnson (R-Wis.), endorsing the view 

https ://www.washingtonpost.com/health/2018/11115/fda-unveils-sweeping-anti-tobacco-ef. . .  
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FDA unveils sweeping anti-tobacco effort to reduce underage vaping and smoking - The . . .  

of many \'llping advocates, said that the FDA effort could hurt adult smokers who use e-cigarettes to try 

to quit regular cigarettes. 

"The proposal to prohibit the sale of menthol cigarettes and flavored cigars has the potential to have a 

greater impact on youth tobacco use and tobacco use among African Arneticans than any regulatory 

measure ever undertaken by the federal government," said Matt Myers, president of the Campaign for 

Tobacco-Free Kids. But, he said, the e-cigarette actions "fall short of what's needed." In particular, he 

said, he is worded that some convenience stores will continue to sell the flavored e-cigarettes "by 

creating an ineffective a ttificial bartier." 

Robin Koval, chief executive of Truth Initiative, a tobacco-control group, also praised the planned 

menthol and cigar bans but said it was a mistake to exempt mint and menthol e-cigarettes from the 

planned sales resttictions, given that data shows those flavors are becoming increasingly popular among 

high schoolers. Public health groups want a ban on all flavored cigarettes, at least until manufacturers 

can prove the items benefit public health. 

But Gottlieb insisted that the exclusion of mint and menthol reflected a "careful balancing" of concerns 

about youth and the needs of adult smokers using e-cigarettes to quite smoking. And he said he would 

consider restticting those exempted flavors if youth use didn't decline. 

Lyle Beckwith, senior vice president of NACS, which represents convenience stores, said his group 

would review the proposal carefully but that "sound regulation should ensure that e-cigarettes are sold 

responsibly and that the market is a level playing field." He also said that any ban on menthol cigarettes 

would simply shift sales of those products to the black market. 

The 2009 tobacco-control act banned all flavors in traditional cigarettes except menthol ;  the law left 

that to the FDA. Patt of the reason that menthol was left out of the law was because of a split in the black 

community. For years, the tobacco industry has donated money to black interests such as the 

Cougressional Black Caucus Foundation and marketed heavily to African Americans. But FDA, while 

long debating a menthol ban, never proposed one. 

Black organizations applauded a menthol ban ,  noting that almost 90 percent of African Ametican 

smokers choose menthols. "While we're saddened by the number of lives lost and new smokers addicted 

over the past decade, we're pleased that the FDA is moving in this direction," said Delmonte Jefferson, 

executive director of the National African American Tobacco Prevention Network. The statement also 

was signed by the National Urban League, the National Association for the Ad,'llncement of Colored 

People and other groups. 

In a statement, the R.J. Reynolds Tobacco company, which makes the nation's best-selling menthol 

cigarette, Newpott, said research does not suppo1t differing regulations for menthol and non-menthol 

cigarettes and hinted at the possibility of a lawsuit. 

"Any regulation of menthol in cigarettes must be done through the established comprehensive 

rulemaking process and must be based on a thorough review of the science while considering the 

unintended consequences of any rule," the company said. "Failing to do so would mean any such action 

would not withstand judicial review." 

Gottlieb, in pursuing his tobacco strategy, is taking some flak from fellow conservatives. "The 

adminish·ation promised less regulation - without sacrificing protections," said Jeff Stier, a senior 

fellow at the Consumer Choice Center. "So if the FDA fails to meet both objectives - by announcing a 

heavy-handed regulatory plan - President Trump should realize that the current leadership at the FDA 

is not equipped to implement the administration's policy agenda ." But Gottlieb's boss, Health and 

Human Services Secreta1y Alex Azar signaled his suppo1t for the FDA in a statement. 

The FDA's e-cigarette crackdown already has had an impact. Juul Labs, which accounts for more than 

70 percent of e-cigarette retail sales and has been blamed by the FDA for much of the rise in underage 

use, announced this week that it would stop selling most of its flavored e-cigarette pods - specifically, 

mango, fruit, creme and cucumber - in 90,000 retail outlets, and enhance its on line protections. The 

https : //www.washingtonpost.com/health/20 1 8/ l  l / 1 5/fda-unveils-sweeping-anti-tobacco-ef. . .  
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Trump wants the e-cigarette industry to pay $100 million a year in user fees - The Washin . . .  

The Washington Post 

Hea lth 

Trump wants the e-cigarette industry to pay $100 million a year in user fees 

Tl1e  fees , if a pp roved by Congress , wou ld pay fo r fede ra l  ove rs i ght .  
B y  Laur ie McGin ley 

March 11  at 4:38 PM 

The e-cigarette industry would pay $100 million a year in user fees under the Trump administration 

budget proposal released Monday. The funds would go to beefed-up regulato1y oversight by the Food 

and Drug Administration. 

E-cigarettes are not subject to such fees now, but several other types of tobacco products are, including 

cigarettes, cigars and snuff. The agency is expected to collect an estimated $712 million in user fees in 

the current fiscal year, with cigarettes accounting for more than 86 percent of the amount. 

President Tmmp's budget plan said the user-fee proposal for the e-cigarette industry "would ensure that 

FDA has the resources to address todays alanning rise in youth e-cigarette use as well as new public 

health threats of tomorrow." 

Overall, the administration is asking for $6.1  billion in FDA funding, a $418.5 million boost over current 

law. A big chunk, $2.8 billion, involves user fees from the dmg, device and other industries, as weJJ as 

the proposed e-cigarette fee. The budget request includes increases to promote medical-product 

innovation, food safety and blood-supply safety. 

The FD A's Center for Tobacco Products is funded entirely by user fees. Extending the requirement to 

e-cigarettes would provide more resources as the agency tries to combat youth vapiug and assesses the 

risks and benefits of e-cigarettes for adults. 

The proposed fees on the e-cigarette industry would be imposed on manufacturers and importers of 

vaping devices and e-liquids. The change would have to be approved by Congress, administration 

officials said. 

Liz Mair, a strategist for Vapers United, criticized the user-fee proposal. "This is a tax, not a 'user fee,"' 

she said. "'User fee' is lingo that Republicans and conse1vative Democrats use when theyre about to 

hike taxes but don't want to admit that's what theyre doing." She added that the government should 

pursue policies to keep vaping taxes low to encourage adult smokers to switch to e-cigarettes. 

In a statement, FDA Commissioner Scott Gottlieb acknowledged e-cigarettes may be useful tool for 

adult smokers wanting to quit regular cigarettes, but said they must be put through "regulatory gates" to 

assess their risks and benefits. However, "no child should be using an e-cigarette, "  he said, because 

researchers still are investigating the long-term effects of e-cigarette use, such as whether \'aping 

ingredients can hann the lungs. 

Matthew Myers, president of Campaign for Tobacco-Free Kids, was cautious, noting that details on the 

proposal were sparse. "This is a potentially positive development," he said, "but it doesn't detract from 

the need for the FDA to take strong mandatory action to rein in the behavior and products that have 

caused the youth epidemic." He said the FDA should ban all flavored e-cigarettes and require the 

companies to curb their marketing. 

Sen. Jeanne Shaheen (D-N.H) welcomed the proposal, noting it was similar to legislation she recently 

introduced. "I hope to work with the administration as I rally bipartisan supp01t for my legislation in 

Congress," she said. 

Concerns at the FDA about youth vaping skyrocketed after federal data showed that e-cigarette use 

among high school students rose 78 percent between 2017 and 2018. Officials say they want to prevent a 

new generation of children from becoming addicted to nicotine, which they say raises the risk they will 

eventually smoke regular cigarettes. 
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