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Bill/Resolution No.: SB 2338

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
levels and appropriations anticipated under current law.

2017-2019 Biennium 2019-2021 Biennium 2021-2023 Biennium

General Fund Other Funds General Fund Other Funds General Fund Other Funds

Revenues

Expenditures

Appropriations

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political  
subdivision.

2017-2019 Biennium 2019-2021 Biennium 2021-2023 Biennium

Counties

Cities

School Districts

Townships

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters).

SB 2338 changes the definition of retailer and defines a "marketplace facilitator" for the purposes of the collection of 
sales and use taxes from remote sellers.

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal  
impact. Include any assumptions and comments relevant to the analysis.

Sections 2 and 4 deal with the sales and use tax collection requirements of the marketplace facilitator.

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please:

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget.

If enacted, SB 2338 is likely to increase state general fund and state aid distribution fund revenues in the 2019-21 
biennium. The amount of the increase cannot be determined.

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected.

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation or a part of the appropriation is included in the executive budget or relates to a continuing 
appropriation.
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Explanation or reason for introduction of bill/resolution: 

 
A BILL for an Act to create and enact sections 57-39.2-02.3 and 57-40.2-02.4 of the North 
Dakota Century Code, relating to collection of sales and use tax by marketplace facilitators; 
to amend and reenact subsection 22 of section 57-39.2-01, and subsections 6 and 7 of 
section 57-40.2-01 of the North Dakota Century Code, relating to the definition of retailer and 
retail sale; and to provide an effective date. 
 

Minutes:                                                 Attachments: 2 

 
Vice Chairman Kannianen will take over the hearing as Senator Cook introduces the 
bill.  
 
Chairman Kannianen: Called the hearing to order on SB 2338.  
 
Senator Dwight Cook, District 34, Mandan: Introduced the bill. We have collection 
authority now and an economic threshold. Anyone that sells more than $100,000 into the 
state of ND is required to collect our tax. There are situations where people manage to get 
around them. One of the people are market place facilitators. Amazon is probably the biggest 
marketplace facilitators. They have many different companies that sell through them. 
Amazon does not collect the sales tax; this bill would bring them in. Miles gave me this 
handout. See attachment #1. He just googled market place facilitators. You will see a lot of 
familiar names. That is what this bill is about; bringing them back in so they have to collect 
and remit our sales tax also. 
 
Senator Unruh: Yesterday, I purchased a dress on Amazon and I did not pay sales tax.  
 
Chairman Cook: Take it up to the 8th floor and pay your use tax.  
 
Senator Unruh: I will go do that now, especially since it is on the record.  
 
Chairman Cook: I made the mistake of admitting that I didn’t pay any use tax on some 
shoes. It was on the record and Rick Clayberg with the Tax Commissioner said “here” and I 
went up and did it.  
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Dee Wald, Tax Department: Testified in favor of the bill. This bill is intended to get those 
marketplace sellers who sell on a marketplace facilitator such as Amazon website, and 
require Amazon to collect those sales tax on the sales it facilitates. Walmart, Etsy, Poshmark 
and over 200 others do this. We will walk through this bill now and the changes. The first 
change is on page 2 lines 3-6. Back in the 1987 session, that language was enacted. We do 
not need that so we are removing it. Section 2 is the meat of the bill. The first few pages are 
definitions. Line 15; market place is the electronic place where one or more marketplace 
sellers offer for sale, its products. That can be inside or outside the state. A marketplace 
facilitator is one that also contracts with the sellers and there is a two-part test. The first part 
begins on line 26. It requires, to be a marketplace facilitator, to engage in one or more of the 
following transactions. The first one on line 28, is when you relay the offer and acceptance 
between the buyer and the seller. That is Amazon and Etsy, etc. The second thing, is to own 
the infrastructure. On page 3; we have a very broad definition of marketplace facilitator which 
is what other states are doing. The reason for that is so we can try to be ahead of what these 
companies are doing. We anticipate some marketplace changes in the way they do business 
to try to get around some of this. We are modeling our after Washington and they have been 
wildly successful. Right now, those subdivisions on paragraphs 3-4 were waiting to see what 
happens. In addition, that marketplace facilitator has to do one of the following things under 
C. They have to process the payments for the seller’s product, fulfil or store the product, lift 
the products for sale, setting prices, branding sales as those of the facilitator, advertising 
promotion, or providing customer service. To be a market place facilitator you have to engage 
in at least one of the things under B and at least one under C. On page 3, lines 19-22, I was 
participating in a white group that put together a white paper on marketplace facilitators where 
the states were looking at what the best practices were. One of the comments received was 
from one of the payment processors such as PayPal. They wanted to make sure they weren’t 
pulled into this somehow. We added some language that said if you are square, you are not 
a marketplace facilitator. On line 23, we defined marketplace seller. The meat of the bill and 
also the most important starts on line 27. This is the part that imposes the tax on the 
marketplace facilitator who is facilitating sales in which does not have a physical presence in 
the state. If the retailer they are selling for, is subject to taxation. With remote sellers, that is 
pretty much everyone who sells into this state.  
 
Senator Cook took over the hearing.  
 
Chairman Cook: A market place seller that does not meet the $100,000 threshold, selling 
under a market place facilitator who does meet the $100,000, the marketplace facilitator 
would have to collect and remit the sellers tax? 
 
Dee Wald: That is correct. Those sales do not count towards that sellers own sales. They 
could sell on their own platform or website. They will have two thresholds; the remote seller 
that has its own sales, and then the marketplace that uses all of its sales for its $100,000 
threshold.  
 
Chairman Cook: So you have a remote seller in MN selling directly into ND and sells 
$80,000 per year. Then he sells on a marketplace facilitator in which he sells $20,000 into 
ND.  The only sales we would get tax collected on are the sales through the marketplace 
facilitator 
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Dee Wald: That is correct. 
 
Senator Dotzenrod: You mentioned that the marketplace facilitator is a three-part test. It looks 
like under B on page 2, you have to have 2 of those and under C on page three, you have to 
have 2 of those. Then the other is under A or what is the third one?  
 
Dee Wald: I consider a three-part test. Test one is when they have to have a contract with 
the seller. That is test one which is on line 22. Under B, you have to do just one of those and 
then again, just one under C. Continuing on the imposition of tax on the marketplace 
facilitator, on the top of page 4, we indicated the $100,000 threshold applies to the facilitator. 
I can’t imagine a facilitator that wouldn’t meet that and then again when they have to begin 
collecting the tax. If they hit the threshold, then they start for the following calendar year, or 
60 days after they hit the threshold which is the same as some of the changes made in SB 
2191. That bill got rid of the 200 transactions.  
 
Senator Patten: How easy is it to track these things?  
 
Dee Wald: For example, the remote sellers; when Wayfare over turned quill, we sent out 
letters to the top 1,000 remote sellers. We are just getting ready to send letters to those who 
didn’t comply. We are making huge efforts to get these people on board. Out of that 1,000 
some of them are overseas and some don’t make sales into the state. With respect to the 
marketplace facilitator in every state that has passed this law, the marketplace facilitator has 
begun collecting the tax right away. Amazon was supportive of the work we were doing to 
get the facilitator to collect the tax. Facilitators are just waiting for the legislation to do so. On 
line 5, we are clarifying that a marketplace facilitator is now considered the retailer. We 
require them to collect and remit the tax as well as be responsible for all other obligations 
under the sales tax law as if they were the true retailer of the sale and keep records. We also 
require that it certifies to its market place sellers that it will collect the tax. That will allow the 
marketplace seller to exclude those sales from its threshold and make sure we will not audit 
those sales made through the facilitator.  
 
Senator Unruh: Is that how other states are doing it, with the scenario that Senator Cook 
stated earlier about the $80,000 and $20,000 and meeting that threshold through their own 
sales? 
 
Dee Wald: There are a lot of different thresholds. Most are hitting that $100,000. It just 
depends on the size of the state. Tennessee has $500,000, Michigan is $100,000 or 
$200,000. A lot of the states are going to get rid of the 200 transactions because that is 
probably hitting a lot of the smaller retailers.  
 
Chairman Cook: There is also a discussion in other states that the $100,000 for smaller 
states such as ND is too high. If you are a remote seller, you are going to reach $100,000 
selling into New York a lot quicker than you are in ND. We need to start looking at lowering 
that number. 
 
Dee Wald: That section is making them the retailer and relieving the seller of liability if they 
have provided all the information. The certification is to the seller. I will read page 4, line 25. 
This section provides that the marketplace seller is not reliable for the tax if it meets these 
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three conditions. One is that the marketplace facilitator has a system in place to require the 
seller to provide accurate information to the facilitator. The facilitator has to have made an 
effort to get accurate information from the seller. If they fail to collect and remit tax because 
the marketplace seller gave them incorrect information about the product, one could be 
taxable and the other could possibly not be.  
 
Chairman Cook: So the marketplace seller is responsible to make sure that it’s the right 
product code.  
 
Dee Wald: That is correct. There is some responsibility on the marketplace seller to correctly 
give information to the facilitator. The other time is if the marketplace facilitator and seller are 
not affiliated. That would be your typical marketplace seller and facilitator. Amazon is a good 
example of an affiliated company. They have 4-5 different arms that all do different things. If 
they incorrectly collect tax on certain taxes, they will be reliable for the tax. One of the issues 
we have was with respect to exempt sales. We were providing a very limited refund 
procedure to tax exempt entities and that begins on page 5 line 11. If you qualify for an 
exemption under those subsections; I will tell you what those are. Five is textbooks, 6 is 
hospitals, and 52 is Native American sales if they are exempt. They are exempt right now 
from sales tax. We are providing a limited refund for them. It has to be done almost like the 
Canadian refund where they have to give us receipts. The total tax that was charged to them, 
was more than five dollars. They can accumulate their receipts to get to over that $5 
threshold. We are doing that because we can’t issue a refund if it is $5 or under.  
 
Chairman Cook: Under the company that is under the $100,000 threshold, selling into the 
reservation; can they get a refund for tax collected there also?  
 
Dee Wald: No. This is what this bill is attempting to address.  
 
Chairman Cook: This isn’t just for Native American sales made by a market place facilitator, 
it would be made by any seller that is over the $100,000 threshold? 
 
Dee Wald: This provision only applies to the marketplace facilitator.  
 
Chairman Cook: Do we have a similar provision? 
 
Dee Wald: No. 
 
Chairman Cook: Does the sales tax travel agreement bill that we introduce tomorrow 
morning have it? 
 
Dee Wald: That would resolve the issue because there would be tax collected.  
 
Dee Wald: Under line 19, this is class action protection for the market place facilitator. We 
could see situations if certain purchase of the products has been over charged for sales tax 
or they think they have been. North Dakota does not allow a class action for sales tax or 
incorrect collected tax. This is just giving the marketplace facilitators some comfort. On line 
23, is the effective date. We are giving them until October 21, 2019 if this bill passes. There 
are 11 states that are already collecting on this with 6 states that have pending legislation. 
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Our neighbor down south has marketplace facilitator statutes and so does our neighbor to 
the east. The one drafted here is close to SD. This has been considered by other states to 
be the best practices.  
 
Chairman Cook: How long has SD had it?  
 
Dee Wald: Not quite a year. If you want to look at how this would impact ND, products sold 
on Amazon that are fulfilled by Amazon, as of 2017 they had 140,000 sellers. Those amounts 
are growing more that 50%. It is a very fast and growing method of selling.  
 
Chairman Cook: I remember last session having the annual report from Amazon that they 
had over 100,000 sellers selling over $100,000 per year.  
 
Dee Wald: Talking to Washington state which was the first one that had this; they went from 
nothing to $300,000 in a very short amount of time.  
 
Chairman Cook: I assume the rest of the bill is the same thing only use tax? 
 
Dee Wald: That is correct. On behalf of Ryan Rauschenberger I would like to state the tax 
department supports this bill. 
 
Senator Dotzenrod: We have been referring back to the $100,000. I don’t see it anywhere 
in the bill. It must be a reference to the section. Which section is that?  
 
Dee Wald: On page 4, line 1 is where you see that.  
 
Chairman Cook: Further testimony in support? 
 
Mike Rud: Testified in support of the bill. There are about 16 states that have implemented 
this. It is interesting when you talk about the expanse of this. I found some information that 
said nearly half of the online sales in 2018 came through a marketplace. It is a huge business 
and these sales should abide by the same rules as all the other sales. We want to keep 
building on the momentum and we urge a do pass of this bill.  
 
Bill Wocken, ND League of Cities: Testified in favor of the bill. See attachment #2. Word 
for Word. 
 
Chairman Cook: Further testimony in favor? Testimony opposed? Neutral? 
 
Senator Dotzenrod: We passed a bill in the last session that would take place if there was 
a successful resolution in the courts. That has kicked in. I assume that the transactions online 
that are not done by a marketplace facilitator are covered already. Correct? 
 
Chairman Cook: If you are a remote seller that is summoned into ND and you have sales of 
less than $100,000, those are still not being collected or remitted. Are there any others?  
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Dee Wald: As of Monday, we had 2,639 remote seller register with us. We have collect $400 
million in tax since October 1 when it officially began. That is up to the state. We have yet to 
get the holiday sales.  
 
Chairman Cook: We don’t have the total 4th quarter sales collected because of Wayfare? Is 
it safe to say there is $100 million out there? 
 
Dee Wald: That is correct and yes there could be. This would be the December and quarterly 
filers. The return is due at the end of December and you have to file it by the end of the 
following month.  
 
Senator Patten: Where are we going to spend that money?  
 
Dee Wald: I think the forecast assumes ten.  
 
Senator Dotzenrod: Can I assume that this 2,639 includes some marketplace facilitators? 
 
Dee Wald: Amazon is in there because they have a physical presence. They are only 
collecting tax on their own sales.  
 
Chairman Cook: I got an email from Craig Johnson which said that we have now crossed 
streamline with 5,000 plus remote registrations. We now allow a seller to remotely register 
with streamline, and pick the states they want to collect in. Is it safe to say the 2,400 have 
chosen not to collect for ND?  
 
Dee Wald: They could not have sales or aren’t collecting here. We are getting a lot of 
applications from our own website. There could be a number of reasons why but I am 
assuming a number of them are through streamlines.  
 
Chairman Cook: Everything has worked fine. Have you had any major glitches? 
 
Dee Wald: It has been pretty simple to implement. We were prepared.  
 
Senator Dotzenrod: If you have some sort of person that is selling products on eBay and 
they are handcrafted in which they make at home. Their sales they make in a year is probably 
$10,000-$15,000. Because they are going through a marketplace facilitator, will those sales 
be sales tax collected?  
 
Dee Wald: Yes.  
 
Chairman Cook: But the marketplace facilitator will take care of the burden.  
 
Senator Unruh: Moved a Do Pass. 
 
Senator Meyer: Seconded. 
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Senator Dotzenrod: I think this is well done. It looks like they thought of a lot of different 
circumstances such as refund. They even worked with other states and got a lot of input. 
Good work.  
 
Chairman Cook: It has been greatly discussed. One of our biggest concerns before we got 
Wayfare was the software system that we had in place for central registration. We looked at 
the date in the future where all of a sudden we could get collection authority. We thought of 
the challenges when the affordable care act was implemented and the crash. We didn’t want 
a crash. We spent a lot of money on updating the software. I am so happy that didn’t happen. 
The house passed a bill this session that will allow out of the 4 governing board members for 
one to be from the tax department. That will be Miles.  
 
A Roll Call Vote Was Taken. 6 yeas, 0 nays, 0 absent. 
 
Motion Carried. 
 
Senator Cook will carry the bill.  
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Explanation or reason for introduction of bill/resolution: 

 
A bill relating to collection of sales and use tax by marketplace facilitators; relating to the 
definition of retailer and retail sale.   
 

Minutes:                                                 Attachments 1-2 

 
Chairman Headland:  Opened hearing on SB 2338. 
 
Dee Wald, General Counsel for the Office of the State Tax Commissioner:  Introduced 
bill.  The North Dakota Office of the State Tax Commissioner is in support of this bill.  This 
bill is a companion to the remote seller bill.  It focuses on marketplace facilitators; Amazon, 
Etsy, EBay, Poshmark, etc.  These different entities have a bunch of small sellers on there 
and they are not responsible for collecting the tax.  It is difficult for us to try and find all these 
remote sellers.  Amazon, who has collected tax in North Dakota for a long time, only collected 
on those sales that were made by them directly.  They have two other market models; one 
is fulfilled by Amazon so they don’t collect tax on those and then there are third party sellers 
who just list their products on Amazon.  We’re trying to make the marketplace facilitator 
responsible for collecting and remitting the sales tax on behalf of all the people selling on its 
platform.  On Amazon Marketplace they have 140,000 sellers who are not collecting sales 
and use tax in North Dakota.  There are 44 states who currently have remote seller laws and 
of those 38 have enacted or are enacting marketplace fairness legislation.  Marketplace sales 
are growing by 35% in 2019.  The five states that don’t have sales tax are Alaska, Florida, 
Oregon, New Hampshire, and Montana.  Dee walked through the bill.  On page two we are 
removing the Quill language which was part of the statute that was enacted back in 1987 to 
go after Quill.  We were unsuccessful so we are removing that language.  Section two defines 
a marketplace.  The marketplace facilitator begins on line 21.  You have to go through three 
tests and you have to meet one of those three.  The tests are listed in a, b, and c.  In 
subsection two payment processors came in.  The way it is written it appears that we are 
covered by this and we would have to collect sales tax on the sales that somebody uses 
Square for.  It doesn’t but to give them some comfort we put that in there.  The definition of 
a marketplace seller is on line 23 which is the same as any seller who sells tangible personal 
property only this seller is doing it through a marketplace.  On line 27 this section of the law 
makes marketplace facilitator a retailer under our law and is subject to the thresholds.  Then 
you have to start collecting the tax 60 days after the threshold is met or after the first calendar 
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year.  With regard to the $100,000 threshold, you use the marketplace facilitator’s threshold 
and the seller doesn’t count marketplace sales towards its $100,000 threshold.  On page five 
line three that makes a marketplace facilitator subject to all the requirements of other retailers 
in the state.  In d we are providing protection to the seller.  On page five line one that 
marketplace seller relied on incorrect information so the marketplace seller may be subject 
to tax because they did something affirmatively that made that marketplace seller not collect 
the tax.  On page five line 13 we are providing a very small exception to our current rule that 
requires a consumer go back and get overpaid sales tax from its retailer then the retailer files 
a refund claim with us.  Here we are going to let the consumer, if they fall within one of those 
five subsections of the sales tax law, directly file a claim with us but it has to be five dollars 
or more.  They can collect their receipts until they hit that five-dollar threshold.  Line 19 we 
are prohibiting class action lawsuits on behalf of purchasers.  That was an industry request.  
If we wanted them to do this, then this was something we could give them.  We do not have 
class action lawsuits by taxpayers in North Dakota so it really doesn’t do much.  On line 23 
this bill would be effective for October 1, 2019 sales.  The rest of the bill remains the same.  
On page 10 the effective date is changed to July 1, 2019.   
 
Representative Ertelt:  Can you clarify section two of the bill where the marketplace 
facilitator needed to meet one of the three in a, b, or c. 
 
Dee Wald:  That’s correct. 
 
Representative Ertelt:  I see the word “and” at the end of each one of those subsections.  I 
assume they have to meet each one of those.   
 
Dee Wald:  That’s correct. 
 
Representative Mitskog:  Effective October 1, 2019, do we really need to give them that 
much time because that’s a lot of lost revenue? 
 
Dee Wald:  In the Wayfair decision it didn’t get rid of the undue burden requirement so when 
we do that October 1 date we’re giving them time to set up and not making it so burdensome 
for them because they are going to have to get information from their retailers.   
 
Representative Mitskog:  It isn’t starting from ground zero.  If other states have enacted 
legislation, then I would assume systems would be in place.   
 
Dee Wald:  They might have the software and the ability to do so but they are going to have 
to map the taxability and exempt the nature of our sales tax law.  That’s why you have to give 
them time.   
 
Representative B. Koppelman:  In section two I’m wondering if websites used are similar 
to a rummage sale so a lot of those things aren’t taxed unless it’s a retail operation.  Does 
this rope those three websites into that so if I was putting something personal on there then 
my customers are paying sales tax? 
 
Dee Wald:  No.  That is still considered a casual sale unless you are in the business of doing 
that.  It’s important we get those sales.  They have to report to us anyway if they’ve had 200 
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or more transactions or $100,000.  This is almost relieving the burden on those smaller sellers 
too.   
 
Representative B. Koppelman:  Couldn’t you say that BisMan and Craigslist are creating a 
marketplace? 
 
Dee Wald:  BisMan Online is a referrer, not a marketplace facilitator.  All of the payments 
occur between the buyer and the seller.   
 
Chairman Headland:  Why is there a different effective date?  The act is effective July 1 but 
does that mean the use tax would be October 1? 
 
Dee Wald:  We mirror in the use tax law what’s in the sales tax law so there isn’t a different 
effective date.  It’s to make it clear.  The effective dates are the same. 
 
Chairman Headland:  I see that now.  It’s on the final page in subsection seven.   
 
Dee Wald:  The 60-day threshold is on page eight lines 20-21.   
 
Representative Kading:  Some of these marketplace sellers are based in China and other 
countries.  How do you deal with that? 
 
Dee Wald:  I don’t know for sure but if you’re going to conduct business in the United States 
then you will usually have to have some sort of subsidiary so I’m assuming they have some 
presence in the state.   
 
Representative Ertelt:  Do we define Craigslist as marketplace sellers in the code? 
 
Dee Wald:  No, we did not define or except them in code.  Based on what we did in the work 
group we just left them out.  In the industry everybody knows what a referrer is.   
 
Chairman Headland:  Testimony in support? 
 
Mike Rud, North Dakota Retail Association:  Retailers are the backbone of every 
economy.  One of every four jobs is covered in the retail sector.  It’s estimated that nearly ½ 
of all online sales in 2018 occurred in a marketplace.  They grew by 23% from 2017 to 2018.  
We stand in strong support.  It’s another source for you to take a look at generating money 
for roads, schools, law enforcement, and whatever else the state might need general fund 
money for.  We believe the idea that one kind of sale should be treated differently than 
another just because it was sold in a marketplace and not specified as an online retailer is 
the equivalent to keeping the disparity between the brick and mortar and online sales.  We 
ask you keep the momentum going forward and give this a do pass recommendation. 
 
Chairman Headland:  Would Machinery Finder, Auto Trader, or Tractor House going to be 
a marketplace facilitator? 
 
Mike Rud:  You should ask Dee that question. 
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Chairman Headland:  Further support? 
 
Bill Wocken, North Dakota League of Cities:  Distributed written testimony, see 
attachment 1.  Ended testimony at 27:07. 
 
Chairman Headland:  Further testimony in support?  Is there any opposition? 
 
Amy Lunde with GA Group, representing Ticket Network:  Introduced Darnell Goldson, 
the director of Legislative and Governmental Affairs for Ticket Network.   
 
Darnell Goldson, Director of Legislative and Governmental Affairs for Ticket Network:  
Distributed written testimony, see attachment 2.  Ended testimony at 31:00. 
 
Chairman Headland:  Do you sell tickets in all 50 states? 
 
Darnell Goldson:  We sell tickets in all 50 states and internationally.   
 
Chairman Headland:  Is there any state who already has this law implemented? 
 
Darnell Goldson:  In our expectation within the next few years probably all states will do 
this. Some states have exempted us and some haven’t.  I can get that list to you.   
 
Representative B. Koppelman:  What makes your selling platform software different from 
EBay? 
 
Darnell Goldson:  We only sell tickets.  EBay sells goods and services, we do not.  We 
facilitate the sale of tickets.   
 
Representative B. Koppelman:  I believe tickets are subject to sales tax here.  You’re a 
software so you collect money and give it to somebody else.  EBay is a software that collects 
money and gives it to somebody else.  You both have products you display.  What makes 
you different from EBay in the way you conduct yourself in the software where you should be 
exempt and they shouldn’t? 
 
Darnell Goldson:  I’m not suggesting that EBay not be exempted.  I’m suggesting that our 
industry certainly should be exempted.  Tickets are being sold and resold now.  We are not 
selling them we are just providing a platform for them to be sold.  We’re not suggesting those 
tickets shouldn’t be taxed we’re saying that we shouldn’t be the organization that collects the 
tax and is responsible for that tax.    
 
Representative B. Koppelman:  You’re a consigner.  You’re not taking possession of the 
tickets and putting them in your retail store then selling them.  You’re collecting money and 
completing the sale.  We’d have to talk to the tax department and see how consigners are 
handled.   
 
Chairman Headland:  How do you facilitate the sale?  I’m a season ticket holder and when 
I resell my tickets there is a certain amount that will go to that team or organization.  You’re 
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providing a service and getting a cut for it so that would fall under our use tax as a service 
so why shouldn’t at least that portion be taxed?  
 
Darnell Goldson:  That portion is taxed.  We collect taxes on portions from the customers 
and from the sellers.  We are not suggesting we not be taxed because we are taxed.  We are 
suggesting that we shouldn’t be the collector of the taxes for these sellers who own the 
property, who hold the property, and sell the property.  We don’t do either of those things.   
 
Chairman Headland:  You will be remitting sales tax to the state of North Dakota on any 
ticket that you resell, at least on the portion of revenue you receive for your part in the sale? 
 
Darnell Goldson:  We don’t sell tickets so we won’t be remitting sales taxes on those tickets.  
We will be remitting taxes on the services we provide to those ticket buyers and ticket sellers, 
which we already do.    
 
Chairman Headland:  We’ll have to get a clearer explanation from how our tax department 
does it.  Is there further testimony in opposition? 
 
Reverend Carol Two Eagle:  We sell on EBay and platforms like that.  I’m in opposition to 
the bill simply because more than 85% of our business is overseas and I can’t find that 
anywhere in the bill that it is covered.  Overseas buyers are already getting hit with large 
shipping charges.  It costs $13.50 to ship a three-ounce package anywhere in the world and 
we ship by USPS.  This compromises us considerable.  We haven’t done $200 in North 
Dakota in the past eight years and we haven’t done $500 in the past 12 years.  We maintain 
a manufacturing facility here and we ship but we don’t have a store front.  I would like the 
issue of selling overseas addressed.  They are already getting hit with customs charges as 
well as shipping.  We do business with 44 countries.  Our total income from this is only around 
$20,000 a year.  I live on a vow of personal poverty earning $1 a month.  I think this needs 
desperate attention.   
 
Representative B. Koppelman:  Under our current law in sales tax because you are based 
in North Dakota you have a nexus here.  I don’t believe this was put in the way it was 
proposed because it’s only saying that EBay would collect North Dakota tax on sales that 
were to a North Dakotan.  If you’re selling to someone in France, I don’t believe North Dakota 
would be looking for EBay to collect North Dakota tax.   
 
Reverend Carol Two Eagle:  That would be wonderful.  I hope you can get that across to 
EBay.  They try to collect sales tax on shipping and we don’t make any money on shipping.   
 
Representative B. Koppelman:  We can ask the tax department about that.   
 
Chairman Headland:  Further opposition?  Dee, could you address the amendment that was 
handed to us?  Would this be contrary to what we’re trying to accomplish here? 
 
Dee Wald:  Yes, this opens up some opportunities for carve outs for other kinds of entities 
that do business similar to Ticket Nation.  They could have EBay come in and ask you the 
same thing.  They reference that they are reselling tickets.  Even consignment stores are 
subject to sales tax.  There are equities for the resale.  That’s a policy decision you’ll have to 
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make as a committee.  Regarding your tractor question, it’s the exempt used farm machinery 
so you’re not paying tax on that at all.  Wherever the sales go to is where the tax is collected.   
 
Chairman Headland:  Is there anything else?  Seeing none we will close the hearing on SB 
2338. 
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M i n i l nTheBox is  a globa l m a rketp l a ce l i ke Amazon  

fo r a h uge va riety of gadgets, e l ectro n ics ,  c loth i n g, 

househo ld goods a nd  more .  

Fi n d  a nyth i n g  you need ( a nd  th i n gs you d i d n 't even know you 

n eeded)  as  you shop on l i ne  at M i n i l nTheBox .  Use a coupon  code 

to get even b igger savi ngs on these a l ready who lesa l e  p rices .  

Exped ited sh i pp i ng  ava i la b le .  

La rge va riety of goods s im i l a r to Amazo n .  

Compet itive p ri ces. 

Shop M i n i l nTheBox More i n fo 

View 1 dea l  v H ide 1 dea l  A 

Books-A-M i l l ion 

A great a ltern at ive to Amazon fo r book  love rs ,  

Books-A-M i l l i o n  has loads of n ew a n d  u sed books .  

You ' l l  fi nd  ba rga i n  p rices that r iva l Amazo n 's o n  a l l  k i n d s  of 

boo ks from a d u lt co lori ng books to non -fi ct i o n .  

Generous membersh ip  p rogram ava i la b le fo r freq u ent 

buyers .  

Low, d iscou nt pr i ces on a l l types of books .  

Retu rns accepted with i n  30 d ays .  

Shop Books-A- M i l l i on  M o re i n fo 

View 5 dea ls v H ide  5 dea ls A 

, . 

, . 
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Wa lma rt's you nge r  i nte rn et b ra nd  i s  one  of 

Amazon 's most d i rect compet ito rs . 

With free two d ay s h i p p i n g  a n d  retu rns without  a mem bers h i p  

req u i rement, J et . com offers s i m i la r  p rod u cts, p rices a n d  serv ices 

to Amazon .  

Free two day  s h i pp i ng  on  o rde rs over $35 :  n o  membersh i p  

req u i red .  

Free retu rns .  

Wh ich  on l i ne ma rketp laces se l l  DVDs l i ke 
Amazon?  

Another  b i g  se l l e r  fo r Amazon a re ha rd -to-fi nd DVDs. You can  a lways try a u ct ion s ites l i ke eBay to 

see what  se l l e rs a re offe ri n g. Ta rget a n d  Wa lma rt a lso offe r a se lect io n  of DVDs . 

Wh ich  a lternative s ites have a book va riety as  
la rge as  Amazon?  

O n e  o f  t he  b iggest s e l le rs fo r Amazon i s  its book fi nds .  Alte rnatives i n c l ude :  

Ba rnes & Nob le :  W i t h  over 6 m i l l i o n  books to  choose from and  free sh i pp i ng  over $25, yo u 

ca n 't rea l ly go too wrong  with these guys. 

a l i b ri s :  Con n ecti n g  you to thousands  of  i n dependent se l l ers wor ldwide  and offe ri n g  free 

s h i p p i n g  over $39 .  

eBay: I f  yo u d o n 't m i nd  do i ng  a l itt le  ba rga i n  h u nt i n g, you ' l l  fi n d  tons of d ea ls on both new 

a n d  u sed books .  

Worde ry :  Th i s  UK based on l i n e  booksto re has mo re than 10  m i l l i o n  books ava i l a b le .  

Books-A-M i l l io n :  Don 't forget a bout  t h i s  on  l i n e  booksto re w i t h  a h uge a nd  consta nt ly 

c h a ng i ng  se lect i o n  of new a nd  used tit les. 

Feedback  

0 

Which  a lte rnatives offer free s h i p ��& chat? 
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Reta i ler  Free sh ipp ing offer 

!----·---- · - -- ------·-··· ---------- --------�-· - ·-·---·· ··- ' 

I 
I 

Newegg 

Wa lma rt 

Free sh i pp i ng o n  a l l  o rders 

--- ---- ---- ·-- -- · ----·- ·· - ·  

Free 3 -Day sh i pp i ng  for Newegg Prem ier Mem bers 

Free sh i pp i ng o n  o rders over $30 

--------- --···-------- ------· --- ---

Ta rget Free sh i pp i ng  on  o rders over $35 

L ____ -- - ... ----- . 

Shop top dea ls for s ites l i ke Amazon 

You r  o n e  stop s hop  fo r H a l l oween th i s  yea r 

Shop  costu m es fo r k i d s, adu lts a nd  pets, 

d ecorat i ons  fo r you r  H a l loween pa rty a n d  

mo re 

Last ver i fi ed Oct 1 ,  2018 

Save up to 80% on  c lea ra nce item 

Last ver i fi ed J u l  12, 2018 

30% off se lect H a p py Socks 

Sea rch  

Get 
dea l  

Page 1 0  of 27 

Get dea l  

Get dea l  

0 Dea l 

e nds  Feb 14 ,  

Feedback 
T&Cs app ly W nt to cha t  O \@ _ • 
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Test imony i n  Support of Senate B i l l  2338 
January 30, 20 1 9  
Senate F inance and Taxation Committee 
B i l l  Wocken on behalf of the North Dakota League of C it ies 

Good Morn i ng Mr. Cha irman and members of the Senate F inance and Taxation 

Committee. For the record , my name is  B i l l  Wocken ,  appear ing on behalf of the North 

Dakota League of C ities in support of Senate B i l l  2338. 

As we understand it ,  Senate Bi l l  2338 makes clear that a " reta i ler'' or "sel ler" as defined 

in various locations in Chapter 57 of the North Dakota Century Code, i ncludes persons 

who provide for the sale of product or services between the consumer and the product 

orig i nator; a " marketplace faci l itator" . G iven the current practice of e lectron ic 

marketplaces and d istance sales th is  change is appropriate to bri ng  the un iverse of 

sa les transact ions i nto the Century Code defi n it ion of " reta i ler'' or "se l ler'' i n  rel iance on 

the recent Un ited State Supreme Court decision on the South Dakota sales tax case . 

Th is leg islation is a prudent approach to bring state law i nto agreement with the recent 

court decis ion and the North Dakota League of Cit ies is p leased to support th is effort . 
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Testimony i n  Support of Senate B i l l  2338 
March 1 1  , 20 1 9  
House F inance and Taxation Comm ittee 
B i l l  Wocken on behalf of the North Dakota League of C it ies 

Good Morn i ng Mr. Cha i rman and members of the House Finance and Taxation 

Committee. For the record , my name is B i l l  Wocken ,  appearing on behalf of the North 

Dakota League of C ities in support of Senate B i l l  2338. 

As we understand it , Senate Bi l l  2338 makes clear that a " reta i ler" or "se l ler" as defined 

i n  various locat ions i n  Chapter 57 of the North Dakota Century Code, inc ludes persons 

who provide for the electronic sale of product or services between the consumer and 

the p roduct orig inator; a "marketplace faci l itator" . G iven the current practice of e lectronic 

marketplaces and d istance sales, this change is appropriate to bring the un iverse of 

sales transact ions i nto the Century Code defi n it ion of " reta i ler'' or "se l ler'' i n  rel iance on 

the recent Un ited State Supreme Court decision on the South Dakota sales tax case . 

Th is legislation is a prudent approach to bring state law i nto agreement with the recent 

Supreme Court decision and the North Dakota League of C ities is p leased to support 

th is effort and to request a Do Pass recommendation on Senate B i l l  2338 . 
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Good mo rn i n g  C h a i rm a n  Head l a nd  a nd  members of t he  House  F i n a nce a nd  Taxat ion  Com m ittee, 

For th e record ,  my n a m e  is Da rne l l  Go l d son ,  Di rector of Gove rnmenta l  a n d  Legi s l at ive Affa i rs fo r 

T icketNetwork  a n d  I 'm  he re today to add ress SB 2338 .  

Esta b l i sh i n g  a n d  e nfo rc i ng  n ew types of  "nexus" leg i s l a t ion ,  espec i a l ly fo r t ra n sact ions  tak i ng  p l ace 

th rough o n l i n e  m a rketp l aces, creates a tax env i ro nment host i l e  to sma l l  b u s i n esses a n d  to compan i es 

wh i ch  me re l y  p rovi d e  a p l atform for o n l i n e  tran sact ions .  

The sta rt-u p  costs  fo r softwa re a nd  on l i ne  compan ies  has  h i stor ica l ly been low, promot i ng  co l l ege 

grad s  a n d  oth e r  en t re p re n e u rs to attempt to sta rt a bu s i n ess in the  fi e l d  of on l i n e  reta i l .  Th is  has  led 

to ama z i n g  com pa n i e s  l i ke eBay and Amazon t hat now emp loy tens of thousa nd s  of emp l oyees. 

Cu rrent ly, t h e re i s  no n at io n a l ly recogn i zed defi n it ion  of "nexus ,"  so an entrep re neu r  attempt ing to 

esta b l i sh  a n  o n l i n e  b u s i n ess mu st look at each i n d iv i d u a l  state that bu s i ness cou l d  touch a nd  somehow 

m a n age to stay  o n  top  of a s l ew of chang i ng  regu l a t ions  a n d  i nterp retat ions .  By creat i ng  a comp lex 

req u i rement  to fo rce sma l l  b u s i nesses to withho l d  a n d  rem it taxes (wh ich va ry not o n ly by state, but 

a l so by m u n i c i p a l ity) ,  you a re st ifl i n g  entrepreneu rs from ventu ri ng  i nto the  i n d u st ry. Th i s  stifl i n g  effect 

a l so h a s  n egat ive i m p l i cat i ons  fo r the  sma l l  bus i nesses that do ex ist a nd  a re t ryi ng  to compete with the 

behemoths .  By req u i r i n g  such  a cost ly and com p lex l aw fo r them to fo l low, they may h ave to j u st c lose 

up shop  rath e r  t h a n  t ry to n egot iate tax l aw, pay a tax expert to keep con sta nt attent ion on  the sh ift i ng  

tax e nvi ro n ment, o r  d eve lop  softwa re that can h a nd l e  such comp l ex tax req u i rements on  checkout 

pages .  

Some states h ave n ow been look i ng  to on  l i ne ma rketp l aces, o r  what they ca l l  ma rketp l ace provi ders o r  

fac i l i tato rs, a s  an  a d d it i o na l  p l ayer i n  the  tax  ga me .  Ma rketp l ace p rovi de rs/fac i l i tators wou l d  be  

req u i red  to co l l e ct tax o n  beha lf of  a l l  se l l e rs operat i ng th rough t he i r  systems .  Th i s  wou l d  i nc l u de  so­

ca l l e d  fac i l i tato rs/p rovi d e rs who do not have a b ri ck  a n d  morta r  p resence in the state ( u n l i ke Amazon,  

who may hou se  s e l l e r  i nventory i n  a wa rehouse  i n  that state ) ,  who wou l d  now be  ca ught u nde r  the 

b road  d efi n it i on  of "fac i l itato r" even if the re i s  no  physica l i nventory. Th i s  type of leg i s l at ion removes 

the  b u rd e n  of co l l ect i o n  a n d  report i ng  from i n d iv id u a l  se l l e rs, who actu a l ly ho l d  t he  p rod uct (s )  be i ng  

so l d ,  and  m a kes  t he  ma rketp lace a n  enforce r fo r the  state tax  com m iss ions, even though the  

ma rketp l ace  d oes not a ct u a l ly ho l d  o r  se l l t he  goods .  Th i s  i s  a b u rden  to on  l i n e  ma rketp l aces that 

me re ly  p rovi d e  a p l atfo rm for t ransact ions,  as  they a re now the one  req u i red to h i re that tax l awyer o r  

t ry to i nte rp ret t h e  regu lat ions  of  the  fifty states and  va rious  m u n i c ipa l it ies based  on  where e ithe r  the  

se l l e r  o r  t h e  b uyer  i s  l o cated . 

T icketN etwork  i s  a n  o n l i n e  resa le  ma rketp l ace a nd  not a p latfo rm fo r the  sa l e  o r  exchange of reta i l  

goods  l i ke an  Amazon  t ransact io n .  T ickets may not even be  defi n ed by the state tax l aws as a "reta i l  

good , "  a s  most t i ckets a re e l ectron i c  r ights o f  entry t o  a n  event .  I n  states that do  defi n e  a t icket as a 

i Gerber Road East ,  Su ite 1 00 I South Windsor ,  CT 06074 I P :  + 1 . 860 .644 .4000 x1 1 60 I F :  + 1 . 860 .760 . 6696 I corporate.ticketnetwork.com 



t i c k e t  n e t w o r k  tta • s� °'�2>g 
3- J J- J 9 

P - � 
reta i l  good ,  a dm iss ions  taxes a re a l ready pa i d  on the  sa le  of the  t icket .  Taxi n g  a n  exchange o r  t ra n sfe r 

of t hat t i cket t h rough a on l i n e  ma rketp l ace shou ld  q u a l i fy as  a doub l e  taxat i on  of t h at t i c ket . 

We therefo re u rge you to cons i de r  amend i ng  Senate B i l l  2338 to create a ca rveout fo r a d m iss ion  

t ickets o r  cha nge the  defi n it ion  of "ma rketp l ace fac i l i tator/provide r" to bette r  c apt u re t he  ret a i l  

ma rketp l ace envi ron ment you want to  tax, i n stead o f  creat i ng  b road  l a ngu age o r  b road  i nterpretat io n s  

o f  s u c h  l a nguage to  create a net for a l l  t ra nsact ions made  ove r the  I nte rn et .  

Th a n k  you for you r  t ime th i s  morn i ng  and we a pprec iate you r  con s i d erat i o n .  

Darne l l  Go l d son  

D i rector o f  Govern menta l  a n d  Legi s l at ive Affa i rs 

i Gerber Road East, Su ite 1 00 I South Wi ndsor, CT 06074 1 P :  + 1 . 860.644 .4000 x 1 1 60 I F : + 1 . 860 .760.6696 1 corporate.ticketnetwork.com 

• 



• 

• 

M a rch 1 1, 2019 

PROPOSED AMENDMENTS TO SENATE B I LL NO .  2338 

Page 3, after l i ne  22, i nsert 

"(3) The term does not i nc l ude on l i n e  t icket resa l e  marketpl aces wh ich  so l e ly en a b le 

the tra n sfe r of r ights of entry from a se l l e r  to a purchaser. " 

itJ_ 
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