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☐ Subcommittee 

☐ Conference Committee 

 

Committee Clerk: Elaine Stromme 

 

Explanation or reason for introduction of bill/resolution:  Relating to the duties of the 
state long-term care ombudsman and vulnerable adult protective services. 
 

Minutes:                                                 Attachments 1 

 
Vice Chairman Rohr:   Opened the hearing on HB1107. 
 
Michelle Gayette, Assitant Director for the Department of Human Services: Introduced 
HB 1107. (See Attachment 1).    (1:00-7:30) 
 
Representative Dobervich: I have a question on Section 3 talking about the ombudsman 
not being a mandated reporter.  I understand there are Federal guidelines, but what about 
discovery while I as an ombudsman would witness something but is not related to what I am 
reporting? If they are not going to be a mandated reporter, then what is the department going 
to do to assure that the situation would get reported?   
 
Michelle Gayette:  I know there are policies in place to assist residents but I would like to 
ask Carla Backman Long Term Care Ombudsman to answer that. 
 
Carla Backman, ND Long Term Care Ombudsman:  The Ombudsman program is guided 
by  being resident advocates.  For us to disclose any information we do need consent from 
the resident.  We share the concern that if there are any abuse, neglect or exploitation issues 
of a resident that they are taken forward.  Our first process of advocacy if a resident discloses 
such a situation is to make sure they are informed of all the options available to them.  If the 
resident says they do not want that disclosed the Federal guidelines say that we cannot 
disclose that.  We have several pages of policy that addresses follow up with that resident 
and other ways of being able to address that issue.  
 
Representative Porter:  Your saying the Federal law precludes you from reporting a crime? 
 
Carla Backman:  Any information that a resident shares with us we need their consent to 
disclose.  That was the original intent of the Older Americans Act.  Our final rule as it was 
brought out in 2015 added several clarifications to that.  
  
Representative Porter: Can you provide us that specific information? 
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Carla Backman:  Yes, we can provide further information.  
 
Representative Porter: Even if a crime has been committed against an individual you 
cannot report a crime?  
 
Carla Backman:  It does not specifically say if a crime is committed but again it goes back 
to us being a resident trusted advocate and we need their consent to release any information. 
 
Representative Porter: On the change from 9 month to 1 month on their discharge as a 
resident, how will that affect the reporting and investigation process? 
 
Michelle Gayette: At that point they would be considered a member of the community and 
then we as Vulnerable Adult Protective Services can step in to help advocate for that 
individual and then could make a referral to the Long Term Care Ombudsman for a systems 
issue.  
 
Vice Chairman Rohr: Any other questions?  Any other support?     
Any opposition?  None heard. 
 
Hearing closed on HB 1107.  
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☐ Subcommittee 

☐ Conference Committee 

 

Committee Clerk: Elaine Stromme by Marjorie Conley 

 

Explanation or reason for introduction of bill/resolution: 
 
Relating to the duties of the state long-term care ombudsman and vulnerable adult protective services. 
 

 

Minutes:                                                  

 
Chairman Weisz:  Any discussion on HB 1107? 
 
Rep. Schneider made a motion Do Pass on HB 1107. Rep. Dobervich seconded. 
 
Roll Call vote Yes 11 No 0  Absent  3. 
 
Rep. Schneider will be the Carrier. 
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Job # 33498 
 

☐ Subcommittee 

☐ Conference Committee 

 

      Committee Clerk: Justin Velez / Marne Johnson 

 

Explanation or reason for introduction of bill/resolution: 

 
A bill relating to the duties of the state long-term care ombudsman and vulnerable adult 
protective services. 
 

Minutes:                                                 Attachment #1 

 
Madam Chair Lee opens the hearing on HB 1107.  
 
(1:50) Michelle Gayette, Assistant Director for the Department of Human Services, 
Aging Services Division. Testifying in support of HB 1107. Please see Attachment #1 
for written testimony.  
 
(06:37) Senator Hogan: Have ombudsmen done any abuse reports over the last 3 years?  
 
Michelle Gayette: I know we have worked in partnership when the resident has given 
permission. For me personally the easiest way to think about it is to liken an ombudsman to 
a domestic violence advocate. They are working on behalf of that victim and they work within 
the victim’s parameters. That doesn’t mean they won’t keep working with the victim to 
encourage them to share that abuse and navigate that situation and bring it forward. They 
are not a primary reporter.  
(7:50-10:05) Continues her testimony.  
 
Senator Anderson: How do you investigate a specific case without people finding out who 
you are investigating? 
 
Michelle Gayette: We try to tread very carefully. We would say, ‘we have received a report 
of concern and we are here to make sure your safety and wellbeing is addressed. Here is 
everything I could offer to you to make you safe in your home, or to assure your safety.’ Then 
it is up to that victim to accept or decline the services offered. We can’t force anybody to do 
anything if they have the legal capacity to make their own decisions.   
 
Senator Anderson: The point is the facility or whoever is working with them will know who 
you are investigating. 
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Michelle Gayette: We can’t release the reporter’s identity, but it doesn’t stop people from 
assuming that they know who we are investigating or who the reporter is.  
 
Madam Chair Lee: We had this bill on privacy and cameras. I was against it because there’s 
privacy for the patient, appropriate notification to the facility, because cleaning people are 
finding these devices, sometimes there can be damage to walls, and there is certainly a factor 
of privacy to the roommate. How does all this tie together now if you are an ombudsman?  
 
Michelle Gayette: I don’t know that I can answer that; I don’t see the reports that come to 
the ombudsman. My bottom line would be the safety of the victim. If that would help their 
safety and storytelling, that would be something I would encourage. I would encourage you 
to ask that of Karla Backman. 
 
Senator Hogan: I appreciate your statistics. Could you get us the summary of the types of 
vulnerable adult reports you have? 
 
Michelle Gayette: I can absolutely get you my data. I do quarterly data, I can get you the 
most current, and 2018 as well. 
 
Senator Hogan: When we talk about vulnerable adults, financial exploitation, I think that 
would be helpful for the committee.  
 
Madam Chair Lee closes the hearing on HB 1107.  
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☐ Subcommittee 
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      Committee Clerk: Justin Velez / Marne Johnson 

 

Explanation or reason for introduction of bill/resolution: 

 
A bill relating to the duties of the state long-term care ombudsman and vulnerable adult 
protective services. 
 

Minutes:                                                 Attachment #1  

 
Madam Chair Lee opens the discussion on HB 1107. 
 
Senator Anderson: I move do pass on 1107. 
 
Vice Chair Larsen: I second.  
 
Senator Hogan: For the committee’s information, we did get all of the data on vulnerable 
adult assessments, and it is really interesting data (Please see Attachment #1 for Michelle 
Gayette’s reports). Self-neglect being the most common.  
 
(1:20-5:30) An off microphone discussion occurred as the committee read through the 
packet. 
 
Senator Anderson: I move a DO PASS. 
Senator O. Larsen seconded. 
 
A roll call vote was taken. 
Motion passes 6-0-0. 
 
Senator Anderson will carry.  
 
Madam Chair Lee closes the discussion on HB 1107.  
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HB 1107: Human Services Committee (Sen. J. Lee, Chairman) recommends DO PASS 
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Fourteenth order on the calendar. 
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Testimony 

HB 1107 - Department of Human Services 

House Human Services Committee 

Representative Weisz, Chairman 
January 7, 2019 

Chairman Weisz and members of the House Human Services Committee, I am 

Michelle Gayette, Assistant Director for the Department of Human Services 

Aging Services Division (Department). I appear today to provide testimony on 

House Bill No.1107. 

House Bill No. 1107 updates chapter 50-25.2 of the North Dakota Century Code 

by clarifying responsibilities of the Department, updating language to meet 

federal requirements, clarifying when information may be accessed or requested, 

and further defines confidentiality of records. Changes to section 50-10.1-03 of 

the North Dakota Century Code are proposed to mirror the proposed changes to 

chapter 50-25.2. 

Background 

The Vulnerable Adult Protective Services (VAPS) Program addresses the safety 

of vulnerable adults at risk of harm due to the presence or threat of abuse, 

neglect, or exploitation. Adults are considered vulnerable, or at risk, if a mental 

or physical impairment affects their ability to take care of themselves or to make 

good decisions. The VAPS Program is offered statewide at regional human 

service centers or through contracts with local partner agencies. There are 

currently 16 full-time equivalent investigative staff statewide and 1.75 full-time 

equivalent intake staff. 

Mandatory reporting went into effect in 2013, as you can see in the graph, the 

number of reports received increased by 58% since that time. 2,276 reports were 

received in FFY 2018. Of those reports, 1305 required at least one home visit. 
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Section 1 Proposed Changes to N.D.C.C. § 50-10.1-03 

Page 1, line 10, in section 50-10.1-03 of the North Dakota Century Code, 

changes "person" to "individual" and is cleanup language. This change also 

occurs in chapter 50-25.2 of the North Dakota Century Code and can be found 

on Page 2, line 29; Page 3, lines 10 and 21; Page 4, line 26; and Page 5, line 22. 

Page 1, line 11, changes "nine months" to "one month" to better align with 

definitions in State law, and the Older Americans Act. A "resident" is defined as 

"an individual who resides in a long-term care facility and a long-term care 

ombudsman is a resident rights advocate". Once a resident is discharged from a 

Long-Term Care Facility, they no longer meet the definition of resident, and the 

long-term care Ombudsman would investigate the report, only if it was related to 

a systems issue. Otherwise the Ombudsman would provide information and 

referral and document for future visits and observations at the facility. Therefore, 

a one-month timeframe is sufficient for the purposes of this section. This change 

also occurs in chapter 50-25.2 of the North Dakota Century Code and can be 

found in Section 4 of this Bill on Page 2, line 29. 

2 



Section 2 Proposed Changes to N.D.C.C. § 50-25.2-02 

Page 1, line 16, in chapter 50-25.2 of the North Dakota Century Code removes 

reference to "county social service boards" to better reflect the current state of 

the program which is Department run and administered. The Department is 

responsible to develop, administer, and implement the program outlined in this 

chapter. This change also occurs in Sections 7 and 8 of this Bill on Page 5, lines 

10 and 11, 19 and 20, and 26. 

Section 3 Proposed Changes to N.D.C.C. § 50-25.2-03 

Page 2, lines 12 and 13, add "An individual in the position of a long-term care 

ombudsman shall not be considered a mandated reporter of suspected abuse or 

neglect." This addition is consistent with the Long-Term Care Ombudsman 

Program Final Rule, title 45, Code of Federal Regulations, section 1324.19(b)(3), 

governing information sharing by Ombudsman. This federal regulation prohibits 

disclosing resident identifying information without the consent of the resident. 

This precludes the Ombudsman from being a mandatory reporter. Ombudsman 

are resident directed advocates and assist the resident in resolving concerns. 

Residents must be assured their information will not be disclosed without 

consent. The Final Rule clarified the Ombudsman act as an advocate for the 

abuse survivor, not as a substantiator to prove the abuse occurred. 

Section 4 Proposed Changes to N.D.C.C. § 50-25.2-04 

Page 2, lines 30 and 31, removes "for investigation pursuant to chapter 50-10.1" 

as this Chapter is referenced earlier in this section. 

Section 5 Proposed Changes to N.D.C.C. § 50-25.2-05 

Page 3, lines 23 through 28, adds language to the section on access to records 

of a vulnerable adult. If a report is received, this change will allow VAPS workers 

to access records of the vulnerable adult, who is unable to authorize the 

department or designee to have such access and the legal guardian or other 

representative is alleged to have caused the circumstances surrounding the 

3 
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report. If there are concerns a victim is incapacitated, VAPS would not ask the 

victim to sign any legal documents or releases. 

Page 4, lines 3-13, adds language to allow VAPS workers to request records 

relevant to a vulnerable adult evaluation, assessment, or other adult protective 

services from specified agencies or professionals, except as prohibited under title 

42, Code of Federal Regulations, part 2. These requests will be limited to 

minimum amounts of records necessary to enable a determination to be made or 

to support other adult protective services. This will allow sharing of information 

between VAPS and local partners such as the human service centers. 

Section 6 Proposed Changes to N.D.C.C. § 50-25.2-12 

Page 4, lines 20-21, clarifies a reporter's identity is protected if vulnerable adult 

records are shared with a physician. 

Page 4, line 25, specifies and clarifies that the person who is the subject of the 

report is the vulnerable adult. 

Page 5, lines 3 through 6, makes clear a guardian or legal representative may 

have access to vulnerable adult protective services records unless the guardian 

or legal representative is suspected of abusing or neglecting the vulnerable adult. 

Currently, if the alleged perpetrator is the guardian or legal representative, 

nothing in law prohibits them from accessing the VAPS records. This could pose 

a risk to the victim and the VAPS worker. In one recent experience, the alleged 

perpetrator received all records, posted them online, and threatened the worker. 

4 
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Page 5, line 14, adds the words "and mandatory" and is clean-up language 

based on mandatory reporting law passed in 2013. 

This concludes my testimony, and I am happy to answer any questions you may 

have. 

5 



;+ 6 // (1 / 
/-/J-1'1 

NDLA, Intern 09 - O'Neill, Seth 

From: 

Sent: 

To: 

Cc: 

Subject: 

Gayette, Michelle D. 

Tuesday, January 08, 2019 9:07 AM 

NDLA, Intern 09 - O'Neill, Seth 

Backman, Karla R.; Nikolas-Maier, Nancy E. 

RE: House Bill No. 1107 Requested Information 

p (e, . 

For further clarification on section 3, proposed changes to N.D.C.C § 50-25.2-03 relating to ombudsmen not being a 

mandated reporter. I thought it might be helpful to clarify, according to Karla Backman, State Long-Term Care 

Ombudsman, it is rare an ombudsman would be the only person aware of an abusive situation. For example, facility staff 

would be considered a mandatory reporter and they would be charged with reporting the abuse. The victim may also 

reveal the abusive situation to family. The Ombudsman would act as the victim advocate. 

It is helpful to me to think of the ombudsman like a domestic violence worker, acting within the wishes of the victim and 

advocating on their behalf. 

Michelle GaYette, MMGT/IAC 
Assistant Director 

Aging Services Division 

1237 W. Divide Ave Ste. 6 

Bismarck, ND 58501 

Office: (701)328-4613 

Fax: (701)328-8744 

mgayette@nd.gov 

If you are looking to file a vulnerable adult report you can: 
• Fill out the SFN 1607 https://www.nd.gov/eforms/Doc/sfn01607.pdf 
• File online at: https://fw2.harmonyis.net/NDLivelntake/ OR 
• Call 1-855-462-5465 Option 2 

This transmission is intended only for the use of the individual to whom it is addressed and may contain information that is made confidential by law. If 
you are not the intended recipient, you are hereby notified any dissemination, distribution, or copying of this communication is strictly prohibited. If you 
have received this communication in error, please respond immediately to the sender and then destroy the original transmission as well as any electronic 
or printed copies. Thank you. 

From: NDLA, Intern 09 - O'Neill, Seth <intern9@nd.gov> 

Sent: Tuesday, January 08, 2019 7:51 AM 

To: Gayette, Michelle D. <mgayette@nd.gov> 

Cc: Backman, Karla R. <kbackman@nd.gov>; Nikolas-Maier, Nancy E. <nmaier@nd.gov> 

Subject: RE: House Bill No. 1107 Requested Information 

Hello Michelle, 
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Older Americans Act Section 712 ( d)(2)(b) ,l • I -'1- I} 
(d) DISCLOSURE.- ,, p t' 
(1) IN GENERAL-The State agency shall establish procedures 
for the disclosure by the Ombudsman or local Ombudsman 
entities of files, records, and other information maintained 
by the program, including records described in subsection 
(b)(l) or (c). 
(2) IDENTITY OF COMPLAINANT OR RESIDENT.-The procedures 
described in paragraph (1) shall-
(A) provide that, subject to subparagraph (B), the files, 
records, and other information described in paragraph (1) 
may be disclosed only at the discretion of the Ombudsman 
( or the person designated by the Ombudsman to disclose 
the files, records, and other information); 
(B) prohibit the disclosure of the identity of any complainant 
or resident with respect to whom the Office maintains 
such files, records, or other information unless-
(i) the complainant or resident, or the legal representative 
of the complainant or resident, consents to 
the disclosure and the consent is given in writing; 
(ii)(I) the complainant or resident gives consent 
orally; and 
(II) the consent is documented contemporaneously 
in a writing made by a representative of the Office in 
accordance with such requirements as the State agency 
shall establish; or 
(iii) the disclosure is required by court order; and 

ACL's Frequently Asked Questions (FAQ's) 
Question: Does the Rule prohibit an Ombudsman or representatives of the Office from 
being mandated reporters under state abuse reporting laws? 
Answer: Yes. Both the Older Americans Act and the Rule prohibit reporting of resident­
identifying information without the resident's consent. By logical extension, this 
precludes mandated reporting of suspected abuse which discloses such information. 
Through the strict disclosure limitations within the Act, Congress has indicated its intent 
for the Ombudsman program to be a safe, person-centered place for residents to bring 
their concerns. Residents can be assured that their information will not be disclosed 
without their consent, the consent of the resident representative, or court order. (OAA 
Section 712(d)(2)(B)). Despite numerous Congressional reauthorizations of the Act, 
Congress has never provided an exception for abuse reporting in the Act. 

1 
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Long Term Care Ombudsman Final Rule 45 CFR Part 1324.19(b)(3)(iii) 
(iii) In order to comply with the wishes of the resident, ( or, in the case where the 
resident is unable to communicate informed consent, the wishes of the resident 
representative), the Ombudsman and representatives of the Office shall not report 
suspected abuse, neglect or exploitation of a resident when a resident or resident 
representative has not communicated informed consent to such report 
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Testimony 

House Bill 1107 - Department of Human Services 

Senate Human Services Committee 
Senator Judy Lee, Chairman 

March 11, 2019 

Chairman Lee, and members of the Senate Human Services Committee, I am 

Michelle Gayette, Assistant Director for the Department of Human Services 

Aging Services Division (Department). I appear before you to support House Bill 

No. 1107, which was introduced on behalf of the Department. 

House Bill No. 1107 updates chapter 50-25.2 of the North Dakota Century Code 

by clarifying responsibilities of the Department, updating language to meet 

federal requirements, clarifying when information may be accessed or requested, 

and further defines confidentiality of records. Changes to section 50-10.1-03 of 

the North Dakota Century Code are proposed to mirror the proposed changes to 

chapter 50-25.2. 

Background 

The Vulnerable Adult Protective Services (VAPS) Program addresses the safety 

of vulnerable adults at risk of harm due to the presence or threat of abuse, 

neglect, or exploitation. Adults are considered vulnerable, or at risk, if a mental 

or physical impairment affects their ability to take care of themselves or to make 

good decisions. The VAPS Program is offered statewide at regional human 

service centers or through contracts with local partner agencies. There are 

currently 16 full-time equivalent investigative staff statewide and 1.75 full-time 

equivalent intake staff. 

Mandatory reporting went into effect in 2013, as you can see in the graph, the 

number of reports received increased by 58% since that time. 2,276 reports were 

received in FFY 2018. Of those reports, 1305 required at least one home visit. 
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Section 1 Proposed Changes to N.D.C.C. § 50-10.1-03 

Page 1, line 10, in section 50-10.1-03 of the North Dakota Century Code, 

changes "person" to "individual" and is cleanup language. This change also 

occurs in chapter 50-25.2 of the North Dakota Century Code and can be found 

on Page 2, line 29; Page 3, lines 10 and 21; Page 4, line 26; and Page 5, line 22. 

Page 1, line 11, changes "nine months" to "one month" to better align with 

definitions in State law, and the Older Americans Act. A "resident" is defined as 

"an individual who resides in a long-term care facility and a long-term care 

ombudsman is a resident rights advocate". Once a resident is discharged from a 

Long-Term Care Facility, they no longer meet the definition of resident, and the 

long-term care Ombudsman would investigate the report, only if it was related to 

a systems issue. Otherwise the Ombudsman would provide information and 

referral and document for future visits and observations at the facility. Therefore, 

a one-month timeframe is sufficient for the purposes of this section. This change 

also occurs in chapter 50-25.2 of the North Dakota Century Code and can be 

found in Section 4 of this Bill on Page 2, line 29. 

2 
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Page 1, line 16, in chapter 50-25.2 of the North Dakota Century Code removes 

reference to "county social service boards" to better reflect the current state of 

the program which is Department run and administered. The Department is 

responsible to develop, administer, and implement the program outlined in this 

chapter. This change also occurs in Sections 7 and 8 of this Bill on Page 5, lines 

10 and 11, 19 and 20, and 26. 

Section 3 Proposed Changes to N.D.C.C. § 50-25.2-03 

Page 2, lines 12 and 13, add "An individual in the position of a long-term care 

ombudsman shall not be considered a mandated reporter of suspected abuse or 

neglect." This addition is consistent with the Long-Term Care Ombudsman 

Program Final Rule, title 45, Code of Federal Regulations, section 1324.19(b)(3), 

governing information sharing by Ombudsman. This federal regulation prohibits 

disclosing resident identifying information without the consent of the resident. 

This precludes the Ombudsman from being a mandatory reporter. Ombudsman 

are resident directed advocates and assist the resident in resolving concerns. 

Residents must be assured their information will not be disclosed without 

consent. The Final Rule clarified the Ombudsman act as an advocate for the 

abuse survivor, not as a substantiator to prove the abuse occurred. 

It is rare an ombudsman would be the only person aware of an abusive situation. 

For example, facility staff would be considered a mandatory reporter and they 

would be charged with reporting the abuse. The victim may also reveal the 

abusive situation to family. The Ombudsman would act as the victim advocate. 

Section 4 Proposed Changes to N.D.C.C. § 50-25.2-04 

Page 2, lines 30 and 31, removes "for investigation pursuant to chapter 50-10.1" 

as this Chapter is referenced earlier in this section. 

3 



• Section 5 Proposed Changes to N.D.C.C. § 50-25.2-05 

�g 1107 
3/ 1 1 / 1 1 
:U:-1 f5· � 

Page 3, lines 23 through 28, adds language to the section on access to records 

of a vulnerable adult. If a report is received, this change will allow VAPS workers 

to access records of the vulnerable adult, who is unable to authorize the 

department or designee to have such access and the legal guardian or other 

representative is alleged to have caused the circumstances surrounding the 

report . If there are concerns a victim is incapacitated, VAPS would not ask the 

victim to sign any legal documents or releases. 

Page 4, lines 3-13, adds language to allow VAPS workers to request records 

relevant to a vulnerable adult evaluation, assessment, or other adult protective 

services from specified agencies or professionals, except as prohibited under title 

42, Code of Federal Regulations, part 2. These requests will be limited to 

minimum amounts of records necessary to enable a determination to be made or 

to support other adult protective services. This will allow sharing of information 

between VAPS and local partners such as the human service centers. 

Section 6 Proposed Changes to N.D.C.C. § 50-25.2-12 

Page 4, lines 20-21, clarifies a reporter's identity is protected if vulnerable adult 

records are shared with a physician. 

Page 4, line 25, specifies and clarifies that the person who is the subject of the 

report is the vulnerable adult. 

Page 5, lines 3 through 6, makes clear a guardian or legal representative may 

have access to vulnerable adult protective services records unless the guardian 

or legal representative is suspected of abusing or neglecting the vulnerable adult. 

Currently, if the alleged perpetrator is the guardian or legal representative, 

nothing in law prohibits them from accessing the VAPS records. This could pose 

a risk to the victim and the VAPS worker. In one recent experience, the alleged 

perpetrator received all records, posted them online, and threatened the worker. 
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Section 7 Proposed Changes to N.D.C.C. § 50-25.2-13 
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Page 5, line 14, adds the words "and mandatory" and is clean-up language 

based on mandatory reporting law passed in 2013. 

This concludes my testimony, and I am happy to answer any questions you may 

have. 
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Older Americans Act Section 712 {d){2){b) 
(d) DISCLOSURE.-
(1 )  IN GENERAL-The State agency shall establish procedures 
for the disclosure by the Ombudsman or local Ombudsman 
entities of files, records, and other information maintained 
by the program, including records described in subsection 
(b)( l )  or (c). 
(2) IDENTITY OF COMPLAINANT OR RESIDENT.-The procedures 
described in paragraph (1 )  shall-
(A) provide that, subject to subparagraph (B), the files, 
records, and other i nformation described in paragraph (1 )  
may be disclosed only at the discretion of the Ombudsman 
( or the person designated by the Ombudsman to disclose 
the files, records, and other information); 
(B) prohibit the disclosure of the identity of any complainant 
or resident with respect to whom the Office maintains 
such files, records, or other information unless-
(i) the complainant or resident, or the legal representative 
of the complainant or resident, consents to 
the disclosure and the consent is given in writing; 
(ii)(I) the complainant or resident g ives consent 
orally; and 
(II) the consent is documented contemporaneously 
in a writing made by a representative of the Office in 
accordance with such requirements as the State agency 
shall establish; or 
(i i i) the disclosure is required by court order; and 

ACL's Frequently Asked Questions {FAQ's) 
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Question: Does the Rule prohibit an Ombudsman or representatives of the Office from 
being mandated reporters under state abuse reporting laws? 
Answer: Yes. Both the Older Americans Ad and the Rule prohibit reporting of resident­
identifying information without the resident's consent. By logical extension, this 
precludes mandated reporting of suspected abuse which discloses such information. 
Through the strict disclosure limitations within the Act, Congress has indicated its intent 
for the Ombudsman program to be a safe, person-centered place for residents to bring 
their concerns. Residents can be assured that their information will not be disclosed 
without their consent, the consent of the resident representative, or court order. (OAA 
Section 712(d)(2)(8)). Despite numerous Congressional reauthorizations of the Act, 
Congress has never provided an exception for abuse reporting in the Act. 
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Long Term Care Ombudsman Final Rule 45 CFR Part 1324.19{b){3){iii) 
(ii i) In order to comply with the wishes of the resident, ( or, in the case where the 
resident is unable to communicate informed consent, the wishes of the resident 
representative), the Ombudsman and representatives of the Office shall not report 
suspected abuse, neglect or exploitation of a resident when a resident or resident 
representative has not communicated informed consent to such report 



SUBSTANTIATED ALLEGATIONS 

ALLEGATION TYPE FFY 13 FFY 14 FFY 15 

Abuse 36 47 57 

Exploitation 51  59  87  

Neglect 47 60 72 

Other 3 1 0 

Self-Neglect 207 269 328 

Grand Total 344 436 544 

Statewide Substantiated Al legations 
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STATEWIDE DATA 

DECISION FFY 13 FFY 14 FFY 15 

At Risk 363 458 

No Risk 171 244 

Inconclusive 0 0 

Unable to Determine 80 108 

Grand Total 614 810 

Statewide Risk Data 
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