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2001 HOUSE STANDING COMMITTEE MINUTES

BILL/RESOLUTION NO. 1B 1391

House Industry, Business and Labor Committee
O Conference Committee

Hearing Date Feb, 6, 2001

‘Tape Number B Side A Side B: Muuj!
2 X 30,37

Committee Clerk Signature :(\\ j_,:, (J~/ e

eiser. Rep. ML Ekstrom, Rep. R, Froelich. Rep. G,

Minutes: Chairman R, Berg, Vice-Chuair G,
. Froseth, Rep. R Jensen, Reps NL Johnson, Rep. J. Kasper, Rep, M. Klein, Rep, Koppang.,
Rep. D. Lemicux, Rep. B, Pictsch. Rep. D. Ruby. Rep. . Severson, Rep. B, Thorpe.

Rep Frank Wald: Sponsoring bill,

Rep Ole Aagsvold: Cosponsor and support amendments,

Calvin Rolfsons ND Petraleum Marketers Adssoc. Written testimony in support,

Chuek Johpsons ND Insurance Dept. Written testimony in support with amendments,
Chalrman Bery: Can you walk use through the procedure?

Johnson: First there's a spill, Then you apply to the administration. “That can be appealed to the
bourd and the board tuen the plea and their suggestion to the Commissioner who has fina] auth,
Mt Biornson: VOPMA 1 support the bill Private insurance is only available for brand new

tanks. We'll pay the coverage to stay in complisnee. This doesn't put a risk on the fund.

. Erancis Schwind: MD Health Dept. Propose an amendment,




Pape 2
House Industry, Business and Labor Commitice
Bill/Resolution Number HB 1391

Hearing Date Feb 0, 2001

Art Purdue: Cenex of Minot We do need coverages and | support this bill,

Chairman Berge We'll elose the hearing and take up again later on.




2001 HOUSE STANDING COMMITTEL MINUTES
BILL/RESOLUTION NO. HB 1391(B)
House Industry, Business and Labor Committee
Q Conference Commitiee

Hearing Date Feb. 14, 2001

Tape Number Side A Side B  Meter #f

2 X 38
X -0.98

Committee Clerk Signature ((‘ A4 O ©) L

Minutes: Chairman R. Berg, Vice-Chair G, Keiser, Rep, M. Ekstrom, Rep. R, Froelich, Rep. G,

Froseth, Rep. R, Jensen, Rep. N, Johnson, Rep. J. Kasper, Rep. M. Klein, Rep, Koppang,
Rep. D, Lemieux, Rep. B. Pictsch, Rep. D. Ruby, Rep. D. Severson, Rep. E. Thorpe,
Rep Jensen: Amendments supplied and explained. Move 1o adopt.

Rep Kasper: Second,
Rep Jensep; More amendmendts by the health dept. Move to adopt.

Rep M, Klein: Second.
Rep Keijser; Move a do pass as amended.

Rep M, Klein: Second,

14 yea, 0 nay, 1 absent  Corrier Rep Jensen




Bill/Resolution No.

Amendment {o;

Engrossed
HB 1391

FISCAL NOTE

Requested by Legislative Councill

03/20/2001

1A, State fiscal effect: /dentify the state fiscal effect and the fiscal effect on agency appropriations

compared to funding levels and appropriations anticipated under currerit law.

1999-2001 Biennium |

2001-2003 Biennium

2003-20056 Biennium ]

General Fund[Other Funds [General Fund| Other Funds |General Fund| Other Funds |
Revenues $0 50 $0 $0 $0 sd
Expenditures $0 $0 $90 $0) $90 50
Appropriations $0 so 5900 50 $000 s
1B. County, city, and school district fiscal effect; 1dentify the fiscal effect on the appropriate political
subdivision.
1999.2001 Biennium 2001-2003 Biennium 2003-2005 Biennium |
School School o N School
Counties Cities Districts Countles Clties Districts Counties Cities Districts
$0 $0 $0 $0 %0 $0 S0 $0 %0

2. Narrative:

relevant to your analysis.

. General Fund

ldentify the aspects of the measure which cause fiscal impact and include any connients

This bill increases the Petroleum Tank Board from three to five members. Assuming the board meets the
minfmum number of meetings (two per year or four per bicnnium), the additional meeting cost it $62,50
per day per diem is $500 (2 x 4 x $62.50). We estimate additional mileage and meals at $400 for a total

impact of $900 on the General Fund,

2. Petroleum Tank Fund

Engrossed House Bill No. 1391 appears to address the concerns of the Insurance Department with the
original House Bill No. 1391, so that the potential impact to the Fund is no longer $500,000 per biennium,

but rather is now $0.

3.
A

B. Expenditures: Explain the expenditure amounts.

State fiscal effect detail:

agency, line item, and fund affected and the number of FTE positions affected.

For information shown under state fiscal effect in 1A, please.
Revanues: Explain the revenue amounts. Provide detall, when appropriate, for each revenue type
and fund affected and any amounts included in the executive budget.

Provide detail, when appropriate, for each




. $900 increase in General Fund expenditures per biennium,

C. Appropriations: Explain the appropriation amounts.  Provide detail, when appropriate, of the effect
on the biennial appropriation for each agency and fund affected and any amounts included in the
executive hudyet.  Indicate the relationship between the amounts shown for expenditures and

appropriations.

$900 increase in General Fund operating expense appropriation per bicnnium.

Narme: Charies E. Johnson " "|Agency: " insurance Depariment o
Phone Number: 328-2440 . Date Prepared: 03/20/2001 N




FISCAL NOTE

Requested by Leglsiative Councll
02/20/2001

REVISION
Bill’Resolution No.:

Amendment to; HB 1391

1A. State fiscal effect: /dentify the state fiscal effect and the fiscal effect on agency appropriations
compared 1o funqu levels and appropriations anticipated under current /uw

1999-2001 Biennlum 2001-2003 Biennium | 2003-2006 Biennium |
"[Generai Fund| Other Funds [General Fund | Other Funds [General Fund| Other Funds |

$d

Revenues $0 $0 $0 30| 3’0‘::
Expenditures $0) $0 $900) svof o
Appropriations 30 $0 Y $900] $0]

18. County, city, and school district fiscal etfect: /dentify the fiscal effect on the appropriate political

subdivision,
1999.2001 Biennlum [ 2001 2.003 Biennium
T School School [ School
Counties Citles Districts Counties Cities Districts Districts

50 30! $0 §0 $0 S so[ 8o s

2. Marrative: /ldentify the aspects of the measure which cause liscal impact and include any commoents
refevant to your analysis.

1. General Fund

This bill increases the Petroleum Tank Board from three to five members. Assuming the
board meets the minimum number of mectings (two per year or four per biennium), the
additional meeting cost at $62.50 per day per diem is $500 (2 x 4 x $62.50). We estimate
additional mileage and meals at $400 for a total impact of $900 on the General FFund,

2. Petroleum Tank Fund

Engrossed House Bill No. 1391 appears to address the concerns of the Insurance Department
with the original House Bill No. 1391, so that the potential impact to the Fund is no longer
$500,000 per biennium, but rather is now $0.

3. State fiscal effect detail: For information shown under state fiscal elfect in 1A, please:

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, lor each revenue type
and fund affected and any amounts included in the executive budge!l.




B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for eacl
agency, line item, and fund affected and the number of FTE positions affected.

$900 increase in General Fund expenditures per biennium,

C. Appropriations: Explain the appropriation amounts.  Provide detail, when appropriate, of the effect
on the biennial appropriation for each agency and fund affected and any amounts inchided in the
executive budget.  Indicate the relationship between the amounts shown for expenditures and

appropriations.

$900 increase in General Fund operating expense appropriation per biennium,

Phone Number: 328-2440 Date Prepared: 02/20/2001 T |




FISCAL NOTE

Requested by Legislative Council
2/20/2001

Bill/Resolulion No.:
Amendment {o: HB 1391

1A. State fiscal effact: /ldentify the state fiscal effect and the fiscal effect on agency appropriations
compared Lo funding levels and appropriations antivipated under current faw.

19992001 Blennium | ~2001-2003 Blennium |~ 2003-2005 Biennium | |

~|Genaral Fund| Other Funds [General Fund{ Other Funds General Fund| Other Funds |

Rovenues __ [ A A I
Expendituras $0 i ~~~$3‘200| - <-.$bl-~ - $3200['MMW ) 1(1
Appropriations_ $0] i

18. County, city, and school district tiscal effect: /dentify the fiscal effect on the appropriate political
subdivision.

1999-2001 Biennium [ 2001-2003 Biennium 2003-2005 Biennium |

~ [ Schoof R School |~ [T [ School

Counties Cities Districts [ Counties Cities ‘.D:strlcts Counties Cities l Districts
$0 $0 sol - sol o sop o sof sl 8o 8g

2. Narrative: /dentify the aspoects of the measure which cause fiscal impact and include any comments
relevant to your analysis.

. General Fund

This bill increases the Petroleum Tank Board from three to five members and allows [or an inerease in the
daily meeting per diem from $62 to an amount set by the Commissioner of Insurance by rule, Assuming
that the Commissioner will increase the per diem to S100 per day, which may or may not happen., the
projected increase in meceting cost is $400 per meeting to cover the $38 per diem increase per member and
additional travel and lodging expense and per diem for the two additional members. The board is expected
to meet quarterly over the biennium so the projected impact is $3,200 (3400 x 8 mectings),

2. Petroleum Tank Fund

Engrossed House Bill No, 1391 appears to address the concerns of the Insurance Departiment with the
original House Bill No. 1391, so that the potential impact to the Fund is no Tonger $500,000 per biennium,

but rather s now $0,

3. State tiscal affect detall: For Information shown under state fiscal effect in 14, please.
A. Revenues: Explain the revenue amounts. Provide detall, when appropriate, for each revenue typo
and fund affected and any amounts included in the executive budget.

. B. Expenditures: Explain the expenditure emounts. Provide detail, when appropriate, for each




agency, line item, and fund affected and the number of FTE positions affected.

$3,200 increase in General Fund expenditures per biennium,

C. Appropriations: Explain the appropriation amounts.  Provide detafl, when appropriate, of the effect
on the biennial appropriation for cach agency and fund affected and any amounts inchuted in the
executive budget.  Indicate the relationship between the amounts shown lor expenditiures and
appropriations.

$3,200 increase in General Fund operating expense appropriation per biennium,

Name: Charles E. Johnson Agency: \ - _lnsﬁumﬁ&eDepprlmenl | ]
Phone Number: _328-2440 Date Prepared: 02/20/2001 ]




FISCAL NOTE

. Requested by Legislative Councll
02/01/2001

REVISION

Bill/Rasofution No.: HB 1391

Amendment to:

1A, State fiscal effect: /dontify the state fiscal effect and the fiscal effoct on agency appropriations
compared to funding fevels and appmprmflons anticipated urder crirent /uw

1699-2001 Biennium™ | 2001-2003 Blennium | 2003-2005 Biennium |

Genaral Fund| Other Funds {General Fund| Othor Funds [Ganeral Fundl Other Funds |

Revenues $0 30| T 34
Expenditures | 80 8o sazo " sso0000f T Tsdeod  go00.004
Appropriations so| sof sazo  ssoooodf suaod g

1B. County, city, and school district fiscal effect; [dentify the fiscal effect on the appropriate political

subdivision.
1999-2001 Biennium © 20071 '2(5" 3 Blenmum CTTTTTTT2003- 2005 Blonnium ]
I School { T ’ School [ T l School ]
Countles Clties Districts Coumles Cltles Districts Counties Citiet Dlstrlctq
$0 $0 Jsof o sof o eof w0 ool o sof 80

2. Narrative: /dentify the aspects of the measure which cause fiscal impact and include any commoents
rolevant to your analysis.

I, General Fund

This bill increascs the Petroleum Tank Board from theee to five members and alows for an
increase in the daily meeting per diem from $62 to an amount set by the ('ommiwimwr of
Insurance by rule. Assuming that the Commissioner will increase the per diem to $100 per
day, which may or may not happen, the projected incrcase in meeting cost is $400 per
meeting to cover the $38 per diem increase per member and additional travel and lodging
experise and per diem for the two additional members, The board will meet quarterly over
the biennium so the projected impact is $3,200 ($400 x 8 meetings).

2, Petroleum Tank Fund

This bill changes the coverage provided by the Fund for petroleum tank owners, At present,
the Fund reimburses tank owners for the cost of remedial action of a petroleum spill as
determined by the Health Department. The Health Department requires cleanup as required
to satisfy public health and safety concerns, This bill will change the Fund's obligation to
. require that the Fund restore the affected property to its fair market value, This significantly




increases the risk to the Fund, It is estimated that cleanup costs necessary to restore fair
market value will be many times greater than ¢leanup necessary to protect the public health
and safety. The impact to the Fund is impossible to quantify without an extensive actuarial
risk assessment. Increasing the risk to the Fund without properly increasing the Tank Fund
revenues will jeopardize the solvency of the Fund. This bill will have a serious impact on the
Fund and should not be passed until an actuarial assessment is completed. The impact on the
Fund could vary from $0 to $1 million per biennium., For our response to No. 1A, we are
using an amount in the middle.

3. State fiscal effact detall: For information shown under state fiscal effect in 1A, please:
A. Revenues: Exploin the revenue amounts. Provide detail, when appropriate, lor each revenue type

and fund affected and sny amounts included in the executive budget.

B. Expenditures: Explain the expenditure amounts.  Provide detall, when appropriate, for cach
agency, line itom, and fund affected and the number of FTE positions alfected.

$3,200 - Increase in General FFund expenditures per bicnnium and an estimated $500.000
increase in Petroleum Tank Fund expenses per biennium,
C. Appropriations: Explain the npproprintion amoumnts.  Provide detail, when appropriate, of the effect

on the hiennial appropriation for each agency and fund affectod and any amounts included in the
oxecutive budget,  Indicate the relationshin between the amounts shown for expenditures and

appropriations.

$3,200 increase in General Fund operating expense appropriation per biennium,

ame:
hone Number: 398-2440 ) Date Prepared: (02/02/2001 o J

g " Charles E. Johnson Agency: North Dakola Insurance Departiment |




FISCAL NOTE

Requested by Legislative Council
01/23/2001

Bill/Resolution No.: HB 1391

Amendmaent to:

1A. State fiscal effect: /dentify the stale fiscal effect and the fiscal effect on agency approprialtions
compared to funding levels and appropriations anticipated under current faw.

1999-2001 Biennium 2001-2003 Biennium | 2003-2005 Blennium |

“[General Fund| Other Funds [General Fund | Othar Funds [General Fund[ Other Funds]

Revenues ) $0 $0 $3.20 $500.000 $3z200 e500.00q
Expenditures $0 so] s $0 sl sd
[Appropriations | s s0 $0 sof el s

1B. County, city, and school district fiscal effect: /dentify the liscal effect on the appropriate political
subdivision.

1999-2001 Biennium '2001-2003 Blennium [ 2003-2005 Biennlum

School [ [T [ school [T T school

Countles Cities Districts Countios Cities Districts Counties Cltios Districts
30 S0 %0 s %0 so_sof  sof 80

2. Narrative: /dentify the aspects of the measure which cause fiscal impact and include any commuoents
relevant to your analysis.

. General Fund

This bill increases the Petroleum Tank Board from three to tive members and allows for an increasce in the
daily mecting per diem from $02 to an amount set by the Commissioner of Insurance by rale. Assuming
that the Commissioner will inerease the per diem to $100 per day, which may or may not happen, the
projected increase in meeting cost is $400 per mecting to cover the $38 per diem increase per member and
additional travel and lodging expense and per diem for the two additional members, The board will mect
quarterly over the biennium so the projected impact is 33,200 ($400 x 8 meetings),

2. Petroleum Tank Fund

This bill changes the coverage provided by the Fund for petroleum tank owners. At present, the Fund
reimburses tank owners for the cost of remedial action of a petroleum spill as determined by the Health
Depuartment, The Health Department requires cleanup as required to satisly public health and safety
concerns, This bill will change the Fund's obligation to require that the Fund restore the aftected property
to its fair market value, This significantly increases the risk to the Fund, 1tis estimated that cleanup costs
necessary to restore fair market value will be many times greater than cleanup necessary to protect the
public health and safety. The impact to the Fund is impossible to quantify without an extensive actuarial
tisk nssessment. Increasing the risk to the Fund without properly increasing the Tank Fund revenues will




jeopardize the solveney of the Fund. This bill will have a serious impact on the Fund and should not be %
. passed until an actuarial assessment is completed. The impact on the Fund could vary from S0 to $1 million

per biennium, For our response to No. 1A, we are using an amount in the middle,

3. State fiscal effect detall: For information shown under state fiscal effect in 1A, please:

A. Revenues: Explain the revenue amounts. Frovide detail, when appropriate, for cach revenue type
and fund affected and any amounts included in the excecutive budiyet.

B. Expenditures: Explain the expenditure amounts, Provide detail, when appropriate, for each
agency, line item, and fund affected and the niunber of FTE positions affocted,

$3,200 - General Fund and an estimated $500,000 Pelrofeum Tank Fund impact.

C. Appropriations: Explain the appropriation amounts.  Provide detail, when appropriate, of the offect
on the biennial appropriation for each agency and fund affected and any amownts included in the

executive budget. Indicate the relationship betwoeen the amounts shown for expenditures and
qppropriations.

$3,200 increase in General Fund appropriation,

tHma: Charles E. Johnson — "[Agency: ~ North Dakola Insurance Departmenlt |
. hone Number: 328-2440 B B T

____Pate Prepared: 01/29/2001




10655.0103 Prepared by the Legislative Council staff for
Title. House Induslry, Business and Labor
February 14, 2001

PROPOSED AMENDMENTS TO HOUSE BILL NO. 1391

Page 1, line 12, remove the underscored comma

Page 1, line 13, remove "approve, and disallow"

Page 1, line 23, remove the overstrike over "“Administrater—meansthe-manageref-thestale
Page 1, line 24, remove the overstrike over “3:"

Page 2, line 1, replace "3" with "4"

Page 2, line 2, overstrike "4." and insert immediately thereafter "5." and overstrike "taken to"
and Insert immediately thereafter "required by the depariment to"

Page 2, line 8, overstrike "5." and insert immediately thereafter "6."
Page 2, line 10, overstrike "6." and insert immediately therealter "7,"
Page 2, fine 11, overstrike "7." and insert immediately thereafter “8."
Page 2, line 12, overstrike "8." and insert immediately therealter “9.,"
Page 2, ling 16, overstrike "10." and insert immediately thereafter "11."
Page 2, line 20, overstrike "11." and insert immediately thereafter "12."
Page 2, line 24, oversirlke "12." and insert immedialely therealter "13."

Page 2, line 29, overstrike "13." and insert immediately thereafter "14."

Page 3, remove line 31

Page 4, line 1, replace "14" with "15"

Page 4, line 2, after "agtion" insert "or a person who suftfers bodily injury caused by a petroleum

relgase”
Page 4, rl1lnea 6, remove "There is gstablished a petroloum release compensation board to assis|
‘!“gli

Page 4, remove lines 7 and B
Page 4, line 9, remove "gffective dale of this Acl," and remove the ovarslrike over "advigery”

Page No. 1 10655.0103




Page 4, line 10, replace "ong" with "{hree”, remove the oversirike over “afe", and remove “is"

Page 4, line 21, remove the overstrike over "sixty-twe-dotars-and-hifty-eents-per-diem” and

remove "compensation as may be"

Page 4, line 22, remove "established by rule”

Page 4, line 27, remove the overstrike over "administrator”, remove “"commissioner”, and
remove “The"

Page 4, line 28, remove "commissioner may appoint an administrator 1o assist in the
adminisiration of the fund."

Page 4, line 29, remove the overstrike over "administratet’, remove "commissioner”, and

remove the overstrike over "keep-the-beard"

Page 4, line 30, remove the overstrike over "apprised-eithefund's-generat-operations” and
remove "assist and advise the commissioner”

Page 4, line 31, replace "quarter” with "half"

Page 5, line 1, replace "commissioner” with "adminisirator

Page 5, line 2, after "claims" ‘nsert "by the adminisirator”

Page 5, line 5, replace "commissioner” with "administrator”

SRR SATAS ST A

penod insert "The clam1ant or the admtmstratc_)r may_appeal the board's decxsrqn_tp_ Lhc_r
commissioner.”

Page 5, line 11, remove the overstrike over "administrator” and remove "commissioner”

Page 5, line 16, replace "commissioner" with "administrator"

Page 9, line 7, remove the oversirike over "administrater” and remove "commissionet”

Page 9, line 13, remove the overstrike over "administrater’ and remove “commissioner”

Page 9, line 24, replace "commissloner” with "fund"

Page 9, line 28, remove "its preleak value or to"

Page 9, line Izg, replace " whichever Is less, and includes compensation from the fund for tor
_O_[" W t nl

3. The fund shall relmburse the tank owner, operator, or dealer for bodily

B Inju ies 10 a third party caused by a petroleum release It the provisions of
subdivisions a, b, ¢. and d of subsection { were met ai the time the releasc
w_ggm_m_nmmwmgmmm

Page 9, remove line 30

Page 10, line 2, after "matier” inser! “|n a proceeding in which the fund has been made a party”
Page No. 2 10655.0103




Page 10, line 3, after "parties” insert "in a proceeding in which the fund has been made_a party"

Page 10, line 7, replace "3" with "4" and remove "preleak”
Page 10, line 10, replace "4" with "8"
Page 10, line 13, replace "5" with "6"

Page 14, line 15, remove the overstrike over "administratet” and remove "commissioner”

Page 14, line 22, remove the overstrike over "admiristrater” and remove "commissioner”

Page 14, line 29, after the underscored period insert "The administrator may investigate the
purchase of insurance that reimburses an owner or operator for properly damage
claims by third parties other than _claims for costs of corrective action."

Renumber accurdingly

Page No. 3 10665.0103




Date: &2 /1-0l
Roll Call Vote #:  {

2601 HOUSE STANDING COMMITTEE ROLL CALL YOTES
BILL/RESOLUTION NO. # 5 o
B139/

House  Industry, Business and Labor Committee

Legislative Council Amendment Number

Action Taken w_w_mxud*
Motion Made By )(QJA e Seconded By m,MQAA_‘_M

Representatives ch/ No Representatives Yes /F No I

Chairman- Rick Berg v Rep. Jim Kasper v,
Vice-Chairman George Keiser /, Rep, Matthew M. Klein v

Rep. Mary Ekstorm v/ Rep. Myron Koppang Py

[ Rep. Rod Froelich v/ Rep. Doug Lemieux N
Rep. Glen Froseth v Rep, Bill Pietsch V4 )
Rep. Roxanne Jensen v ¥ Rep, Dan Ruby vV oA,
Rep. Nancy Johnson V4 Rep. Dale C. Severson A

Rep. Elwood Thorpe

. e[

A R
/

Total (Yes)

Absent .
Floor Assignment h g/7[) WA

If the vote is on an amendment, briefly indicate intent:




REPORT OF STANDING COMMITTEE (410) Module No: HR-29-3622

February 16, 2001 9:29 a.m. Cartier: Jensen
insert LC: 10655.0104 Title: .0200

REPORT OF STANDING COMMITTEE
HB 1391: Industry, Business and Labor Committee (Rep. Berg, Chairman) recommends
AMENDMENTS AS FOLLOWS and when so amended, recommends DO PASGH
(14 YEAS, 0 NAYS, 1 ABSENT AND NOT VOTING). HB 1391 was placed on the

Sixth order on the calendar.

Page 1, line 12, remove the underscored comma

Page 1, line 13, remove "approve, and disaflow”

Page 1, line 23, remove the oversirike over "“Administralor—means-the-manager-ot-the-slate

Page 1, line 24, reamove the overstrike over "3:"
Page 2, line 1, replace "3" with "4"

Page 2, ling 2, overstrike “4." and insert immediately therealter "5," and ovarstrike "taken to"
and insert immediately therealter "required by the depariment to"

Page 2, line 8, overstrike "5." and insert immediately thereafter “6."
Page 2, line 10, overstrike “6." and insert immediately thereafter "7."
Page 2, line 11, overstrike "7." and insert immediately thereafler "8,"
Page 2, line 12, overstrike "8." and insert immediately thereafter "9’
Page 2, line 14, overstrike "9." and insert Immediately thereafter "10,"
Page 2, line 16, overstrike "10." and insert immedialely thereafter "11."
Page 2, line 20, overstrike "11." and Insert immediately therealier “12,"
Page 2, line 24, overstrike "12." and Inserl immediately thereafter "13,"
Page 2, line 29, overstrike "13." and inserl immediately thereafter “14."
Page 3, remove line 31

Page 4, line 1, replace "14" with "15"

Page 4, line 2, after "g'glllon" Insert "or_a person who sutffers bodily Injury caused by a

pelroleum release
Page 4, line 6, remove "There |s established a_peliroleum releage compensation boatd to
assist the"

Page 4, remove lines 7 and 8

Page 4, line 8, remove "effective date of this Acl," and remove the overstirike over "advieery"
Page 4, line 10, replace "one" with "three", remove the overstrike over "are”, and remove "|g"

Page 4, line 21, remove tha overstrlk_ez?_cz over "shdy-twe-dollare-and -ty -eente-per-diem” and
ompensation as may.

remove "¢ "

HA.29-3622

(2) DEBK, (3) COMM Page No. 1




REPORT OF STANDING COMMITTEE (410) Module No: HR.29-3622

February 16, 2001 9:29 a.m. Carrier: Jonsen
insert LC: 10655.0104 Title: .0200

Page 4, line 22, remove "egstablished by rule"

Page 4, line 27, remove the oversirike over "administrater”, remove "commissioner”, and
remove "The"

administration of the fund.”

L}

Page 4, line 29, remove the oversirike over "administraler”, remove "commissioner”, and

remove the oversirike over "keep-the-beard"
Page 4, line 30, remove the overstrike over "apprsed-ol-the—-funds—general-operations” and

remove "assisi and advise the commissioner”

Page 5, line 2, replace "that" wilh "by the administrator which"

Page 5, line 5, replace "commissioner" with "adminisirator”

pertod insert "The claimant or the administralor may_appeal the board'’s decision to the
commissionar."

Page 5, line 11, remove the overslrike over "administrater” and remove "commissioner”

Page 5, line 16, replace "commissioner” with "administrator”
Page 9, line 7, remove the overstrike over "administrater” and remave "commissioner”

Page 9, line 13, remove the overstrike over "admirtstrates” and remove “commissioner”

Page 9, line 24, replace "gommigsioner” with "fund”

Peage 9, line ﬁ?, replace ", whichever Is less, and includes compensation from the fund for tort
.QI" W t ",-_

3. The fund shall reimburse the tank owner, operator,_or dealer for bodily
injurles to a third parly caused by a petroleum release it the provisions of
subdivisions a, b, ¢, and d of subsection 1 were met at the time the release
was discovered In an.amount determined by:"

Page 9, remove line 30

Page 10, line 2, after "malter" Insert "In & preceeding In whigh the fund has been made a party"
proceeding in which the fund Las been made a party”

Page 10, line 7, replace "3" with "4" and remove "preleak"
Page 10, line 10, replace "4" with "5"
Page 10, line 13, replace "§" with "g"

.

(2) DEBK, (3) COMM Page No. 2 HR-26-3022




REPORT OF STANDING COMMITTEE (410) Module No: HR-29-3622

February 16, 2001 9:29 a.m. Carrier: Jensen
Insert LC: 10655.0104 Title: .0200

Page 10, after line 186, insert;

"7. The fund shall reimburse the department for all costs, attorneys' fees, and
other legal expenses _relating to administrative and adjudicative
proceedings under this chapter_and any subsequent legal proceeding.
Any monles reimbursed must be deposited in the department's operating
fund In the slate treasury and must be spent subject to appropriation by
the legislative assembly.”

Page 14, line 15, remove the overstrike over "administrater” and remove "commissioner”

Page 14, line 22, remove the overstrike over "aedministrater” and remove "commissioner”

Page 14, line 29, after the underscored period insert "The_administrator may_investigate the
purchase of insurance that reimburses an owner or operator for_property damage
claims by third parties other than claims for costs of corrective action,"

Renumber accordingly

(2) DESK, (3) COMM Page No. 3 HR-20.3622
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2001 SENATE STANDING COMMIUTTEE MINUTES
BHL/RESOLUTION NO, HB 139
Senate Government and Veterans Aftairs Committee
O Conference Commitiee

Hearing Date March {6, 2001

TapeNumber [ SideA ] SideB | Mewrs

ned the hearing on HB 1391 which relates to petroleum

_Committee Clerk Signature.

Minutes: Chairman Krebshach
release remediation, Appearing before the conmmittee to introduce the bill was Representative
Frank Wald, District 37, who is the prime sponsor of the bitl. HB 1391 is an old [riend which
was introduced in the 1981 session. At that time the Environmental Protection Agency said that
operators who had underground storage tanks had to have liability insurance in the amount of'$
miltion and that limit has now changed for on and off premises clean ap and property damage
and bodily injury, At that time insurance was not available in the commercial insurance markel
for any price at any cost, [t was decided like most states to set up the states own pool. This pool
has been i existence since then, Initially it started with %4 cent per gallon at start up and then it
was changed to a registration fee. Representative Ole Aarsvold, district 20, appeared belore the
committee as a proponent and cosponsor of the bill. He asked the committees favorable passage

of the bill, Calvin Rolfson, representing the North Dakota Petroleum Marketers Associntion

appeared before the committee, A copy of his written testimony is attached. Senator T,




Page 2

Scnate Government and Veterans Affairs Committee
Bill/Resolution Number HB 1391

Hearing Date March 16, 2001

Mathern indicated that when you were explaining the amendments 1 didn't understand or )
thought maybe you said a different werd than is in here, On the second tine of the second
amendment the last word, 1 thought I heard you say at. Mr. Rolfson indicated that he had
misrcad it, Matt Bjornson, independent dealer from Cavalier, ND appeared before the
committee, He was also before the committee as the chairman of the Norti Dakota Petroleum
Marketers Association. He handed out copies of the Tocations of various independent dealers in
North Dakota, They are scattered across the state in big cities and small towns, They represent
jobbers, dealers, truck stops and convenience stores. Members are branded, unbranded
cooperatives, The tank fund was originated by tank owners in the fate 80's in response to the
EPA rules which required them to have some kind of mechanism (o satisty their insurance
requirements. The fund is totally funded by tank owners. One of the essentiad changes of HI3
1391 is that the fund is providing $1 million coverage for corrective action and for compensating
third partics for bodily injury and property damage. On the second sheet of the handout he
included copices of the federal regulations which specifically state that and that has been one of
the grey areas in the current status of the law that we really feel needs to be fixed. They don't
want to jeopardize their businesses should the EPA feel that the fund is not adeguate,
Commereial insurance is too costly so this fund is essential to do this. We feel the proposed fee
triggers in this bill are very appropriate considering the current and past financial condition of the
fund, Questions were offered by Senators Kilzer and Dever,  Dave Froelich, Missouri Valley
Petroleum, Bismarck/Mandan, appeared betore the committee and spoke in support of HEB 1391,
Jeff Bitz, Administrator of the Petroleum Tank Fund, appeared before the commitiee, He
responded to Senator Kilzer’s question regarding claims cither pending or active. Richard

Schlosser representing the North Dakota Farmers Union, representing approximately 35,000




Page 3

Senate Government and Yeterans Affairs Committee
Bill/Pesolution Number HB 1391

Hearing Date March 16, 2001

members. He presented a resolution on behal € of Jeff Wagner, president of the North Dakota
Cooperntive Managers Association, They recommend a Do Pass on this picee of legislation,
Chuck Johnson, representing the Insurance department, appeared in a neutral position, He
indicated that with the addition of amendments on the house side plus the amendments proposed
by the senate the Insurance Commissioner and his department support the bill, Dave Glutt of the
health department also appeured before the committee and indicated they have no coneerns other
than liability, ‘There was nothing further Chalrman Krebshach closed the hearing on HIs 1391,
A motion to amend was made by Senator ‘T, Mathern, seconded by Senator Wardner, Roll
Call vote indicated 5 Yeas, 0 Nays, with the vote left open for I Absent member. A motion for
Do Pass as Amended was made by Senator T, Mathern, seconded by Senator Wardner. Roll Cali
Vole indicated 5 Yeas, 0 Nays, with the vote left open for 1 Absent member, [t was discovered
that an additional amendment needed to be ndded to the bill, A voice vote was taken for
reconsideration of the committecs action on HB 1391, All members were in favor, A motion (o
further amend SB 1391 was made by Senator Mathern, seconded by Senator Wardner. Roll Call
Vote indicated 5 Yeas, 0 Nays, and the vote left open for | Absent member, A motion for Do
Pass as Amended was made by Senator Wardner, scconded by Senator T, Mathern, Roll Call
Vote indicated 5 Yeas, 0 Nays, and the vote left open for 1 Absent member, The absent member
voted on the amendment adoption and the Do Pass motion on Monday March 19, 2001, The

vote then became 6 Yeas, 0 Nays, and 0 Absent or Not Voting on the adoption of the amendment

and the passage of the bill.




Date: Tfi/’l.)/@l
Roll Call Vote #: ]

2001 SENATE STANDING COMMITTEE ROLL CALL YOTES
BILL/RESOLUTION NO, 4 F ! }’ (l/ ( Eru)zos*--f )
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Senate GOVERNMENT AND VETERAN'S AFFAIRS Committee
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Conference Committee

Legislative Council Amendment Number
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Action Taken ,—- )+l
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Senators
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[f the vote is on an amendment, briefly indicate intent:
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2001 SENATE STANDING COMMITTEE ROLL CALL VOTES
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Senators
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Senator Ralph Kilzer /
Senator Rich Wardner

Total (Yes) (0 No O

Absent O -

Floor Assignment .b eneHor wﬂ i'(’ﬂf’f'

If the vote is on an amendment, briefly indicate intent:
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2001 SENATE STANDING COMMITTEE ROLL CALL VOTES
BILL/RESOLUTION NO. }(8 || Enamssfd

Senate _GOVERNMENT AND VETERAN'S AFFAIRS Commiltee

Subcommitteo on ~ )
or
Conference Committee

Legislative Council Amendment Number

Action Taken Fi ey Hmc.nﬂ

Motion Made By Seconded

Sep T. Mathan By Sen. ardmy
Senators Y¢s | No Scunators Yes | No
Senator Karen Krebsbach, Chr, Vv, Senator Carolyn Nelson A |
Senator Dick Dever, Vice-Chr. V, Senator Tim Mathern '
Senator Ralph Kilzer v/
Senator Rich Wardner 4
|
L ]
| l
|
l
|
w_—L——J
Total (Yes) (Q No O
Absent O

Floor Assignment

If the vote is on an amendment, briefly indicate intent:
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2001 SENATE STANDING COMMITTEE ROLL CALL YOTES
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Senate _GOVERNMENT AND VETERAN'S AFFAIRS Committee

Subcommittee on
or
Conference Commitice

Legislative Council Amendment Number

Action Taken u)() &ﬁ9 Q% HnQM

Motion Made By | Seconded -
Sen [Qdying By Seu. T, Mather

Senators
Senator Karen Krebsbach, Chr, > Senator Carolyn Nelson
| Senator Dick Dever, Vice-Chr, Senator Tim Mathern
Penator Ralph Kilzer
Senator Rich Wardner

Total (Yes) fo No O

Absent Q
Floor Assignment 5 en U\) ay An@/

If the vote is on an amendment, briefly indicate intent:




REPORT OF STANDING COMMITTEE (410) Module No: 8R-47-8978

Maroh 19, 2001 9:23 a.m. Carrier: Wardner
Insert LC: 10656.0201 Title: .0300

REPORT OF STANDING COMMITTEE
HB 1391, as engrossed: Government and Velerans Affairs Committee (8en. Krehsbach,
Chalrman) recommends AMENDMENTS AS FOLLOWS and when so amonded,
recommends DO PASS (6 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING).
Engrossed HB 1391 was placed on the Sixth order on the calendar.

Page 4, line 2, afler "Injury” Insert "or property damage”

Page 5, line 3, replace "hoard" with "commissioner"

Page 10, line 9, replace "If" with "In_any_civil action against the owner, operator, or dealor for
damages resulting from_ a petrolaum release, If the pre-leak condition of real eslate is

{", replace the first "value" with "pre leak _condition", and replace tho

second "value"” with "condition”

Page 10, line 12, replace "finding does” with "fund may"

Page 10, line 15, after "accepling” insert "monelary” and after "compensation” insert "directly”

Renumber accordingly

(2 UESK, (3) COMM Page No. 1 SR-47-5078

©_* [ Y




2001 TESTIMONY

HB 1391
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40 CFR 280 SUBPART H FINANCIAL RESPONSIBILITY Fage S of 67

telationship other than monetary compensation that provides a motivation for (he
guarantor Lo provide u gusrantes,

Tanglble net worth means the langible assets thal remaln afler deducting (labilitles;
such assels do not include intangiblos such as goodwill and rights to patents or
royalties. tor pumoses of this deflnition, "assets" means ull exisling and all
probable future economio beneflts obtained or controlled by a purticufar untity as a

result of past transactions.

Termination under § 280.97(b)(1) and § 280.97(b)(2) means only those chiunges
that could result in a gap In coveruge as where the insuroed has not obtained
gubstitute coverage or has obtalned substitule coverage with a different retroactive

date than the retroaclive datc of the original policy.

(53 FR 43370, Oct, 20, 1988, us amended at 54 FR 47081, Nov. 9, 1989]
Scction 280.93 Amount and scope of required financial responsibility,

(a) Ownecrs or operatots of petroleum uudcrgmund storage tanks must detnonstrate

financial responsibility for taking corrcetive action and for compengating third
iy and proper(y damage caused by accidental releases arising

from (he operation of petroleum underground storage tanks in at least the [ollowlng
per-occurrence amounts.

(1) For owners or operators of petroleum underground storage tanks that arc
located at petrolcum marketing fucilities, or that handle un average of torce than
10,000 gallons of petroleum per month bused on annual throughput for the

previous calendar year; $1 million,

(2) For all other owuers or operatars of petroleum underground storage tanks;
$500,000,

(b) Owners or operators of petroleum underground storage tanks must demonstrate
financial rec pousnbxhty for taking corrective action and for compensating third

parties for bodily injury and property damage causcd by accidental relcases arising
from the oporation of petroleum underground storage tanks in at Jeast the following

anuual aggregate amounts:

(1) For owners or operators of 1 to 100 petroleum underground storagce tanks, $!
million; and

(2) For owners or operators of 101 or more petroleum underground storage tanks,
$2 million.

(c) For the purposes of paragraphs (b) and (f) of this sccuon, only, "a petreleum
underground storage tank” icans a singlc containment unit and docs not inean
combinations of single containment units,

(d) Except as provided in paragraph (¢) of this section, if the owncr or operator

le://CAWINNT\Profiles\A dministrator\Desktop\epa 88 rules.htm 1/5/01




HOUSE BILL NO. 1391

Presented by: Charles E. Johnson
General Counsel
North Dakota Insurance Department

Before: Industry, Business and L.abor Committee
Representatlve Rick Berg, Chairman
Date: February 6, 2001
TESTIMONY

Good morning, Mr, Chairman and members of the committee:

My name Is Chuck Johnson and | am the General Counsel for the North Dakota Insurance
Department. This blll makes three major changes to the laws governinyg the operation of
the Pefroleum Tank Release Compensation Fund administered by the Insurance

Commissloner:

1, It removes the Commissioner as the ultimate decislon-maker for the Fund
and replaces the Commissioner with a five-menmber private board (Sections
3,4, and 5).

2. It replaces the Fund's present "public health and safety" standard for

reimbursement for cleanup costs for third party property claims with a "fair

market value" standard (Section 18).

3. It Increases the Fund's present limit on third party claims, whether for
property damage or personal injury, from $250,000 to $1 miltion (Section 27).

The Insurance Department opposes these major changes and offers amendments that:




Restoresthe Commissloner's authority as the ultimate decision maker for tha
Fund,

2. Restores the public health and safety standard for neighboring property
cleanup, and

3. Restores the $260,000 maximum liabllity limit for third party clams.

In lieu of accepting the Department’'s amendments, we ask that the blll be given a "Do Not
Pass" recommendation,

The Fund origlnated in 1989 in response to federal environmental legislation that required

that each petroleum tank owner or operator purchase insurance or otherwise provide
security of at least $1 million to cover cleanup costs for petroleum releases.

The federal leglislation was in response to petroleum releases by tank owners who were

not sufficiently financially solvent to pay for the needed cleanup costs. The states and the
federal government ended up paying for the cleanup costs.

The federal law allowed states to establish a fund such as our Petroleum Tank Release
Compensation Fund (the Fund). To meet the federal financial responsibility requirements,
a tank owner was allowed to register his tanks with the Fund and pay a $50 annual
registration fee. In return the Fund covered the cost of cleanup as deterrined by the
Health Department to be necessary to protect the public heaith and safety.

The Health Department decides which cleanup action is appropriate on a site-by-site basis.
The extent of corrective action varies by site, depending upon the location of the site, local
hydrogeology, the soils present, proximity to business, proximity to of residences, proximity
to and kind of public utilities present, presence of surface streams, etc. Pollution travels
further and faster the looser the solls and is more of a danger when near groundwater
sources,




The focus of determining appropriate corrective action (remediation) is on protecting public

health and safety,

Assessing a <lte is a subjective task thatl also involves certain objective elements. Itis a
subjective task for Health Department professional or the contracted consultants. This bill
would transfer that respongibllity in third party situations to a private professional hired by
the nelghboring landowner. The standard would no longer be the public health and safety,
but would be a falr market value standard. The cost of cleanup would increase

substantially.

This bill will establish a dual standard for recovery for cleanup costs. For cleanup costs on
land owned by the operator, the standard will be the Health Departmant's health and safety
standard. For neighboring land, the standard will be an arbitrary standard set by some
consultant hired by the neighboring landowner, It [s virtually Impcssible to remove all
traces of contamination from solls that are affected by a release. The Fund could be
forced to spend numerous dollars trying to meet the demands of a landowner that insisted
that all traces of petroleum be removed from his property before the property is deemed

to have been returnad to its fair market value.

This change will significantly Increase the costs to the Fund. The actual impact Is
impossible to predict Only an extensive study of location, age, construction, and other
relevant factors impacting each existing tank site by a risk assessment actuary could
reasonably estimate the impact on the Fund. Petroleum will naturally oxidize over a period
of time. If the contamination does not affect public health or safety, there is no urgent

public need to remove contaminated soil.

The tank ownere are not left without a remedy. Each owner can purchase a commercial
excess or commercial wrap-around incurance policy that reimburses the tank owner for

c'eanup costs over and above those required by the Health Department.

It should also be noted that adopting a fair market value standard creates a significant




disparity between tank ownars. Major cities have much higher fair market land values than
rural areas. Covering falr market vaiues In major cities will provide a greater benefit {o the
urban tank owners than those in rural areas, yet premiums are the sams for both. In
reality, if this blll passes without the Department's amendments, premiums should he

adlusted 1o reflect this disparity,

The changes remove the Commissioner as the Fund's ultimale decision-maker. [t
replaces the Commissioner with a private board of five members, the majority of which are
netroleum tank owners. The supporters of this bill give no valid reason for the change.
It seams that the Fund would be better managed by an disinterested elected official than
by a private board with members that have an interest in receiving payments fiom the

Fund.

[LIkewise, the supporters give no good reason for changing the limits of exposure for the
Fund. The limits are the same as those for other actions against the state, and unless

good reason for change Is made, should remain the same,

This completes my formal testimony and | would be happy to answer any questions the

commiitee may have.




Prepared by the North Dakotu
Insurance Department
Fabruary 0, 200}

PROPOSED AMENDMENTS 'TO HOUSE BILL NO. 1391
(SET 1)

Page 1, line 12, remove the underscored comma

age 1, line 13, remove “gpprove, and disallow”

Page 1, line 23, remove the overstrike from “EAdminsstratort-means the-managerofthe-statefire
and-tornado-fimd:”

sage 1, line 24, remove the overstrike from “3="

Page 2, line 1, replace 3. with 4.

vage 2, line 2, overstrike ''4.” and insert immedialely thereafter *5." and overstrike “aken 10"
and insert immediately thereafier “required by the depariment to”

‘ Page 2, line 8, overstrike *5." and msert immediately thereafter “¢.”
Page 2, line 10, overstrike “6," and insert immediately therealter **7."
Page 2, line 11, oversinke 7. and insert immediately thereafiey **8,”
Page 2, line 12, oversirike “*8.” and insert ‘mmediately thereafter “g"
ge 4, )
Page 2, line 14, overstrike *9.” and insert immediately thereafter *10,”
Page 2, line 16, overstrike *'10.” and insert immediately thereafter “1.”
ge 4,
Page 2, line 20, overstrike “11.” and insert immediatel thereafter *12."
g

Page 2, line 24, overstrike 12, and insert immediately thereafter ‘13,

Page 2, line 29, overstrike “13.” and insert immediately thereafter “14.”

Page 4, line 1, overstrike “14.” and iusert immediately thereafter “13,”

Page 4, line 2, afier “action” anu before the period insert “or a person who_suffers bodily injury
caused by a petroleum release”




Page 4, line 6, remove “There is established a petroleum rejease compensation board to assist
the”

Page 4, lines 7 and 8

Page 4, line 9, remove “effective date of this Act.” and remove the overstrike from “advisory”

Page 4, line 10, replace “one” with “three”, remove overstrike from “are”, and remove “is”

Page 4, line 21, remove the overstrike from “stxty-two-doHars-and-fifty-cemts-perdiem” and

remove ‘‘compensation as may be”

Page 4, line 22, remove “gstablished by rule”

Page 4, line 27, remove the overstrike {rom "admintstrator”, remove “commissioner”, and
remove “The"

Page 4, line 28, remove “commissioner may appoint an administrator to assist in the
administration of the fund.”

Page 4, line 29, remove the overstrike from “administratot”, remove “commissionet”, and

remove the overstrike from *‘keepthe-board”
Page 4, line 30, remove the overstrike from “apprised-of-the-fund*sgeneratoperations” and

remove “assist and advise the commissioner,”

Page 4, line 31, replace “quarter” with “hal{”

Page S, line 1, replace “commissioner” with “administrator”

Page 5, line 2, after “claims” insert “by the administrator”
Page 5, line 4, remove A claimant aggrieved by a”
Page 5, line §, replace “commissioner” with “administrator”

Page 5, line 6, replace “commissionet” with “adminjstrator” and after the second period insert
“The claimant or the administys eal the board’s decisi the commissioner,”

Page 5, line 7, replace “board” with “conunissionet”
Page 5, line 11, remove the v erstrike from “admintstrator” and remove “commissioner”

Page 5, line 16, replace “commissioner” with “administrator"




Page 9, line 7, remove the overstrike from “admintstrator” and remove “commissioner”

Page 9, line 13, remove the overstrike from “‘administrater”’ and remove “commissioner”

Page 9, line 24, replace “‘commissioner” with “fund”

Page 9, line 28, remove "its preleak value or to™

Page 9, line 29, replace “, whichever is [ess, and includes compensation from the fund for tort or”
with a period

Page 9, remove line 30
Page 9, after line 30, insert the following:

“3, The fund shall reimburse the tank owner, operator, or dealer for bodily
injuries to a third party caused by a petroleum release if the provisions of
subdivisions a, b, ¢, and d of subsection | were met af the time the release
was discovered in an amount determined by:”

Page 10, line 2, after “matter” and before the semicolon insert “'in_a proceeding in which the fund
has been made u pary"”

Page 10, line 3, after “parties” and before the semicolon insert “in a procceding in which the fund
has been made a party”

Page 10, replace lines 7 through 16 with the following:

“4  The fund shall not compensate for attorney’s fecs of owners, operators,
dealers, or a third party or for exemplary damages, criminal fines, ot

adminjstrative penalties.”

Page 14, line 15, remove the overstrike from “admintstrator’ and remove “commissioner”

Page 14, line 22, remove the overstrike from “‘admintstrator” and remove “commissioner”
Page 14, line 29, after the period insert “The administr ay investigate the purchase of

jnsurance that reimburse W ‘onera r erty damage clai
parties other than claims for costs of corrective action.”

Renumber accordingly




Prepared by the North Dakota
Insurance Department
February 6, 2001

PROPOSED AMENDMENTS TO HOUSE BILL NO. 1391
(SET 2)

Page 5, line 6, afler “may” insert “recommend that the commiissioner”

Page 13, remove lines 20 through 25

Page 13, line 26, overstrike “7.” and insert immediately thereafter “3.”

Page 13, line 27, remove the overstrike from “the”

Page 13, line 28, remove the overstrike from “mmnmn%hﬁkﬁbwtd-pﬂmmﬁd
snbsccﬁm%ﬂmhm‘&%%@%" and remove “one”

Page 13, line 29, remove “milljon dollars

3

. Page 14, line 1, overstrike “8.” and insert immediately thereafter “0,

”"

Page 14, line 5, overstrike “9.” and insert immediatel thereafter 7,
g Yy

Renumber accordingly




February 6, 2001

PROPOSED AMENDMENTS TO HOUSE BILL NO. 1391
(SET 3)

Page 1, line 1, after "Act” inserl “to creatle and enact a new section to chapter 23-37 of the North
Dakota Century Code, relating to petroleum release remediation, and”

Page 1, after line 6, insert:

“SECTION 1. A new scction lo chapter 23-37 of the North Dakota Century
Code is created and enacted as follows:

Limitations of liability.

1. A third party that accepts compensation from the fund for reimbursement
for the costs of correclive action as required by the department due to a
release caused by a tank owner, operator, or dealer covered by the fund is
deemed 1o have waived any cause of action against the fund and against
the tank owner, operator, or dealer,

A party may not seelk compensation for property damage caused by a
petroleum release from a tank owner, operator, or dealer covered by the
fund in excess of the costs of cotrective action as required by the

department.

Liability of the tank owner, operator, or dealer to third parties for
correclive action or personal injuries and property damage may not exceed,
per person, one mitlion dollars.”

Renumber accordingly
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TESTIMONY
BY
CALVIN N. ROLFSCN
ON BEHALF OF
NORTH DAKOTA PETROLEUM MARKETERS ASSOCIATION
IN SUPPORT OF
HOUSE BILL 1391

My name is 2al Rolfson. | am an attorney in private practice here in Bismarck.
| represent the North Dakota Petroleum Marketers Association. | appear on their
behalf in support of House Bill 1391 with certain amendments.

Before beginning an overview of House Bill 1391, | will briefly explain the
concept of the North Dakota Petroleum Tank Release Compensation Fund (the “tank
fund”).

The fund was created in 1989 to provide North Dakota's petroleum tank
owners and operators with coverage that is required to be provided by regulations

of the Environmental Protection Agency. The minimum coverage required by EPA

regulations is $1 million. The fund Is used to pay cleanup costs when a petroleum

" release (meaning a leak or splll) has occurred. The law provides for a $5,000

deductible that each petroleum owner must first pay before there is any coverage
provided. The fund is administered by the North Dakota Insurance Department
through an administrator appointed for that purpose. The administrator of the tank
fund Is the administrator of the state fire and tornado fund.

The fund has been generally effective since its inception. Alithe dollars in the

fund are fully pald by the tank owners to provide for the required protection. There




are currently 6,123 tanks registered with the fund and covered by its protective
provisions. Those tanks are situated at 1,834 sites across the State of North Dakota.
There is currently $8.2 million In the fund. The fund has continually grown since its
inception. Two years ago, the fund balance was $7.5 million,

The average claim paid from tﬁe fund amounts to $15,106 with an average
claim exposure (reserve for each claim) set at $19,000. The fund has paid out since

!

its inception a total of $3.5 million in claims.

The fund Is administered by the Insurance Department and provides tank
owners with the coverage mandated by state law and federal regulations. Private
insurance for fuel tanks is extremely expensive when purchased individually.
Reinsurance and excess insurance coverage from the fund is needed and the Bill
will address this issue,

To refresh the memories of the veteran legislators on the Committee, and for
the new members on the committee who may not familiar with the fund, the following
overview might help.

The fund Is In place for the protection of tank owners who serve a vital public
function by storing petroleum products and for the protection of the general public
as a whole. If a tank should release a petroleum product into the environment, a
claim would be made to the fund by the third party who was affected or damaged by
the release. The North Dakota Department of Heaith and their environmental
engineers would declde if a cleanup process should begin and when the site would
be fully remediated. The fund would pay for site remedlation beyond the $5,000

2




deductible amiount and up to the maximum amount avallable under law, which is $1

million per occurrence and $2 million in the aggregate.

Currently, a party aggrieved by the decision of the administrator can currently

saeek a review by an advisory board of 3 members that has no statutory authority to
approve, modify or reject the declsfon of the administrator. In other words, the
review by the advisory board is strictly advisory. Following the advisory board
review, the decision of the. administrator can be a;apealed to the commissioner who
is the final executive authority, subject to administrative appeal rights under NDCC
Chapter 28-32 that go the District Court and ultimately to the Supreme Couit of North
Dakota.

While this Is an oversimplification of how the fund works, | would like to next

review the changes that are proposed by this Bill and overview the amendments that

will be submitted to you by the Insurance Department. To begin with, | should state

that representatives of the North Dakota Petroleum Marketers Association and
represontatives of the North Dakota insurance Department, have visited many times
over the past weeks to review this Blil and recommend changes that would be
acceptable to both the Department and the tank owners, The Association has
worked closely with Insurance Commissioner Jim Poolman, his legal counsel, Mr.
Johnson and Mr. Holloway and Tank Fund Administrator, Jeff Bitz, We have also
collaborated with the prime sponsor, Rep. Wald. We are collectively recommending
amendmants to the Bill that both the commissioner and the Assoclation members

' can suppotrt and recommend to this committee. There a fow amendments that the
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Commissioner's office is proposing that we oppose and we leave to the decision of
this Committee and the Legislative Assembly as to those public policy matters. You
will hear more about that in just a bit.

What this Bill does, along with the amendments we have agreed upon with

the Insurance Department, is to change the law in six basic areas.

First, under Section 3 of the Bill, the makeup of the board has been expanded
from three to five members. Currently there are Ithree members appointed by the
Governorwho are “active in petroleum marketing.” Because a broader-based board
would provide more depth of experience and input, the Bill expands the board to five

members. The board currently receives no compensation and they are merely paild

their expenses when attending meetings. Under the amendments, that would not

change.
There is little guidance given in the law now to describe who should be on the
board and the Bill provides an expansion in this area. The current law would be

changed under this Bill to have 3 of 5 board members active In petroleum marketing,

one would have a particular experience in petroleum, crude oil or refining, and one
would be active In the insurance industry. The Governor would continue to appoint
all members who would be subject to these qualifications at the time the legislation
becomes effective.

The second change addressad by the Bill concerns whether the board shouid
be advisory or a working board. Currently the board is merely advisory and the

adminlstrator is not required to follow any of their directions. It was the bellef of the
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Assoclation, with which the Insurance Department has agreed, that with the
expanded board, a mechanism should be established to provide for a more formél
review process from decisions of the administrator in which the board’s decisiot:s
would control, subject to the commissioner’s right to sustain or overrule the board.
This process seems more proper aﬁd creafles an appropriate buffer between the
administrator and the commissioner. There is also little need to have the Governor
appolnt the board If it is merely advisory. This prc;vision provides more considered
analysis by the board, moves the board from a perceived “puppet” board to one with
more Inherent responsibility, and provides more meaningful input to the
commissioner if the board’s declsions should be appealed to him,

The third change is to add a definition of “third party” to the chapter.
Currently “third party” Is undefined and has created some question or confusion in
decisions by the administrator and the commissioner. “Third party” Is defined at the
top of page 4 of the Bill to mean any person who Is damaged by any act of a
registered owner that requires corrective action or a person who suffers bodily
injury caused by a petroleum release. This brings the coverage of the fund in line
with federal regulations. Since the dollars In the fund are contributed exclusively
by the tank owners and tha public they serve are the ones to whom protection Is
afforded under this state law and as required under the federal rules, that expanded
dofinition is approptiate and plugs a hole In current law,

The fourth Issue that is changed in the Blll Is to limit the fund exposure of the
contributing tank owners In cases of petroloum releases to payments of $1 milllon
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per occurrence and $2 million In the aggregate as set out ins Subsection 1 of
Section 23-37-18 found on paga 9 of the Bill. Since the state Iis {imiting the fund’s
exposure to that cap, as a policy matter, the state also would limit the tank owners’
exposure to corrective action liability, since it is the tank owners who are paying
100% of the premium to create the fun’d balance and pay for the administration of the
fundinthe first place. The amendments drafted by the Insurance Department calling

f

for limit of liability for tank owners who contribute to the fund are supported by the
Association and its members,

Fifth, because the fund has been continuously growing since its inception in
1989 and Is now at over $8 million, a change in the amount paid annually for each
registered tank was added to the Bill. That's found on page 8 of the Bill. Note the
floor, celling and trigger mechanilsm by which the fund is replenished. Currently,
when the fund dips below $6 million, the fee is $100 per tank, after the $100 increase
and the fund is $5.5 milllon or greater, the fee reduces to $50 per tank. The new
language reduces to $5 per tank when the fund exceeds $9 million. It will likely
reach that level by July registration this year.

Einally, another important addition to the law in this Bill is found at the bottom
of page 14. Section 23-37-30 Is amended In this Bill to permit the commissioner to

purchase relnsurance or excess Insurance to cover claims that go beyond the fund

maximums, The premiums for such insurance, if it Is available, would be paid by the

fund. The reason Is that if all contributors to the fund spread the risk out among
themsaelves, the premium to cover everyone would be significantly reduced. The
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fund administrator has assured the Association that he has and will cbntinue to
explore this option to provide further additional coverage not only to protect the
funds deposits but also the liability of tank owners that may exceed the statutory
maximums. That reinsurance would again be funded by payments into the fund
from the contributing tank owners aﬁd would not only protect the tank owners but

also third parties \who may be damaged by a petroleum release beyond the statutory

{

maximums.

| hope this broad overview of the Bill explains not only the vital importance of
this Bill to the contributing {ank owners, but also to the State of North Dakota, to the
assets of the fund that are administered by the Insurance Commissioner and to the
general public that relies upon the fund in cases of petroleum releases,

In conclusion, | want to share with you sorme philosophical issues. Again, it
is the tank owners and registrants of the fund that exclusively contribute the $8.2
milllon that Is currently in the fund and in the past 12 years have contributed the $3.5
million that has been paid out. Those tank owners provide a vital public and natlonal
service to all North Dakotans by storing and suppling petroleum products to fuel our
vehicles and agriculturai machlnery, heat our homes and improve our lives. Not
only do the tank owners and operators provide millions of dollars In tax revenue to
the State of North Dakota, they contribute in many multiples to the state's economy
as well as to the health, safety and general well belng of Its residents. No vehicle,
ambulance, interstate truck, dlesel locomotive, farm combine or snowmoblle runs
without the risks taken by the contributors to this fund. They are active and
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participating members of every community in the state, large and small. They
include the many Cenex statlons around the state and the single gas stations in your
smallest towns. One underfunded or underinsured exposure can ruin the largest or
smallest among them whose dollars provide protection to the public in this way.
On behalf of the 1,834 owners and the 6,123 tanks insured by the fund, | urge
your favorable consideration of House Bill 1391 and the amendments that will be
proposed by the Insuranpe Department. There are some gaps in the proposed

amendments | have seen and | would ask the chair to allow us to get tagether with

the fund to present a united set to the Committee in the next few days.




Proposed 'Oa/ Frowen Dot nd

PROPOSED AMENDMENTS TO HOUSE BILL 1391

Page 10, after line 16, insert:

6. The fund shall reimburse the department for all costs, attorneys’ fees, and other
legal expenses relating to administrative and adjudicative proceedings under this
chapter and any subsequent legal proceeding. Any monies reimbursed shall be
deposited in the department’s operating fund in the state treasury and shall be
spent subject to appropriation by the legislative assembly.

Renumber accordingly




TESTIMONY
BY
CALVIN N. ROLFSON
ON BEHALF OF
NORTH DAKOTA PETROLEUM MARKETERS ASSOCIATION
IN SUPPORT OF
HOUSE BILL 1391

My name is Cal Rolfson. | am an attorney In private practice here in Bismarck.
I represent the North Dakota Petroleum Marketers Assoclation, | appear on their
hehalf in support of House Bill 1391,

Before beginning an overview of House Bill 1391, | will briefly explain the
cencept of the North Dakota Petroleum Tank Release Comvensation Fund (the “tank
fund”),

The fund was created in 1989 to provide North Dakota’s petroleum tank
owners and operators with coverage that is required to be provided by regulations
of the Environmental Protection Agency. The miniraum coverage required by EPA
regulations is $1 million. The fund is used to pay cleanup costs when a petroleum
release (meaning a leak or spill) has occurred. The law provides for a $5,000
deductible that each petroleum owner must first pay before there Is any coverage
provided. The fund Is administered by the North Dakota Insurance Department
through an administrator appointed for that purpose. The administrator of the tank
fund Io the administrator of the state fire and tornado fund.

The fund has been generally effective since its inception. All the dollars in the

fund are fully pald by the tank owners to provide for the required protaction. There




. are currently 6,123 tanks reglistered with the fund and covered by its protective

provisions. Those tanks are situated at 1,834 sites across the State of North Dakota.,

There is currently $8.2 million in the fund. The fund has continually grown since its
inception. Two years ago, the fund balance was $7.5 million,

The average clalm pald from the fund amounts to $16,108 with an average

claim exposure (reserve for each claim) set at $19,000. The fund has pald out since

its Inception a total of $3.6 million In clalms,

The fund is administered by the Insurance Department and provides tank
owners with the coverage mandated by state law and federal regulations. Private
insurance for fuel tanks is extremely expensive when purchased Iindividually,

Reinsurance and excess insurance coverage from the fund is needed and the Bill

will address this Issue.

To refresh the memories of the veteran legislators on the Committee, and for

the new members on the committee who may not familiar with the fund, the following

overview might help.
The fund is in place for the protection of tank owners who serve a vital public
function by storing petroleum products and for the protection of the general public
as a whole, If a tank should release a petroleum product into the environment, a
claim would be made to the fund by the third party who was affected or damaged by
the release. The North Dakota Department of Health and their envircnmentai
engineers would decide if a cleanup process should begin and when the site would
‘ be fully remediated. The fund would pay for site remediation beyond the $5,000
2




. daductible amount and up to the maximum amount available under law, which is $1
million per occurrence and $2 miillon In the aggregate.

Currently, a party aggrioved by the decislon of the admlnistrator can currently
seek a review by an advisory board of 3 members that has no statutory authority to
approve, modify or reject the decision of the administrator. In other words, the
review by the advisory board Is strictly advisory. Following the advisory board
review, the decision of the administrator can be appealed to the commissioner who
Is the final executive authority, subject to administrative appeal rights under NDCC
Chapter 28-32 that go the District Court and uitimately to the Supreme Court of North
Dakota, |

While this is an oversimplification of how the fund works, | would like to next

. review the changes that are proposed by this Bill and overview the amendments that
will be submitted to you by the Insurance Department, To begin with, | should state
that representatives of the North Dakota Petroleum Marketers Association and
representatives of the Nofth Dakota Insurance Department, have visited many times
over the past months to review this Bill and to recommend changes that would he
acceptable to both the Department and the tank owners. The Assoclation has
worked closely with Insurance Commissioner Jim Poolman, his legal counsel, Mr.
Johnson and Mr. Holloway and Tank Fund Administrator, Jeff Bitz. We have also
worked with the prime sponsor, Rep. Wald.

We are recommending further amendments to the BIill that both the

. commissioner and the Association members can support and recommend to this

committee. You will hear more about those in just a bit,
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What this Blll does, along with the amendments we have agreed upon with
the Insurance Department, is to change the law in six basic areas.

Eirst, under Section 3 of the Eng,rossed Bill, the makeup of the board has been
expanded from three to flve members, Currently there are three members appointed
by the Governorwho are “actlve in petroleum marketing.” Because a broader-based
board would provide more depth of experlence and input, the Blll expands the board
to five members., The board currently recelves no compensation and they are
merely pald their expenses when atteriding meetings,

There Is little guldance given in the law now to describe who should be on the
board and the Bill provides an expansion in this area. The current law wouid be
changed under this Bill to have 3 of 5 beard members active in petroleum marketing,
one would have a particular experience in petroleum, ¢rude oil or refining, and one
would be active in the insurance industry, The Governor would continue to appoint
all members who would be subject to these qualifications at the time the legislation

becomes effective.

The second change addressed by the Blil concerns whether the board should

be advisory or a working board. Currently the board is merely advisory and the
administrator is not required to follow any of their directions. It was the belief of the
Association, with which the Insurance Bepartment has agreed, that with the
expanded board, a mechanism should be established to provide for a more formal
review process from decislons of the administrator in which the board's decisions

would control, subject to the commissioner’s right to sustain or overrule the boar!.
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. This process seems more proper and creates an appropriate buffer between the

administrator and the commissioner, There Is also little need to have the Governor
appoint the board If it Is merely advisory. This provision provides more consldered
analysis by the board, moves the board from a perceived “puppet” board to one with
more Inherent responsibility, and provides more meaningful input to the
commissioner If the board's decislons should be appealed to him.

The third change Is to add a definition of “third party” to the chapter.
Currently “third party” is undefined and has created some question or confusion in
declslons by the administrator and the commissioner. “Third party" is defined atthe
top of page 4 of the Blll to mean any person who is damaged by any act of a
registered owner that requires corrective action or a person who suffers bodily
injury caused by a petroleum release. This brings the coverage of the fund in line
with federal regulations. Since the dollars In the fund are contributed exclusively
by the tank owners and the public they serve are the ones to whom protection is
afforded under this state law and as required under the federal rules, that expanded
definition Is appropriate and piugs a hole in current law.

The fourth issue that is changed in the Bill is to limit the fund exposure of the
contributing tank owners In cases of petroleum releases to payments of $1 million
per occurrence and $2 million in the aggregate as set out ins Subsection 1 of
Section 23-37-18 found on page 9 of the Bill. Since the state Is limiting the fund’s
exposure to that cap, as a policy matter, the siate also would limit the tank owners'

exposure to corrective action liability, since it is the tank owners who are paying
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‘ 100% of the premium to cieate the fund balance and pay for the administration of the

fund in the first place.

Eifth, because the fund has been continuously growing since its inception in
1989 and is now at over $8 million, a change In the amount paid annually for each
registerod tank was added to the Blill, That's found on page 8 of the Bill, Note the
floor, celling and trigger mechanism by which the fund Is roplenished. Currently,
when the fund dips below $6 million, the fee is $100 per tank, after the $100 increase
and the fund Is $6.5 million or greater, the fee reduces to $50 per tank. The new
language reduces to $5 per tank when the fund exceeds $9 million. It will likely
reach that level by July registration this year (2001).

Einally, another important addition to the law in this Bill is found on page 15.
Section 23-37-30 is amended in this Bill to permit the commissloner to purchase
reinsurance or excess Insurance to cover claims that go beyond the fund
maximums. The premiums for such insurance, if it is available, would be paid by the
fund. The reason |s that if all contributors to the fund spread the risk out among
themselves, the premium to cover everyone would be significantly reduced. The
fund administrator has assured the Assoclation that he has and will continue to
explore this option to provide further additional coverage not only to protect the
funds deposits but also the liability of tank owners that may exceed the statutory
maximums. That reinsurance would again be funded by payments into the fund
from the contributing tank owners and would not only protect the tank owners but

also third parties who may be damaged by a petroleum release beyond the statutory

maximums.




| hope this broad overview of the Blll explains not only the vital Importance of
this Bl to the contributing tank owners, but also to the State of North Dakota, to the
assets of the fund that are administered by the Insurance Commissioner and to the
general public that relies upon the fund in cases of petroleum releases.

The House added several technical amendments to the Blll with the working
support of all these Intereste. | parties. These amendments essentlally changed the
Fund Board from one that was autonomous with the Commissloner of Insurance as
the administrator of the fund, to its present form with the fund administered by the
current administrator, Jr, Jeff Bitz, who also administers the state fire and tornado
fund. The amendments in the House retained the autonomy of the Board and made
Board decislons appealable to the Insurance Commissioner, The House
amendments aiso clarified the law by allowing compensation from the fund to third
parties injured by a tank release. In addition, the House added the authority of the
administrator of the fund to investigate and purchase excess insurance in case of
a catastrophic claim.

In conclusion, | want to share with you some philosophical issues. Again, it
is the tank owners and registrants of the fund that exclusively contribute the $8.2
million that is currently in the fund and in the past 12 years have contributed the $3.5
million that has been paid out. Those tank owners provide a vital public and national
service to all North Dakotans by storing and suppling petroleura products to fuel our
vehicles and agricultural machinery, heat our homes and improve our lives. Not

only do the tank owners and operators provide millions of dollars in tax revenue to
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the State of North Dakota, they contribute In many multiples to the state's economy
as well as (o the health, safety and general well being of Ite residents. No vehicle,
ambulance, Interstate truck, diesel locomotive, farm combine or snowmoblle runs
without the risks taken by the contributors to this fund. They are active and
participating members of every community in the state, large and small, They
Include the many Cenex stations around the state and the single gas stations in your
smallest towns, One underfunded or underinsured exposure can ruin the largest or
smallest among them whose dollars provide protection to the public in this way.
On behalf of the 1,834 owners and the 6,123 tanks insured hy the fund, | urge

your favorable consideration of Engrossed House Bill 1391 and the amendments

proposed.




March 16, 2001

PROPOSED AMENDMENTS TO ENGROSSED HOUSFE BILL NO, 1391

Page $, line 3, repluce "bourd" with "gommissioner”

Page 10, line 9, replace "I with "fn_any ¢ivil action against the owner, operator, or dealer [or
damages resulting from a petroleuns release, if the pre-leak condition of real estate §s an
issue and if", replace the first "value" with “pre-leak condition”, and replace the second
"value" with "condition"

Page 10, line 12, replace "finding does" with “fund may"

Page 10, line 15, immediately after "aecepting” insert "monetary” and immediately after
"compensation” insert "djrectly”

Renumber accordingly




North Dakors Cooperative Managers' Associalion

The North Dakota Cooperalive Managers’ Assaclalion Is 8 siatewlde Assacialion,
comprised of over | 20 managers of pefroleum cooperalives, Pius Managers of grain
markeling £o-0ps. Al our statewide meeling, March |3, the membershipo LUNBNIMOUSRY
valed o suppord the passage of HB 391 the Delcoleum Tank Fond Bill, withy e Tollowstn
DIOVISIONS Included

| Expands ihe board o lve memuers
o Caps Ihe regisiration fee af $5 per lank when he fund reaches nine million
doltars ($9,000,000).

3 Clarfies he meaning of 3 party
4 Limifts Ihe tank owner's liablliy to the extent delermined by Ihe ND HHeallh

Department.
5 Re-Nslales lank owner's iabilly coverage to one milllon dollars ($ 1,000,000

.Vi?. uige you fo vote YES on HBI 39 .

Thank you for your consideralion of our concems.

“poperatively,

Wy

off Wagner, President




