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SB2I20 relates to disclosure requirements for political advertisements and to electioneering on

election day.

SENATOR STENEHJEM opened the hearing on SB2I20 at 10:35 A.M.

All were present.

CORY FONG testified in support of SB2I20. Testimony attached.

SENATOR NELSON stated that when she gets a brochure, she wants to know who paid for it.

CORY FONG stated that when working on this hill with their legal counsel who advised us on

the Court eases that have proven that these kinds of pamphlets are subject to the First

Amendment. The Court cases have shown this is protected under Free Speech.

SENATOR STENEHJEM asked if Cory could provide some Court cases to them.

CORY FONG stated that they have been provided to the Intern. One is Mclntyre v. Ohio.
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JACK MCDONALD, the North Dakota Newspaper Association and the North Dakota

Broadcasters Association, testified in support of SB2120.

SENATOR TRAYNOR asked if this bill only pertains to paid advertising.

JACK MCDONALD Presumably, the disclaimer law has been geared on paid advertising.

SENATOR TRAYNOR asked if there is any restrictions on letters to the editor.

JACK MCDONALD stated that no and I don't think you could constitutionally. Most

newspapers have a fair campaign policy, no new issues in the last days of the campaign.

AL JAEGER, Secretary of State, testified in support of SB2120. We have a law now that no one

can prosecute on. It is difficult to take calls into our office and where they can go for prosecution

and we really can't tell them. I think the candidates will put the disclaimer on their brochures.

SENATOR STENEHJEM CLOSED the hearing on SB2120.

Discussion. This is a First Amendment Issue.

SENATOR NELSON made a motion to amend and adopt the bill, SENATOR WATNE

seconded. Motion carried.

SENATOR LYSON made a motion for DO PASS AS AMENDED, SENATOR WATNE

seconded. Motion carried.

SENATOR STENEHJEM will carry the bill.

6-0-0
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REPORT OF STANDING COMMITTEE (410)
January 13, 1999 1:19 p.m.

Module No: SR-07-0553

Carrier: W. Stenehjem
Insert LC: 98236.0101 Title: .0200

REPORT OF STANDING COMMITTEE

SB 2120: Judiciary Committee (Sen. W. Stenehjem, Chairman) recommends
AMENDMENTS AS FOLLOWS and when so amended, recommends DO PASS
(6 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). SB 2120 was placed on the Sixth
order on the calendar.

Page 1, line 1, replace "sections 16.1-10-04.1 and" with "section"

Page 1, line 2, remove "disclosure requirements for political advertisements and to"

Page 1, remove lines 5 through 24

Page 2, remove lines 1 and 2

Renumber accordingly

(1) LC, (2) DESK, (3) BILL CLERK, (4-5-6) COMM Page No. 1 SR-07-0553
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SEN. STENEHJEM presented a copy of the United States Supreme Court decision in Mills Iv.

Alabama, 384 U.S. 214, and explained that under the holding in that case North Dakota's law on

electioneering on election day is unconstitutional. Our law also has practical problems, a

newspaper that is mailed on Monday will be received on Tuesday, thus violating the law.

COREY PONG (SOS) Presented written testimony, a copy of which is attached.

AL JAEGER (SOS) We should have put this into two bills originally. Part of the bill was

amended out, put in another bill and killed. 1 ask you not to try to bring that back. All the

present law does is get people mad at the system. If we get a complaint we refer it to the State's

Attorney, and he won't prosecute because he can't get a conviction that will stand up.

JACK MCDONALD (NDNA) Presented written testimony, a copy of which is attached.

COMMITTEE ACTION
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House Judiciary Committee
Bill/Resolution Number :2120

Hearing Date : February 24, 1999

REP KLEMIN moved that the committee recommend that the bill DO PASS. Repo. Sveen

seconded and the motion passed on a roll call vote with 11 ayes, 2 nays and 2 absent. Rep.

Klemin was assigned to carry the bill on the floor.
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REPORT OF STANDING COMMITTEE (410)
February 25,1999 8:20 a.m.

Module No: HR-34-3510
Carrier: Klemin

Insert LC:. Title:.

REPORT OF STANDING COMMITTEE
SB 2120, as engrossed: Judiciary Committee (Rep. DeKrey, Chairman) recommends DO

PASS (11 YEAS, 2 NAYS, 2 ABSENT AND NOT VOTING). Engrossed SB 2120 was
placed on the Fourteenth order on the calendar.

(1) LC, (2) DESK, (3) BILL CLERK, (4-5-6) COMM Page No. 1 HR-34-3510
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SECRETARY OF- STATE
ALVIN A. JAEGER
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E-MAIL sos@state.nd.us
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SECRETARY OF STATE
STATE OF NORTH DAKOTA

600 EAST BOULEVARD AVENUE DEFT 108
BISMARCK ND 58505-0500

January 12, 1999

TO; Senator Stenehjem and Members of the Senate Judiciary Committee

FR: Al Jaeger, Secretary of State

RE: HB 2120 -Political Disclaimers and Electioneering

Senate Bill 2120 is intended to clarify current North Dakota law concerning political
advertising and electioneering and update these laws to coincide with court decisions that have
ruled on these matters.

Section 1

Currently, section 16.1-10-04 provides that every political advertisement by newspaper,
pamphlet or folder, display card, sign, poster, or billboard, or by any other public means, on
behalf of or in opposition to any candidate for public office, designed to assist, injure, or defeat
the candidate by reflecting upon the candidate's personal character or political action, must
provide a disclaimer at the bottom of the advertisement. However, courts have ruled that
certain anonymous political speech, by some of the means specified in section 16.1-10-04 of
North Dakota law, is protected under the First Amendment.

Section 1 attempts to tailor North Dakota law to coincide with these court decisions by
narrowing the forms of political speech that require a disclaimer under North Dakota's
disclaimer law found in section 16.1-10-04. According to the changes made in section 1, only
political advertisements by newspaper, sign or billboard, or by any other similar public means
could be required to carry a disclaimer. Section 1 further adds pamphlets, folders, display
cards, posters, and business cards to the list of items that are not required to carry a disclaimer.

In addition, section 1 adds political parties or committees to the list of entities that must
be identified in a disclaimer if the advertisement is sponsored or paid for by a political party or
committee.

Section 2

Currently, section 16.1-10-06, prohibits electioneering on Election Day. This has been
understood to mean that all political advertising, whether by newspaper, television, radio, yard
sign, poster, personal advocacy, or other means is off limits on Election Day. Once again,
courts have restricted the ability for states to regulate political speech, like electioneering, but
certain reasonable regulations have been upheld (e.g. 100 foot perimeter leading into a polling
location).

Vote, your country, your choice, our future! - Jana Linderman - 1996-97 Get Out The Vote Slogan Contest Winner - Carrington High School



SB 2120 - Testimony of Secretary of State
January 12, 1999
Page two

Section 2 attempts to tailor North Dakota law to coincide with these court decisions by
limiting the scope of the provisions found in section 16.1-10-06. According to the changes
made in section 2, electioneering within 100 feet [30.48 meters] from any entrance leading into
a polling location would be prohibited.

While we have understood for quite some time that North Dakota's disclaimer and
electioneering provisions were subject to challenge, the fact that these provisions are confusino
and inconsistently applied across the state only offers additional motivation and support for
changing them.

For these reasons, I encourage your support for Senate Bill 2120.
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PHONE (701) 328-2900
FAX (701)328-2992

E-MAIL sos<§)state.nd.us

TO: Representative DeKrey and Members of the House Judiciary Committee

PR: A! Jaeger, Secretary of State

RE: SB 2120 - Electioneering

Senate Bill 2120 is intended to clarify current North Dakota law concerning
electioneering and brings North Dakota law into conformance with court decisions that have
ruled on these matters.

Currently, section 16.1-10-06, prohibits electioneering on Election Day. This has been
understood to mean that all political advertising, whether by newspaper, television, radio, yard
sign, poster, personal advocacy, or other means is off limits on Election Day. Courts have
restricted the ability for states to regulate political speech, like electioneering, but certain
reasonable regulations have been upheld (e.g. 100 foot perimeter leading into a polling
location).

Senate Bill 2120 attempts to tailor North Dakota law to coincide with these court
decisions by limiting the scope of the provisions found in section 16.1-10-06. According to the
changes proposed in Senate Bill 2120, only electioneering within 100 feet [30.48 meters] from
any entrance leading into a polling location would be prohibited on Election Day.

While we have understood for quite some time that North Dakota's electioneering
restrictions were subject to challenge, the fact that these restrictions lead to confusion and are
inconsistently applied across the state only offers additional motivation and support for
changing them.

For these reasons, I encourage your support for Senate Bill 2120.

Vote, your country, your choice, our future! - Jana Linderman - 1996-97 Get Out The Vote Slogan Contest Winner - Carrington High School



February 24, 1999

HOUSE JUDICIARY COJVIMITTEE

SB 2120

CHAIRMAN DEKREY AND COMMITTEE MEMBERS:

My name is Jack McDonald. I'm appearing today on behalf of The North Dakota
Newspaper Association and The North Dakota Broadcasters Association. We

SUPPORT SB 2120 and urge that you give it a do pass.

For the last decade, courts across the county, both federal and state, have held
that various restrictions on campaign advertising, particularly on election day,
are an unconstitutional violation of free speech. The Secretary of State's office
has given you some of these citations.

The law is particularly difficult on my clients. For example, because of slow
mails, it is not uncommon for a newspaper mailed Sunday to be received the
following Tuesday. If that's election day, than the ads in the Sunday paper are
illegal under current North Dakota law. Or, if a broadcaster has ads on a tape
that also has the music programmed for all night, then they are in violation
when the ads run past midnight and fall over into Tuesday.

To make it more confusing, federal law does not ban such election day ads.
Therefore, the federal candidates can run adds on election day.

The U.S. Supreme Court has upheld the provisions in the bill you are
considering today. We believe it is a good compromise that allows free speech
while at the same time protecting the intergrity of the voting booth.

We respectfullv request your FAVORABLE CONSIDERATION of this bill. If you
have any questions, I'll be happy to answer them. THANK YOU FOR YOUR
TIME AND CONSIDERATION.
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Cases citing this case: Circuit Courts

U.S. Supreme Court

MILLS V. ALABAMA, 384 U.S. 214 (1966)

384 U.S. 214

MILLS V. ALABAMA.
APPEAL FROM THE SUPREME COURT OF ALABAMA.

No. 597.

Argued April 19,1966.
Decided May 23,1966.

Appellant, a Birmingham, Alabama, newspaper editor, was arrested oil a complaint of violating 285 of
the Alabama Corrupt Practices Act by writing and publishing on election day m editorial urging
adoption in that election of the mayor-council form of government. Section 285 proscnbes
electioneering or soliciting votes on election day for or against any proposition or candidate involved
in the election The trial court sustained demurrers on the grounds that the statute violated state and
federal free speech guarantees. The Alabama Supreme Court, holding the statutoiy election-day
restriction reasonable or "within the field of reasonableness,' reversed and remanded the case for tna .
Held:

1. This Court has jurisdiction over the appeal. NotwiAstanding the rem^d of the case the
Alabama Supreme Court's judgment was "final" within the meaning op8 U.^C. t because
appellant's conviction in any subsequent trial is inevitable in view of that court s mhng that th
Alabama statute is constitutional and appellant's concession that he wrote and published the
editorial. Pp. 217-218.

2 A state statute making it a crime for a newspaper editor to publish an editonal on elechon day
urging people to vote in a particular way flagrantly violates the First Amendment, aphed
States by the Fourteenth, a major purpose of which was to protect free discussion of
governmental affairs. Pp. 218-220.

278 Ala. 188, 176 So.2d 884, reversed and remanded.

.../getcase.pl?court=US&navby=case&vol=384&invol=214&graphurl=http%3A%2F%2Fwww.r 2/24/99
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Kenneth Perrine and Alfred Swedlaw argued the cause and filed a brief for appellant.

Leslie Hall, Assistant Attorney General of Alabama, and Burgin Hawkins argued the cause for
appellee. With them on the brief was Richmond M. Flowers, Attorney General.

Briefs of amici curiae, urging reversal, were filed by James C. Barton for the A.labama Press
Association et al., [384 U.S. 214,215] and by Charles Morgan, Jr., Melvm L. Wulf and C. H. Erskme
Smith for the American Civil Liberties Union et al.

MR. JUSTICE BLACK delivered the opinion of the Court.

The question squarely presented here is whether a State, consistently with the United States
Constitution, can make it a crime for the editor of a daily newspaper to write and publish an editorial
on election day urging people to vote a certain way on issues submitted to them.

On November 6, 1962, Birmingham, Alabama, held an election for the people to decide whether they
nreferred to keep their existing city commission form of government or replace it with a mayor-
council government. On election day the Birmingham Post-Herald, a daily newspaper, earned an
editorial written by its editor, appellant, James E. Mills, which strongly urged the peop e ̂  adopt the
mayor-council form of government, i. Mills was later arrested on a conaplaint charging that by [384 U.b.
2'.4 2'!6i publishing the editorial on election day he had violated 285 of the Alabama Corrupt Practices
Act Alk. Code 1940, Tit. 17, 268-286, which makes it a crime "to do any electioneenng or to solicit
any'votes ... in support of or in opposition to any proposition that is being voted on on the day on
which the election affecting such candidates or propositions is being held, z The tnal court sustained
demurrers to the complaint on the grounds that the state statute abndged freedom of speech and press
 in violation of the Alabama Constitution and the First and Fourteenth Amendinents to the Unit^
States Constitution. On appeal by the State, the Alabama Supreme Court held that publication of the
editorial on election day undoubtedly violated the state law and then went on to reverse the tnd court
by holding that the state statute as applied did not unconstitutionally abndge freedom of speech ot
press Recognizing that the state law did limit and restrict both speech and press, Ae State Supre
Court nevertheless sustained it as a valid exercise of the State's police power chiefly because, that
court said, the press "restriction, everything considered, is within the field of r^sonableness and not
an unreasonable limitation upon free speech, which includes [384 ^ f
188, 195, 196, 176 So.2d 884, 890. The case is here on appeal under 28 U.S.U 125/^^0'+ ea.;.

The State has moved to dismiss this appeal on the ground that the Alabama Supreme Court s jud^ent
is not a "final judgment" and therefore not appealable under 1257 3 The State argues that since e
Alabama Supreme Court remanded the case to the trial court for further proceedings not inconsistent
with its opinion (which would include a trial), the Supreme Court's judgment
"final" This argument has a surface plausibility, since it is true the jud^ent of the State Supreme
Court did not literally end the case. It did, however, render ̂  J^f
that it must convict Mills under this state statute if he wrote and published the editonal. Mills
concedes that he did, and he therefore has no defense in the Alabama tnal court. Thus if the case goes
back to the trial court, the trial, so far as this record shows, would be no more than a few fomal
gestures leading inexorably towards a conviction, and then another appeal to the Alabama Supreme
CouTfor it fomally to repeat its rejection of Mills' constitutional contentions whereupon the case
Slid then oncTlre wind its weaiy way back to us as a jud^ent ttnquertionably fmal and
appealable. Such a roundabout process would not only be an inexcusable delay of the henefi
C^gress intended to grant by providing for appeal to this Court, but it would also resiilt in a
comSetely unnecessary waste of time and energy in judicial systems already troubled by delay s due
• 484 U S 214 ->18] to congested dockets.4 The language of 1257 as we construed it in Pope v. Atlantic
Coast Line R. Co., 345 U.S. 379, 381-383, does not require a result leading to such consequences. See

.../getcase.pl?court=US&navby=case&vol=384&invol=214&graphurl=http%3A%2F%2Fwww.r 2/24/99
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also Construction Laborers v. Curry, 371 U.S. 542, 548-551; Richfield Oil Corp. v. State Board, 3^
U.S. 69, 72-74. Following those cases we hold that we have jurisdiction.

We come iiow to the merits. The First Amendment, which applies to the States through the
Fourteenth, prohibits laws "abridging the freedom of speech, or of the press." The question here is
whether it abridges freedom of the press for a State to punish a newspaper editor for doing no more
than publishing an editorial on election day urging people to vote a particular way in the election. We
should point out at once that this question in no way involves the extent of a State's power to regulate
conduct in and around the polls in order to maintain peace, order and decorum there. The sole reason
for the charge that Mills violated the law is that he wrote and published an editonal on election day
urging Birmingham voters to cast their votes in favor of changing their form of government.

"^^atever differences may exist about interpretations of the First Amendment, there is practically
universal agreement that a major purpose of that Amendment was to protect the free diiscussion of
governmental affairs. This of course includes discussions of candidates, structures and forms of
government, the manner in which government is operated or should be operated, and all such [384 U.S.

I  214,219] matters relating to political processes. The Constitution specifically selected the press, which
inciudes not onlyjiewspapers, booVs, and maga?:mes. bnt alsoJnimhle leafle^and circulars, ̂ e

to playjiniinpoilantjxil^i^^ Thus the
press serves and was designed to serve as a powerful antidote to any abuses of power by governmental
officials and as a constitutionally chosen means for keeping officials elected by the people responsible
to all the people whom they were selected to serve. Suppression of the nght of the press to^rp^r
criticize onvprnnTPntal agents and to clamor and contend for or against change, whictmsalU^^
editorial did, mBg&^o^^he very ̂ nriesih&Tramers o^ur rnnstitutjon thQ^httM^aQ^

to ̂  and keep it free TTie Alabama Corrupt Practices Act by
pSvidlHiCTSinal penaltiSforpu^ng editorials such as the one here silences the press^a time
when it can be most effective. It is difficult to cojiceive olajiiQrejibvious..aBdil^^
tVip rnnstifutionallv miaranteed^edom of the pigss. -

Admitting that the state law restricted a newspaper editor's freedom to publish editonals on election
day, the Alabama Supreme Court nevertheless sustained the constimtionahty of the h
that the restrictions on the press were only "reasonable restnctions or at least within the held of
reasonableness." The court reached this conclusion because it thought the law
limitation on the press - restricting it only on election days - and because the court thought
served a good purpose. It said:

\ ^ is a salutary legislative enactment that protects the public from confusive last-ininute charges
\ and countercharges and the distribution of propaganda m an effort to influence voters onm
\ election day; [384 U.S. 214,220] when as a practical matter because of lack 18? 195cannot be answered or their truth determined until after the election IS over. 278 Ala. 188, 195-
[  196.176 So.2d 884, 890.

This argument even if it were relevant to the constitutionality of the law, has a fatal flaw, '^e statesiXvK ̂(Sple free to hurl their catupaign charges up to the last mmute of the day before
election The law held valid by the Alabama Supreme Court then goes on to make it a cnme to answer£e''U mi" charges on^lection day, the only time they can be effectively answered Because
Ih^law pre™niy ade^ate reply to these charges, it is wholly f ̂ P'-f of'
electorate "from confusive last-minute charges and countercharges. ;Sieftold4haLQQj^^

a stale law tVotu invalidation as a violation ofthe Ftrst Amendtueut when that
law itiakes it a critue for a newspaper editor to do no luore than urge people to vo e one way
another m a puHiHy held election.

The judgment ofthe Supreme Court of Alabama is reversed and the case is remanded for further

../getcase.pl?court=US&navby=ease&vol=384&invol=214&graphurl=http%3A%2F%2Fwww.r 2/24/99
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proceedings not inconsistent with this opinion.

It is so ordered.

Footnotes

rPootnoie 11 The editorial said in part: "Mayor Hanes' proposal to buy the votes of city employees
with a promise of pay raises which would cost the taxpayers nearly a million dollars a year was cause
enough to destroy any confidence the public might have had left in him.

"It was another good reason why the voters should vote overwhelmingly today in favor of
Mayor-Council government.

"Now Mr. Hanes, in his arrogance, proposes to set himself up as news censor at City Hall and
Vin or lose' today he says he will instruct all city employees under him to neither give out
news regarding the public business with which they are entrusted nor to discuss it with reporters
either from the Post-Herald or the News.

"If Mayor Hanes displays such arrogant disregard of the public's right to know on the eve of the
election what can we expect in the future if the City Commission should be retained.

"Let's take no chances.

"Birmingham and the people of Birmingham deserve a better break. A vote for Mayor-Council
government will give it to them."

rPr,.')mose " 285 (599) Corrupt practices at elections enumerated and defined. - It is a corrupt
practlceTor any person on any election day to intimidate or attempt to intimidate an elector or of
the election officers; or, obstruct or hinder or attempt to obstruct or hinder, or prevent or attempt to
prevent the forming of the lines of the voters awaiting their opportunity or time to enter the election
booths- or to hire or to let for hire any automobile or other conveyance for the purpose of conveying
electors to and from the polls; or, to do any electioneering or to solicit any votes or to promise to cast
anv votes for or against the election or nomination of any candidate, or in support of or in oppositionrjy pCSLt is being voted on on the day on which the election affechng such candidates or
propositions is being held." Ala. Code, 1940, Tit. 17.

r;Poomoi,e 31 Section 1257 provides in part: "Final judgments or decrees rendered by the highest court
of a State in which a decision could be had, may be reviewed by the Supreme Court

4i This case was instituted more than three and one-half years ago. If junsdiction is refused,
S^liow that it will not take another three and one-half years to get this constitutional question

finally determined.

MR. JUSTICE DOUGLAS, with whom MR. JUSTICE BRENNAN joins, concurring.

Although 1 ioin the opinion of the Court, 1 think it appropriate to add a few words about the finality of
the iudgment we reverse today, particularly in view of the observation m the separate opinion of MR.
JUSTICT HARLAN that "limitations on the jurisdiction of this Court... shoiild be respected
turned on and off at the pleasure of its members or to suit the convenience of litigants.

The decision of the Alabama Supreme Court approved a law which, in my view, fofffeedom[384U.S. 214,221] ofthe press. The threat ofpenal sanctions has, we are o ,ar y

.../getcase.pl?court=US&navby=case&voty384&invol=214&graphurl=http%3A%2F%2Fwww.r 2/24/99
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its toll in Alabama: the Alabama Press Association and the Southern Newspaper Publishers
Association, as amici curiae, tell us that since November 1962 editorial comment on election day has
been nonexistent in Alabama. The chilling effect of this prosecution is thus anything but hypothetical;
it is currently being experienced by the newspapers and the people of Alabama.

We deal here with the rights of free speech and press in a basic form: the right to express views on
matters before the electorate. In light of appellant's concession that he has no other defense to offer
should the case go to trial, compare Pope v. Atlantic Coast Line R. Co., 345 U.S. 379; Richfield Oil
Corp. V. State Board, 329 U.S. 69, and considering the importance of the First Amendment rights at
stake in this litigation, it would require regard for some remote, theoretical interests of federalism to
conclude that this Court lacks jurisdiction because of the unlikely possibility that a jury might
disregard a trial judge's instructions and acquit.

Indeed, even had appellant been unwilling to concede that he has no defense - apart from the
constitutional question - to the charges against him, we would be warranted in reviewing this case.
That result follows a fortiori from our holdings that where First Amendment rights are jeopardized by
a state prosecution which, by its very nature, threatens to deter others from exercising their First
Amendment rights, a federal court will take the extraordinary step of enjoining the state prosecution.
Dombrowski v. Pfister, 3^0 IIS, 479; Cameron v. Johnson, 381 U.S,741. As already noted, this case
has brought editorial comment on election day to a halt throughout the State of Alabama. Oim
observation in NAACP v. Button, 371 U.S. 415, 433, has grim relevance here:' The threat of
sanctions may deter ... [384 U.S. 214,222] exercise [of First Amendment nghts] almost as potently as
the actual application of sanctions." *

For these reasons, and for the reasons stated in the opinion of the Court, I conclude that the judgment
is final.

rFoomote *1 In California v. Stewart, 383 U.S. 903, where a state court reversed a criminal conviction
onSraPgrounds, we ruled on a motion to dismiss that the State may obtain review in this Court
even though a new trial remained to be held. We reached that conclusion because otherwise the State
would be permanently precluded from raising the federal question, state law not pemittmg the
prosecution to appeal from an acquittal. And see Coristruction Laborers v. Curry, .:-71 U.S. 54^.,
Mercantile National Bank v. Langdeau, 371 U.S. 555.

Separate opinion of MR. JUSTICE HARLAN.

In my opinion the appellant is not here on a "final" state judgment and therefore under 28 U.S.C. 1257
(1964 ed.) the Court has no jurisdiction to entertain this appeal. Republic Natural Gas Co. .
Oklahoma, 334 U.S. 62; cf. Parr v. United States, 35liJ.^l.l3-

Although his demurrer to the criminal complaint has been overruled by the highest court of the State,
the appellant still faces a trial on the charges against him. If the juryl fails to convict - a possibility
whicfrunless the courtroom antennae of a former trial lawyer have become dulled by his on the
bench' is by no means remote in a case so unusual as this one is - the constitutional issue now decided
will have been prematurely adjudicated. But even were one mistaken m thinking that a jury might
well take the bit in its teeth and acquit, despite the Alabama Supreme Court's ruling on the demurrer
and the appellant's admitted authorship of the editorial in question, the federal statute nonetheless
Stands us not to adjudicate the issue decided until the [384 U.S. 214,223] prosecution has run its
final course in the state courts, adversely to the appellant.

Although of course much can be said in favor of deciding the constitutional issue now, and both sides
have indicated their desire that we do so, I continue to believe j:onsti^tionalty peraiissible
limitations on the jurisdiction of this Court, such as those contained m 1257 undoubtedly are, should
brrSeSeraS turned on and off at the pleasure of its members or to suit the convenience of
litigants.2 If the traditional federal policy of "finality" is to be changed, Congress is the body to do it.
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I would dismiss this appeal for want of jurisdiction.

Since the Court has decided otherwise, however, I feel warranted in making a summary statement of
my views on the merits of the case. I agree with the Court that the decision below cannot stand. But I
would rest reversal on the ground that the relevant provision of the Alabama statute - "to do any
electioneering or to solicit any votes [on election day]... in support of or in opposition to any
proposition that is being voted on the day on which the election affecting such candidates or
propositions is being held" - did not give the appellant, particularly in the context of the rest of the
statute (ante, p. 216, n. 2) and in the absence of any relevant authoritative state judicial decision, fair
warning that the publication of an editorial of this kind was reached by the foregoing provisions of the
Alabama Corrupt Practices Act. See Winters v. New York, 33j U.S. 507.1 deem a broader holding
unnecessary.

[r<'rifrh',oje n At oral argument in this Court appellant's counsel conceded that a jury trial was still
obtairiable, see Ala. Code, Tit. 13, 326; Tit. 15, 321 (1958 Recomp.), and that it might result in an
acquittal.

[,Ff .otrvote 21 Compare Construction Laborers v. Curry, 371 U.S. 542, and Mercantile National Bank
V. Langdeau, 371 U.S. 555. The three cases cited by the Court, ante, p. 218, fall short of supporting
the "finality'' of the judgment before us. None of them involved jury trials, and in each instance the
case was returned to the lower court in a posture where as a practical matter all that remained to be
done was to enter judgment. What is done today more than ever erodes the final judgment rule. [384
U.S. 214, 224]
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