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OFFICES AND OFFICERS
CHAPTER 307

SENATE BILL NO. 2165
(Senators Kannianen, Clemens, Vedaa)
(Representatives Damschen, Longmuir)

AN ACT to amend and reenact section 44-02-02 of the North Dakota Century Code, 
relating to resignations from elected positions.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

SECTION 1. AMENDMENT. Section 44-02-02 of the North Dakota Century Code is 
amended and reenacted as follows:

44-02-02. Resignations of officers - To whom made.

The resignation of an officer must be in writing and must be made as follows:

1. The governor  and lieutenant  governor,  to the legislative assembly,  if  it  is  in 
session, and if not, to the secretary of state.

2. Any other state or district officer, to the governor.

3. A member of the legislative assembly, to the presiding officer of the branch of 
which the individual is a member, when in session, and when not in session, to 
the  chairman  of  the  legislative  management.  When  made  to  the  presiding 
officer, the presiding officer at once shall notify the chairman of the legislative 
management of the resignation.

4. An officer of the legislative assembly, to the branch of which the individual is an 
officer.

5. An elective county officer, by filing or depositing the resignation in the office of 
the county auditor, except that the resignation of the county auditor must be filed 
or deposited with the board of county commissioners. Any resignation under this 
subsection, unless a different time is fixed therein, takes effect upon the filing or 
deposit.

6. An officer of a civil township, to the board of supervisors of the township, except 
that  a  member  of  the  board  shall  submit  the  member's  resignation  to  the 
township clerk, and the township clerk forthwith shall give to the county auditor 
notice of the resignation of all officers whose bonds are filed with that officer.

7. A member of a school board, to the business manager of the district.  

8. Any officer holding office by appointment, to the body, board, court, or officer 
which appointed the officer.

Approved March 22, 2017
Filed March 22, 2017
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CHAPTER 308

HOUSE BILL NO. 1345
(Representatives Devlin, Delmore, K. Koppelman)

(Senators Armstrong, Casper, Nelson)

AN ACT to create and enact subsections 12 and 13 of section 44-04-18, subsection 6 
of section 44-04-18.1, and section 11 of section 44-04-19.1 of the North Dakota 
Century Code, relating to open record and meeting laws; to amend and reenact 
subsection 11 of section 12.1-34-02, section 12.1-35-03, subsection 9 of section 
44-04-17.1, subsections 2, 4, and 7 of section 44-04-18, subsection 2 of section 
44-04-18.1,  subsection  6  of  section  44-04-18.7,  section  44-04-18.20, 
subsections 5,  6, and 9 of  section 44-04-19.1,  subsections 3 and 5 of  section 
44-04-20, section 44-04-21.1, and subsection 4 of section 57-40.6-07 of the North 
Dakota Century Code, relating to open record and meeting laws; and to declare 
an emergency.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

142 SECTION 1.  AMENDMENT.  Subsection 11 of  section 12.1-34-02 of  the North 
Dakota Century Code is amended and reenacted as follows:

11. Protection  of  identifying  information.  Victims  and  witnesses  may  not  be 
compelled  to  testify  at  any  pretrial  proceeding  or  at  trial  for  purposes  of 
identifying  the  victims'  or  witnesses'  address,  telephone  number,  place  of 
employment,  or  other  personal  identification  except  for  name  without  the 
victims' or witnesses' consent, unless there is a showing of good cause as 
determined by the court. Records of a criminal justice agency as defined by 
section 44  -  04  -  18.7, a correctional facility as defined in section 12  -  44.1  -  01, and   
the  department  of  corrections  and  rehabilitation  containing  the  address, 
telephone number, place of employment, or other information that could be 
used to locate the victim or witness to a crime, are exempt.

SECTION 2. AMENDMENT. Section  12.1-35-03  of  the  North  Dakota  Century 
Code is amended and reenacted as follows:

12.1-35-03. Information about child victims or witnesses of crimes generally 
may not appear in public record.

1. In order to protect the child from possible trauma resulting from publicity, the 
name of the child victim or  child witness of  a crime, except as specified in 
subsection 2, and identifying biographical information may not appear on the 
indictment  or  any  other  public  record.  Instead,  a  Jane  Doe  or  Joe  Doe 
designation  must  appear  in  all  public  records.  Sealed  confidential  records 
containing the child's name and necessary biographical information must be 
kept in order to ensure that no defendant is charged twice.

2. Interviews and statements of child victims or child witnesses obtained during 
an investigation of a crime of a violent or sexual nature are exempt.

142 Section 12.1-34-02  was  also  amended  by  section 2  of  House Bill No. 1194, 
chapter 113.
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3. Subsection 1  does  not  apply  to  the  name  and  identifying  biographical 
information of:

a. A child  victim  or  child witness  of  a  criminal  offense  under  title 39  or 
equivalent ordinance; and

b. A child victim of a fire.

SECTION 3.  AMENDMENT.  Subsection 9 of  section 44-04-17.1 of  the North 
Dakota Century Code is amended and reenacted as follows:

9. a. "Meeting" means a formal or informal gathering or a work session, whether 
in  person  or  through  electronic  means  such  as  telephone  or 
videoconference, of:

(1) A quorum of  the members of  the governing body of  a public  entity 
regarding public business; or

(2) Less than a quorum of the members of the governing body of a public 
entity regarding public business, if the members attending one or more 
of such smaller gatherings collectively constitute a quorum and if the 
members  hold  the  gathering  for  the  purpose  of  avoiding  the 
requirements of section 44-04-19.

b. "Meeting" does not include:

(1) A  chance  or  social  gathering  at  which  public  business  is  not 
considered;

(2) Emergency operations during a disaster or emergency declared under 
section  37-17.1-10  or  an  equivalent  ordinance  if  a  quorum  of  the 
members of  the governing body are present  but  are not  discussing 
public business as the full governing body or as a task force or working 
group; and

(3) The attendance of members of a governing body at meetings of any 
national, regional, or state association to which the public entity, the 
governing body, or individual members belong; and

(4) Training  seminars  where  no  other  public  business  is  considered  or 
discussed.

c. Notwithstanding  subdivisions  a  and  b,  as  applied  to  the  legislative 
assembly, "meeting" means any gathering subject to section 14 of article 
IV of the Constitution of North Dakota.

SECTION 4. AMENDMENT. Subsections 2, 4, and 7 of section 44-04-18 of the 
North Dakota Century Code are amended and reenacted as follows:

2. Upon  request  for  a  copy  of  specific  public  records,  any  entity  subject  to 
subsection 1  shall  furnish  the  requester  one  copy  of  the  public  records 
requested.  AAn initial request need not be made in person or in writing, and 
the copy must be mailed upon request.  A public entity may require written 
clarification of the request to determine what records are being requested, but 
may not ask for the motive or reason for requesting the records or for the 
identity of the person requesting public records. A public entity may charge up 
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to twenty-five cents per impression of a paper copy. As used in this section, 
"paper copy" means a one-sided or two-sided duplicated copy of a size not 
more than eight and one-half by fourteen inches [19.05 by 35.56 centimeters]. 
For any copy of a record that is not a paper copy as defined in this section, the 
public entity may charge a reasonable fee for making the copy. As used in this 
section, "reasonable fee" means the actual cost to the public entity of making 
the copy, including labor, materials, and equipment. The entity may charge for 
the actual cost of postage to mail a copy of a record. An entity may require 
payment before locating, redacting, making, or mailing the copy. The public 
entity  may  withhold  records  pursuant  to  a  request  until  such  time  as  a 
requester provides payment for any outstanding balance for prior requests. An 
entity  may  impose  a  fee  not  exceeding  twenty-five  dollars  per  hour  per 
request,  excluding the initial  hour,  for  locating records,  including electronic 
records, if  locating the records requires more than one hour. An entity may 
impose a fee not exceeding twenty-five dollars per hour per request, excluding 
the  initial  hour,  for  excising  confidential  or  closed  material  under  section 
44-04-18.10 from the records, including electronic records. If  a public entity 
receives five or more requests from the same requester within seven days, the 
public entity may treat the requests as one request in computing the time it 
takes to locate and excise the records. If the entity is not authorized to use the 
fees to cover the cost of providing or mailing the copy, or both, or if a copy 
machine is not readily available, the entity may make arrangements for the 
copy to be provided or mailed, or both, by another entity, public or private, and 
the requester shall pay the fee to that other entity. This subsection does not 
apply  to  copies  of  public  records  for  which  a  different  fee  is  specifically 
provided by law.

4. Except as provided in this subsection, nothing in this section requires a public 
entity  to  create  or  compile  a  record  that  does  not  exist.  Access  to  an 
electronically  stored record under  this  section,  or  a  copy thereof,  must  be 
provided at the requester's option in either a printed document or through any 
other  available  medium.  A computer  file  is  not  an  available  medium if  no 
means exist to separate or prevent the disclosure of any closed or confidential 
information contained in that file. Except as reasonably necessary to reveal 
the organization of data contained in an electronically stored record, a public 
entity is not required to provide an electronically stored record in a different 
structure, format, or organization. This section does not require a public entity 
to provide a requester with access to a computer terminal or mobile device. A 
public entity is not required to provide a copy of a record that is available to 
the requester on the public entity's website or on the   internet  . The public entity   
shall notify the requester the record is available online and direct the requester 
to the website where the record can be accessed. If the requester does not 
have  reasonable  access  to  the    internet   due  to  lack  of  computer,  lack  of   
internet   availability, or inability to use a computer or the    internet  , the public   
entity  shall  produce  paper  copies  for  the  requester,  but  may  charge  the 
applicable fees under this section.

7. A denial of a request for records made under this section must describe the 
legal authority for the denial, or a statement that a record does not exist, and 
must be in writing if requested.
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SECTION 5. Subsections 12 and 13 to section 44-04-18 of  the North Dakota 
Century Code are created and enacted as follows:

12. A public entity may allow an individual to utilize the individual's own personal 
devices  for  duplication  of  records  and,  if  so,  shall  establish  reasonable 
procedures to protect the integrity of the records as long as the procedures 
are not used to prevent access to the records.

13. If repeated requests for records disrupt other essential functions of the public 
entity,  the  public  entity may refuse  to  permit  inspection  of  the  records,  or 
provide copies of  the records. A public entity refusing to provide access or 
copies of public records under this section shall state in writing the reasons 
supporting  the  refusal  and  provide  the  reasoning  to  the  requester.  The 
requester may seek an attorney general's opinion under section 44  -  04  -  21.1,   
on whether the public entity's decision was proper.

SECTION 6.  AMENDMENT.  Subsection 2 of  section 44-04-18.1 of  the North 
Dakota Century Code is amended and reenacted as follows:

2. Except  as  otherwise  specifically  provided  by  law,  personal  information 
regarding a public employee contained in an employee's personnel record or 
given to the state or a political subdivision by the employee in the course of 
employment is exempt. As used in this section, "personal information" means 
a person's month and day of birth; home address; home telephone number or 
personal cell phone number; photograph; medical information; motor vehicle 
operator's  identification  number; public  employee  identification  number; 
payroll deduction information; the name, address, telephone number, and date 
of birth of any dependent or emergency contact; any credit, debit, or electronic 
fund  transfer  card  number;  and  any  account  number  at  a  bank  or  other 
financial  institution. Information  regarding  the  type  of  leave  taken  by  an 
employee is exempt, although the amount of leave taken or accrued, and the 
dates of the leave taken, is public record. Information regarding leave applied 
for but not yet taken is exempt until the leave is taken.

SECTION 7. Subsection 6 to  section 44-04-18.1 of  the North Dakota Century 
Code is created and enacted as follows:

6. Records  relating  to  a  public  entity's  internal  investigation  of  a  complaint 
against  a  public  entity  or  employee  for  misconduct  are  exempt  until  the 
investigation  of  the complaint  is  complete,  but  no longer  than  seventy-five 
calendar days from the date of the complaint.

SECTION 8.  AMENDMENT.  Subsection  6  of  section  44-04-18.7  of  the  North 
Dakota Century Code is amended and reenacted as follows:

6. "Personal  information"  means  a  person's  medical  records or  medical 
information  obtained  from  the  medical  records;  motor  vehicle  operator's 
identification number; social security number; any credit, debit, or electronic 
fund  transfer  card number;  month  and  date  of  birth;  height;  weight;  home 
street address; home telephone number or personal cell phone number; and 
any financial account numbers.
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SECTION 9. AMENDMENT. Section 44-04-18.20 of  the North  Dakota Century 
Code is amended and reenacted as follows:

44-04-18.20.  Domestic  violence  and  victim  record  information  of  law 
enforcement exempt.

The address, telephone number, or any identifying information that, if released, 
could reasonably be used to locate or identify a victim or alleged victim of domestic 
violence, of a sex offense under chapter 12.1-20, of sexual performances by a child 
under  chapter  12.1-27.2,  or  of  human  trafficking  under  chapter  12.1-4012.1  -  41  , 
contained in any record maintained by a law enforcementcriminal justice agency as 
defined by section 44  -  04  -  18.7 or correctional   facility as defined by section 12  -  44.1  -  01   
is exempt from section 44-04-18 and may be redacted from the record before it is 
released.

SECTION 10. AMENDMENT.  Subsections 5, 6, and 9 of section 44-04-19.1 of 
the North Dakota Century Code are amended and reenacted as follows:

5. "Attorney consultation" means any discussion between a governing body and 
its attorney in instances in which the governing body seeks or receives the 
attorney's advice regarding and in anticipation of  reasonably predictable  or 
pending civil or criminal litigation or adversarial administrative proceedings or 
concerning  pending  civil  or  criminal  litigation  or  pending  adversarial 
administrative proceedingsto receive its attorney's advice and guidance on the 
legal risks, strengths, and weaknesses of an action of a public entity which, if 
held  in  public,  would have an  adverse fiscal  effect  on  the entity.  All  other 
discussions beyond the attorney's advice and guidance must be made in the 
open, unless otherwise provided by law. Mere presence or participation of an 
attorney at a meeting is not sufficient to constitute attorney consultation.

6. "Attorney work product" means any document or record that:

a. Was prepared by an attorney representing a public entity or prepared at 
such an attorney's express direction;

b. Reflects a mental impression, conclusion, litigation strategy, or legal theory 
of that attorney or the entity; and

c. Was  prepared  exclusively  for  civil  or  criminal  litigation,  for  adversarial 
administrative  proceedings,  or in  anticipation  of  reasonably  predictable 
civil or criminal litigation or adversarial administrative proceedings, or for 
guidance on the legal risks, strengths, and weaknesses of an action of a 
public entity.

9. A governing body may hold an executive session under section 44-04-19.2 to 
discuss negotiating strategy or provide negotiating instructions to its attorney 
or  other  negotiator  regarding  a  pending  claim, litigation,  adversarial 
administrative proceedings, or contracts, which are currently being negotiated 
or for which negotiation is reasonably likely to occur in the immediate future. 
An executive session may be held under this subsection only when an open 
meeting would have an adverse fiscal  effect  on the bargaining or litigating 
position  of  the  public  entity. A  record  revealing  negotiation  strategy  or 
instruction under this section is exempt.  Drafts of  contracts or  agreements 
subject to negotiations are exempt but only for so long as release would have 
an adverse fiscal effect on the public entity, unless the records are otherwise 
exempt or confidential.
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SECTION 11. Subsection 11 to section 44-04-19.1 of the North Dakota Century 
Code is created and enacted as follows:

11. A settlement agreement between a public entity and another party is exempt 
from disclosure until it has been fully executed and accepted by all concerned 
parties unless the records are otherwise exempt or confidential. In the case of 
multiple settlement agreements involving multiple parties involved in the same 
incident  or  undertaking,  a settlement agreement is  exempt until  settlement 
agreements have  been fully  executed  by all  concerned parties  unless  the 
records are otherwise exempt or confidential.

SECTION 12. AMENDMENT.  Subsections 3 and 5 of section 44-04-20 of the 
North Dakota Century Code are amended and reenacted as follows:

3. If  the governing body holds regularly scheduled meetings,  the schedule of 
these meetings, including the aforementioned notice information, if available, 
must be filed annually  in January with the secretary of  state for state-level 
bodies or for public entities defined in subdivision c of subsection 13 of section 
44-04-17.1, the city auditor or designee of the city for city-level bodies, and the 
county auditor or designee of the county for all other bodies or the schedule 
must  be  posted  on  the public  entity's  website.  This  schedule  must  be 
furnished  to  anyone  who  requests  the  information.  When  reasonable  and 
practicable, a governing body of a public entity should attempt to set a regular 
schedule for its meetings by statute, ordinance, or resolution. This subsection 
does  not  apply  to  meetings  of  the  legislative  assembly  or  any  committee 
thereof. Filing a yearly schedule of  upcoming meetings does not relieve a 
public entity from its obligation to post an agenda for each meeting as required 
in subsections 2 and 4.

5. The governing body's presiding officer has the responsibility of assuring that 
such public notice of a meeting's date, time, and location, is given at the same 
time as such governing body's members are notified, and that this notice is 
available to anyone requesting such information.  As soon as an agenda is 
prepared for a meeting with the information required in subsection 2 and given 
to  members  of  the  governing  body,  the  agenda  must  be  posted  at  the 
locations as required by subsection 4 and given to  anyone requesting the 
information. When a request is made for notice of meetings, the request is 
effective for one year unless a different time period is specified.

SECTION 13. AMENDMENT. Section 44-04-21.1 of  the North Dakota Century 
Code is amended and reenacted as follows:

44-04-21.1. Administrative review procedure.

1. Any interested person may request an attorney general's opinion to review a 
written denial  of  a request for  records under section 44-04-18, a denial  of 
access  to  a  meeting  under  section  44-04-19,  or  other  alleged  violation  of 
section 44-04-18, 44-04-19, 44-04-19.2, 44-04-20, or 44-04-21 by any public 
entity other than the legislative assembly or any committee thereof. A request 
made  under  this  section  must  be  made  within  thirty  days  of  the  alleged 
violation, except that a request based on allegations that a meeting occurred 
without the notice required by section 44-04-20, must be made within ninety 
days of the alleged violation. In preparing an opinion under this section, the 
attorney general has discretion to obtain and review a recording made under 
section 44-04-19.2. The attorney general may request and obtain information 
claimed to be exempt or confidential for the purpose of determining whether 
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the information is exempt or confidential.  Any such information may not be 
released by the attorney general and may be returned to the provider of the 
information. The attorney general shall issue to the public entity involved an 
opinion on the alleged violation, which may be a summary opinion, unless the 
request is withdrawn by the person requesting the opinion or a civil action has 
been filed involving the possible violation. If the request pertains to a public 
entity as defined in subdivision c of subsection 13 of section 44-04-17.1, the 
opinion must be issued to the public entity providing the public funds. In any 
opinion issued under this section, the attorney general shall base the opinion 
on the facts given by the public entity.

2. If the attorney general issues a written opinion concluding that a violation has 
occurred,  the  public  entity  has  seven  days  after  the  opinion  is  issued, 
regardless  of  whether  a  civil  action  is  filed  under  section  44-04-21.2,  to 
disclose the record, to issue a notice of a meeting that will be held within a 
reasonable time to correct the violation, or to take steps to correct any other 
violation.  If  the  public  entity  fails  to  take  the  required  action  within  the 
seven-day period and the person requesting the opinion prevails  in a  civil 
action brought under section 44-04-21.2, the person must be awarded costs, 
disbursements, and reasonable attorney's fees in the action and on appeal. 
The attorney general may require officials of the public entity at issue in the 
opinion to obtain mandatory training by a certain date. The consequences for 
failing to comply with an attorney general's opinion issued under this section 
will be the same as for other attorney general's opinions, including potential 
personal liability for the person or persons responsible for the noncompliance.

3. If  a state-level  public  entity as defined in subdivision a of  subsection 13 of 
section 44-04-17.1 does not comply in full with the attorney general's opinion, 
and  a  civil  action  is  brought  under  section  44-04-21.2  or  is  reasonably 
predictable,  the  entity,  at  its  sole  cost  and  expense,  shall  retain  separate 
counsel who has been approved and appointed by the attorney general as a 
special assistant attorney general to represent the entity in that action.

SECTION 14. AMENDMENT.  Subsection 4 of section 57-40.6-07 of the North 
Dakota Century Code is amended and reenacted as follows:

4. An audio recording of a request for emergency services or of a report of an 
emergency is an exempt record as defined in section 44-04-17.1. However, 
upon request, a person may listen to the audio recording, but may not copy or 
record the audio. A person also may request a written transcript of the audio 
recording, which must be provided to the person within a reasonable time. The 
emergency services communication system coordinator may refer requests to 
the  appropriate  investigating  agency  possessing  the  recording  and  shall 
communicate  this  referral  to  the  requester.  The  investigating  agency  shall 
answer  requests for  the records.  If  an investigating agency does not have 
possession  of  the  record,  the  emergency  services  communication  system 
coordinator shall respond to the request for the record.

SECTION 15. EMERGENCY. This Act is declared to be an emergency measure.

Approved April 11, 2017

Filed April 12, 2017



Offices and Officers Chapter 309

CHAPTER 309

HOUSE BILL NO. 1108
(Government and Veterans Affairs Committee)

(At the request of the Adjutant General)

AN  ACT to  amend  and  reenact  subsection  7  of  section  44-04-18.4  of  the  North 
Dakota Century Code, relating to the availability of records involving security and 
cyber attacks.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

143 SECTION 1.  AMENDMENT.  Subsection  7  of  section  44-04-18.4  of  the  North 
Dakota Century Code is amended and reenacted as follows:

7. Unless made confidential under subsection 1, records received by the state 
department of emergency services under chapter 37-17.1 and the state local 
intelligence  center from the  federal  government  and  any  public  or  private 
agency or entity for disaster mitigation, preparation, response, and recovery, 
or for cyber threat are exempt.

Approved March 9, 2017

Filed March 9, 2017

143 Section 44-04-18.4  was  also  amended  by  section 2  of  House Bill No. 1090, 
chapter 239,  section 1  of  Senate Bill No. 2295,  chapter 312,  and  section 54  of 
Senate Bill No. 2327, chapter 199.
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CHAPTER 310

SENATE BILL NO. 2195
(Senators Wardner, Dever, Dotzenrod)

(Representatives Steiner, Streyle, Mock)

AN ACT to amend and reenact  section 44-04-18.15 of  the North  Dakota Century 
Code,  relating to  exempting  donor  records from public  disclosure  under  open 
records laws.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

SECTION 1. AMENDMENT. Section 44-04-18.15 of  the North  Dakota Century 
Code is amended and reenacted as follows:

44-04-18.15. Fundraising and donor records  of board of higher education, 
university system, and affiliated nonprofit organizations exempt.

1. Any  private donor or prospective donor name, address,  telephone number, 
electronic  mail  address,  estate planning information,  tax record or financial 
information,  or  other  personal  information  or  correspondence  received  or 
retained  by  a  board  of  higher  education  or  university  system  officer  or 
employee or by an affiliated nonprofit  organization that provides support to 
and  is  organized  and  operated  for  the  benefit  of  an  institution  under  the 
authority of the board of higher education is exempt. 

2. Any private donor or prospective donor name, address, telephone number, 
electronic  mail  address,  estate planning information,  tax record or financial 
information,  or  other  personal  information  or  correspondence  received  or 
retained by a nonprofit organization that is a public entity is exempt.

3. For  the  purposes  of  this  section,  "financial  information"  includes  data  that 
provides details regarding a gift, a payment schedule of a gift, the form of a 
gift, or the specific amount of a gift made by a donor.

Approved April 3, 2017

Filed April 4, 2017
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CHAPTER 311

SENATE BILL NO. 2152
(Senators Laffen, Hogue, Poolman)

(Representatives Kasper, Nathe, Delmore)

AN ACT to create and enact a new section to chapter 44-04 of  the North Dakota 
Century Code, relating to public employment hiring practices and confidentiality of 
some applications.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

SECTION 1. A new section to chapter 44-04 of the North Dakota Century Code is 
created and enacted as follows:

Applications for public employment     -     Hiring process     -     Confidential records   
and open records.

If  a public entity or any person delegated authority by a public entity to review 
applications  or  make  hiring  decisions  receives  applications  from  three  or  more 
applicants who meet the minimum qualifications for a vacant position, the public entity 
or other person shall designate three or more of the qualified applicants as finalists for 
further consideration before the public entity or other person may issue an offer of 
employment to fill the position. However, if the public entity or other person does not 
wish to consider any of the applications further and decides not to make an offer of 
employment for the vacant position, the public entity need not designate any finalist. 
The applications and any records related to the applications which contain information 
that could reasonably be used to identify an applicant are confidential, except records 
related to finalists are open to the public after the finalists are designated. The public 
entity  or  other  person  reviewing  applications  on  behalf  of  the  public  entity  shall 
comply  with  all  requirements  for  an  executive  session  to  discuss  confidential 
applications. If, by the close of the application period for a vacant position, a public 
entity receives applications from fewer than three applicants who meet the minimum 
qualifications, the applications and records related to the applications are open to the 
public.

Approved March 30, 2017

Filed March 30, 2017
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CHAPTER 312

SENATE BILL NO. 2295
(Senators Schaible, Holmberg, Krebsbach)
(Representatives Dockter, Sanford, Streyle)

AN ACT to create and enact a new section to chapter 44-04 of the North Dakota 
Century Code, relating to the exemption of state university and college title IX 
records from public disclosure; and to amend and reenact section 44-04-18.4 of 
the  North  Dakota  Century  Code,  relating  to  the  confidentiality  of  research 
information.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

144 SECTION 1. AMENDMENT. Section  44-04-18.4  of  the  North  Dakota  Century 
Code is amended and reenacted as follows:

44-04-18.4.  Confidentiality  of  trade  secret,  proprietary,  commercial,  and 
financial, and research information.

1. Trade secret, proprietary, commercial, and financial information is confidential 
if it is of a privileged nature and it has not been previously publicly disclosed.

2. Under this section, unless the context otherwise requires:

a. "Commercial information" means information pertaining to buying or selling 
of goods and services that has not been previously publicly disclosed and 
that if the information were to be disclosed would impair the public entity's 
future ability to obtain necessary information or would cause substantial 
competitive injury to the person from which the information was obtained.

b. "Financial  information"  means  information  pertaining  to  monetary 
resources of a person that has not been previously publicly disclosed and 
that if the information were to be disclosed would impair the public entity's 
future ability to obtain necessary information or would cause substantial 
competitive injury to the person from which the information was obtained.

c. "Proprietary information" includes:

(1) Information  shared  between  a  sponsor  of  research  or  a  potential 
sponsor of research and a public entity conducting or negotiating an 
agreement for the research.

(2) Information received from a private business that  has entered or is 
negotiating an agreement with a public entity to conduct research or 
manufacture or create a product for potential commercialization.

144 Section 44-04-18.4  was  also  amended  by  section 2  of  House Bill No. 1090, 
chapter 239,  section 1  of  House Bill No. 1108,  chapter 309,  and  section 54  of 
Senate Bill No. 2327, chapter 199.
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(3) A  discovery  or  innovation  generated  by  the  research  information, 
technical  information,  financial  information,  or  marketing  information 
acquired under activities described under paragraph 1 or 2.

(4) A  document  specifically  and  directly  related  to  the  licensing  or 
commercialization  resulting  from  activities  described  under 
paragraph 1, 2, or 6.

(5) Technical, financial, or marketing records that are received by a public 
entity,  which are owned or  controlled by the submitting person,  are 
intended to be and are treated by the submitting person as private, and 
the disclosure of which would cause harm to the submitting person's 
business.

(6) A  discovery  or  innovation  produced  by  the  public  entity  that  an 
employee or the entity intends to commercialize.

(7) A computer software program and components of a computer software 
program that are subject to a copyright or a patent and any formula, 
pattern, compilation, program, device, method, technique, or process 
supplied to a public entity that is the subject of efforts by the supplying 
person  to  maintain  its  secrecy  and  that  may  derive  independent 
economic value, actual or potential, from not being generally known to, 
and not being readily ascertainable by proper means by, other persons 
that might obtain economic value from its disclosure or use.

(8) A discovery or innovation that is subject to a patent or a copyright, and 
any  formula,  pattern,  compilation,  program,  device,  combination  of 
devices, method, technique, technical know-how or process that is for 
use, or is used, in the operation of a business and is supplied to or 
prepared  by  a  public  entity  that  is  the  subject  of  efforts  by  the 
supplying or preparing person to maintain its secrecy and provides the 
preparing  person  an  advantage  or  an  opportunity  to  obtain  an 
advantage over those who do not know or use it or that may derive 
independent  economic  value,  actual  or  potential,  from  not  being 
generally  known  to,  and  not  being  readily  ascertainable  by  proper 
means  by,  a  person  that  might  obtain  economic  value  from  its 
disclosure or use.

d. "Trade  secret"  means  information,  including  a  formula,  pattern, 
compilation, program, device, method, technique, technical know-how, or 
process, that:

(1) Derives  independent  economic  value,  actual  or  potential,  from  not 
being  generally  known  to,  and  not  being  readily  ascertainable  by 
proper means by, other persons that can obtain economic value from 
its disclosure or use; and

(2) Is the subject of efforts that are reasonable under the circumstances to 
maintain the secrecy of the information.

3. This section does not limit or otherwise affect a record pertaining to any rule of 
the state department of health or to any record pertaining to the application for 
a  permit  or  license  necessary  to  do  business  or  to  expand  business 
operations within this state, except as otherwise provided by law.
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4. This  section  does  not  limit  the  release  or  use  of  records  obtained  in  an 
investigation by the attorney general or other law enforcement official.

5. Unless  made  confidential  under  subsection 1,  the  following  economic 
development records and information are exempt:

a. Records and information pertaining to a prospective location of a business 
or industry, including the identity, nature, and location of the business or 
industry,  when  no  previous  public  disclosure  has  been  made  by  the 
business or industry of the interest or intent of the business or industry to 
locate in, relocate within, expand within this state, or partner with a public 
entity to  conduct research or to license a discovery or innovation.  This 
exemption  does  not  include  records  pertaining  to  the  application  for 
permits  or  licenses  necessary  to  do  business  or  to  expand  business 
operations within this state, except as otherwise provided by law.

b. Trade  secrets  and  proprietary,  commercial,  or  financial  information 
received  from  a  person  that  is  interested  in  applying  for  or  receiving 
financing, technical assistance, or other forms of business assistance.

6. Unless  made  confidential  under  subsection 1  or  made  exempt  under 
subsection 5, bids or proposals received by a public entity in response to a 
request for proposals by the public entity are exempt until all of the proposals 
have  been  received  and  opened  by  the  public  entity  or  until  all  oral 
presentations regarding the proposals, if any, have been heard by the public 
entity.  Records  included  with  any  bid  or  proposal  naming  and  generally 
describing the entity submitting the proposal are open.

7. Unless made confidential under subsection 1, records received by the state 
department of  emergency services under  chapter  37-17.1 from the federal 
government and any public or private agency or entity for disaster mitigation, 
preparation, response, and recovery are exempt.

8. Unless made confidential under subsection 1, university research records are 
exempt. "University research records" means data and records, other than a 
financial or administrative record, produced or collected by or for faculty or 
staff of an institution under the control of the state board of higher education in 
the  conduct  of  or  as  a  result  of  study  or  research  on  an  educational, 
commercial,  scientific,  artistic,  technical,  or  scholarly  issue,  regardless  of 
whether the study or research was sponsored by the institution alone, or in 
conjunction with a governmental or private entity, provided the information has 
not been publicly released, published, or patented.

9. Personally identifiable study information is confidential. "Personally identifiable 
study information"  means information about  an individual  participating in  a 
human research study or project at an institution under the control of the state 
board  of  higher  education  which  requires  prospective  institutional  review 
board review or a determination of exemption, if the information can be used 
to distinguish or trace the individual's identity, or is linked or linkable to the 
individual. Examples of personally identifiable study information include name, 
maiden name, mother's maiden name, alias, personal identification number, 
social  security number,  passport  number,  driver's license number,  taxpayer 
identification number, financial account or credit card number, address, email 
address, photographic images, fingerprints, handwriting, and other biometric 
data. Information about participants in human subjects research which does 
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not constitute personally identifiable study information but is part of a human 
subjects research study or project at an institution under the control  of the 
state board of higher education requiring prospective institutional review board 
review or a determination of exemption is a university research record under 
subsection 8.

10. Subsections 8 and 9 do not apply to a student record or other information 
disclosed  by  an  institution  under  the  control  of  the  state  board  of  higher 
education to the statewide longitudinal data system.

SECTION 2. A new section to chapter 44-04 of the North Dakota Century Code is 
created and enacted as follows:

Title IX records at state universities and colleges exempt.

Any record related to a complaint or investigation under title IX of the Education 
Amendments of 1972 [Pub. L. 92  -  318; 20 U.S.C. 1681 et seq.] at an institution under   
the  control  of  the  state  board  of  higher  education  which  contains  personally 
identifiable  information  about  a  party  to  the  complaint  is  an  exempt  record.  For 
purposes of this section, "personally identifiable information" means information that 
directly identifies  an individual,  and information that,  alone or in  combination with 
other information, is linked or linkable to an individual and would allow a reasonable 
person who lacks knowledge of the relevant circumstances to identify the individual.

Approved April 4, 2017

Filed April 4, 2017
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CHAPTER 313

HOUSE BILL NO. 1316
(Representatives Klemin, K. Koppelman, Maragos)

(Senators Grabinger, Hogue)

AN  ACT  to  amend  and  reenact  subsection  5  of  section  44-06.1-01,  section 
44-06.1-17, subsections 5 and 9 of section 44-06.1-20, subsection 2 of section 
44-06.1-21, subsections 6, 7, and 8 of section 44-06.1-23, and section 44-06.1-27 
of the North Dakota Century Code, relating to notarial acts, notary commissions, 
and notary public name and address changes.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

SECTION 1.  AMENDMENT.  Subsection  5  of  section  44-06.1-01  of  the  North 
Dakota Century Code is amended and reenacted as follows:

5. "Notarial act" means an act, whether performed with respect to a tangible or 
electronic  record,  that  a notarial  officer  may perform under  the law of  this 
state. The term includes taking an acknowledgment, administering an oath or 
affirmation, taking a verification on oath or affirmation, witnessing or attesting 
a signature, certifying or attesting a copy except as provided in subdivision j of 
subsection  67 of  section  44-06.1-23,  and  noting  a  protest  of  a  negotiable 
instrument.

SECTION 2. AMENDMENT. Section  44-06.1-17  of  the  North  Dakota  Century 
Code is amended and reenacted as follows:

44-06.1-17. Notary vacancies - Resignations.

Whenever the office of any notary public becomes vacant, the record of the notary 
together with all papers relating to the office must be deposited in the office of the 
secretary  of  state  except  for the  stamping  device,  which must  be  destroyed  as 
provided in section 44-06.1-16. If a notary public resigns the notary's commission, the 
notary shall notify the secretary of state within thirty days of the resignation, and shall 
indicate the effective date of the resignation. Any notary public who, on resignation or 
removal from office, or any executor or personal representative of the estate of any 
deceased notary public who neglects to deposit the records and papers as aforesaid 
for the space of three months, or any person who knowingly destroys, defaces, or 
conceals any records or papers of any notary public, shall forfeit and pay a sum of not 
less than fifty dollars nor more than five hundred dollars, and that person also is liable 
in a civil action for damages to any party injured.

SECTION 3. AMENDMENT.  Subsections 5 and 9 of section 44-06.1-20 of the 
North Dakota Century Code are amended and reenacted as follows:

5. On compliance with subsections 1, 2, 3, and 4, the secretary of state shall 
issue a notary public commission to an applicant for a term of  sixfour years, 
unless sooner removed by the secretary of state. The notary shall post the 
commission  in  a  conspicuous  place  in  the  notary's  office  or  place  of 
employment.
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9. Each notary public issued a commission shall notify the secretary of state by 
mailin writing within sixty days of any change of address. If a notary fails to 
notify the secretary of  state  within  sixty days of  a change of  address,  the 
secretary of state may impose a late fee in the amount of ten dollars. The 
notary shall  pay any late fee imposed by the secretary of  state before the 
renewal of the notary's commission.

SECTION 4.  AMENDMENT.  Subsection 2 of  section 44-06.1-21 of  the North 
Dakota Century Code is amended and reenacted as follows:

2. If an applicant for a commission as a notary public is denied the commission 
or a commission is revoked or suspended, the applicant or notary public is 
entitled to timely notice and hearing in accordance with chapter 28-32. The 
notice may provide that the person may not perform any notarial acts during 
the pendency of  the revocation proceeding.  A notary whose commission is 
revoked may be denied a new commission for a period of up to sixfour years 
following the date of revocation.

SECTION 5. AMENDMENT. Subsections 6, 7, and 8 of section 44-06.1-23 of the 
North Dakota Century Code are amended and reenacted as follows:

6. A notary public may not notarize a signature on a document if:

a. The document was not first  signed or re-signed in the presence of  the 
notary public, in the case of a verification on oath or affirmation, or in the 
case of an acknowledgment, was not acknowledged in the presence of the 
notary public.

b. The name of the notary public or the spouse of the notary public appears 
on the document as a party or in which document either individual has a 
direct beneficial interest or if either individual appears as a signatory to a 
petition within the meaning of section 1-01-50. A notarial act performed in 
violation of this subdivision is voidable.

c. The signature  is  that  of  the notary  public  or  the  spouse of  the  notary 
public.

d. Except as otherwise provided by law, the notary public uses a name or 
initial in notarizing the document other than as it appears on the notary's 
commission. However, such an act by a notary by itself does not affect the 
validity of the document.

e. The date of the verification on oath or affirmation or acknowledgment is 
not the actual date the document is to be notarized or the verification on 
oath or affirmation or acknowledgment is undated.

f. The signature on the document or the notarial certificate is not an original 
signature, except as otherwise provided by law.

g. The  notary  is  falsely  or  fraudulently  signing  or  notarizing  a  document, 
verification on oath or affirmation, or acknowledgment or in any other way 
is impersonating or assuming the identity of another notary.

h. The signature is on a blank or incomplete document.



Chapter 313 Offices and Officers

i. In the case of a document drafted in a language other than English, the 
document  is  not  accompanied  by  a  permanently  affixed  and  accurate 
written English translation.

j. Except as otherwise provided by law:

(1) The document is a copy or certified copy of any vital record authorized 
or required by law to be registered or filed;

(2) The document is a copy or certified copy of an instrument entitled by 
law to be recorded; or

(3) The document is a copy or certified copy of a public record containing 
an official seal.

k. The notary did not obtain satisfactory evidence of the identity of the signer, 
unless the signer is personally known to the notary.

7. A notary public may not make or purport to make any certified copy of a vital 
record, a recordable instrument, or a public record containing an official seal 
as described in subdivision j of subsection 6.if:

a. The document is a copy or certified copy of any vital record authorized or 
required by law to be registered or filed;

b. The document is a copy or certified copy of an instrument entitled by law 
to be recorded; or

c. The document is a copy or certified copy of a public record containing an 
official seal.

8. A notary public mustshall affix the notary's seal to each verification on oath or 
affirmation or acknowledgmentofficial stamp at the time of performing theeach 
notarial act.

SECTION 6. AMENDMENT. Section  44-06.1-27  of  the  North  Dakota  Century 
Code is amended and reenacted as follows:

44-06.1-27. Name change.

A notary who has legally changed the notary's name shall submit to the secretary 
of state a rider to the notary's surety bond stating both the old and new names, the 
effective date of the new name, and a ten dollar fee within sixty days of the name 
change.  Upon  receipt  of  the  rider  and  fee,  the  secretary  of  state  shall  issue  a 
certificate of authorization that a notary public may use to obtain a new stamping 
device.  Once  the  authorization  is  on  file,  the  secretary  of  state  shall  issue  a 
commission with the notary's new name. After notification to the secretary of state of 
the name change and until a  new stamping device is obtainedcommission with the 
notary's  new name is received, the notary may continue to use the old stamping 
device but must sign any notarial certificate substantially as follows:

_______________________________

Notary public North Dakota

Formerly known and commissioned as
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_______________________________

My commission expires

Notary Seal

Upon receipt of the rider and fee, the secretary of state shall issue a certificate of 
authorization that the notary public must use to obtain a new stamping device. The 
notary  shall  place  an  impression  of  the  notary's  stamp  on  the  certificate  of 
authorization and return the certificate of authorization to the secretary of state. After 
the authorization is on file, the secretary of state shall issue a commission with the 
notary's new name.

Approved March 22, 2017

Filed March 23, 2017
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