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HISTORY AND FUNCTIONS OF THE NORTH DAKOTA
LEGISLATIVE COUNCIL

HISTORY OF THE

LEGISLATIVE COUNCIL

The North Dakota Legislative Council was created
in 1945 as the Legislative Research Committee
(LRC). The LRC had a slow beginning during the first
interim of its existence because, as reported in the
first biennial report, the prevailing war conditions
prevented the employment of a research director until
April 1946. '

After the hiring of a research director, the first LRC
held monthly meetings prior to the 1947 legislative
session and recommended a number of bills to that
session. Even though the legislation creating the LRC
permitted the appointment of subcommittees, all of the
interim work was performed by the 11 statutory
members until the 1953-54 interim, when other
legislators participated in studies. Although “research”
was its middle name, in its early years the LRC served
primarily as a screening agency for proposed
legislation submitted by state departments and
organizations. This screening role is evidenced by the
fact that as early as 1949, the LRC presented
100 proposals prepared or sponsored by the
committee which the biennial report indicated were not
all necessarily endorsed by the committee and
included were several alternative or conflicting
proposals.

The name of the LRC was changed to the
Legislative Council in 1969 to more accurately reflect
the scope of its duties. Although research is still an
integral part of the functioning of the Legislative
Coungcil, it has become a comprehensive legislative
service agency with various duties in addition to
research.

THE NEED FOR A
LEGISLATIVE SERVICE AGENCY

Nearly all states have a legislative council or its
equivalent, although a few states use varying numbers
of special committees.

Legislative service agencies provide legislators
with the tools and resources that are essential if they
are to fulfil the demands placed upon them. In
contrast to other branches of government, the
Legislative Assembly in the past had to approach its
deliberations without its own information sources,
studies, or investigations. Some of the information
relied upon was inadequate or slanted because of
special interests of the sources.

To meet these demands, the Legislative Assembly
established the North Dakota Legislative Council. The
existence of the Council has made it possible for the
Legislative Assembly to meet the demands of today
while remaining a part-time citizen legislature that
meets for a limited number of days every other year.

COMPOSITION OF THE COUNCIL

The Legislative Council by statute consists of
17 legislators, including the majority and minority
leaders of both houses and the Speaker of the House.
The Speaker appoints six other representatives, three
from the majority and three from the minority as
recommended by the majority and minority leaders,
respectively. The Lieutenant Governor, as President
of the Senate, appoints four senators from the
majority and two from the minority as recommended
by the majority and minority leaders, respectively.

The Legislative Council is thus composed of
10 majority party members and 7 minority party
members and is served by a staff of attorneys,
accountants, researchers, and auxiliary personnel who
are hired and who serve on a strictly nonpartisan
basis.

FUNCTIONS AND METHODS OF

OPERATION OF THE COUNCIL

Although the Legislative Council has the authority
to initiate studies or other action deemed necessary
between legislative sessions, much of the Council's
work results from study resolutions passed by both
houses. The usual procedure is for the Council to
designate committees to carry out the studies,
although a few Council committees, including the
Administrative Rules Committee, Employee Benefits
Programs Committee, Information Technology
Committee, and Legislative Audit and Fiscal Review
Committee, are statutory committees with duties
imposed by state law.

Regardless of the source of authority of interim
committees, the Council appoints the members with
the exception of a few ex officio members named by
statute. Nearly all committees consist entirely of
legislators, although a few citizen members are
sometimes selected to serve when it is determined
they can provide special expertise or insight for a
study. :

The Council committees hold meetings throughout
the interim at which members hear testimony, review
information and materials provided by staff, other state
agencies, and interested persons and organizations,
and consider alternatives. Occasionally it is
necessary for the Council to contract with universities,
consulting firms, or outside professionals on
specialized studies and projects. However, the vast
majority of studies are handled entirely by the Council
staff.

Committees make their reports to the full
Legistative Council, usually in November preceding a
regular legislative session. The Council may accept,
amend, or reject a committee’s report. The
Legislative Council then presents the
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recommendations it has accepted, together with bills
and resolutions necessary to implement them, to the
Legislative Assembly.

In addition to conducting studies, the Council and
its staff provide a wide range of services to legislators,
other state agencies, and the public. Attorneys on the
staff provide legal advice and counsel on legislative
matters to legislators and legislative committees. The
Council supervises the publication of the Session
Laws, the North Dakota Century Code, and the North
Dakota Administrative Code. The Council reviews
state agency rules and rulemaking procedures,
legislative proposals affecting health and retirement
programs for public employees, and information
technology management of state agencies. The
Council has on its staff the Legislative Budget Analyst
and Auditor and assistants who provide technical
assistance to Council committees and legislators and
who review audit reports for the Legislative Audit and
Fiscal Review Committee. The Council provides
information technology services to the legislative
branch, including legislative publishing and bill drafting
capabilites. The Council makes arrangements for
legislative sessions and controls the use of the
legislative chambers and use of space in the
legislative wing of the State Capitol. The Council also
maintains a wide variety of materials and reference
documents, many of which are not available from
other sources.

MAJOR PAST PROJECTS
OF THE COUNCIL

Nearly every facet of state government and
statutes has ‘been touched by one or more Council
studies since 1945. Statutory revisions, including the
rewriting of criminal laws, election laws, game and fish
laws, insurance laws, motor vehicle laws, school laws,
and weapons laws have been among the major
accomplishments of interim committees. Another
project was the republication of the North Dakota
Revised Code of 1943, the resulting product being the
North Dakota Century Code.

Government reorganization has also occupied a
considerable amount of attention. Included have been
studies of the delivery of human services,
agriculturally related functions of state government,
the creation of the Information Technology

Department and the cabinet-level position of Chief
Information Officer, the creation of the Department of
Commerce, and organization of the state’s charitable
and penal institutions, as well as studies of the
feasibility of consolidating functions in state
government. Unification of the state’s judicial system
and the establishment of a public venture capital
corporation were subjects of recent studies.

The review and updating of uniform and model
acts, such as the Uniform Probate Code and the
Uniform Commercial Code, have also been included
in past Council agendas. Constitutional revision has
been studied several interims, as well as studies to
implement constitutional measures that have been
approved by the voters.

Pioneering in new and untried areas is one major
function of interim committees. The regulation and
taxation of natural resources, including oil and gas in
the 1950s and coal in the 1970s, have been the
highlights of several interim studies. The closing of
the constitutional institution of higher education at
Ellendale also fell upon an interim committee after a
fire destroyed one of the major buildings on that
campus. The expansion of the University of North
Dakota Medical School is another area that has been
the subject of several interim studies.

The Legislative Council has permitted the
legislative branch to be on the cutting edge of
technological innovation. North Dakota was one of the
first states to have a computerized bill status system
in 1969 and, beginning in 1989, the Legislator's
Automated Work Station system has allowed
legislators to access legislative documents at their
desks in the House and Senate. Beginning in 1997,
the Legislative Council has responsibility to study
emerging technology and evaluate its impact on the
state’s system of information technology.

Perhaps of most value to citizen legislators are
committees that permit members to keep up with
rapidly changing developments in complex fields.
Among these are the Budget Section, which receives
the executive budget prior to each legislative session.
The Administrative Rules Committee allows legislators
to monitor executive branch department rules. Other
subjects that have been regularly studied include
school finance, health care, property taxes, and
legislative rules.
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SUMMARY
BRIEFLY - THIS REPORT SAYS

ADMINISTRATIVE RULES

The Council reviewed all state administrative rule-
making actions from December 2002 through
November 2004, covering 4,084 pages of rules. The
Council did not void any agency rules. The Council
approved repeal of obsolete rules as requested by Work-
force Safety and Insurance, the Department of Human
Services, the Superintendent of Public Instruction, and
the Securities Commissioner. The Council agreed on
rules amendments with the Department of Human Serv-
ices, Division of Community Services, Real Estate
Appraiser Qualifications and Ethics Board, Superinten-
dent of Public Instruction, State Department of Health,
and Board of Nursing. The Council studied new require-
ments for agency analysis of rules affecting small entities
and found that agencies are able to comply with these
requirements.

ADVISORY COMMISSION ON
INTERGOVERNMENTAL RELATIONS

The Advisory Commission on Intergovernmental
Relations exercised its statutory authority to serve as a
forum for the discussion of resolution of intergovern-
mental problems and to study issues relating to local
government structure; fiscal and other powers and func-
tions of local governments; relationships between and
among local governments and the state or any other
government; allocation of state and local resources;
interstate issues involving local governments, including
cooperation with the appropriate authorities of other
states; and statutory changes required to implement
commission recommendations.

The Council recommends House Bill No. 1025 to
revise the consolidated county general fund levy option
by removing from the consolidated general fund the
specific mill levies for the industrial development organi-
zation, county parks and recreation, library fund, weed
board and weed control, and weather modification;
decreasing the maximum general fund levy from 134 to
118 mills; and removing the general fund levy increase
limitations that are based on the consumer price index.

The Council recommends House Bill No. 1026 to
decrease from approximately five years to approximately
three years the period of time in which foreclosure will
take place for delinquent property taxes.

The Council recommends Senate Bill No. 2024 to
remove the June 30, 2005, expiration date for the docu-
ment preservation fund and to continue the additional
fees imposed for the purpose of funding the document
preservation fund.

The Council received reports regarding motor vehicle
branch offices, sheriff service of process, emergency
preparedness, and wind turbine siting.
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BUDGET COMMITTEE ON
GOVERNMENT SERVICES

The Council studied the long-term needs of state
inmates and received reports from the Department of
Corrections and Rehabilitation and the Dakota Women's
Correctional Rehabilitation Center regarding the status of
housing state female inmates at the women's prison
facility in New England. The Council encourages the
Department of Corrections and Rehabilitation to request
funds from the preliminary planning revolving fund to
determine the cost and specifications relating to the
replacement of the east cellhouse at the State Peniten-
tiary. The Council received information on sentencing
commissions, the Governor's Task Force on Violent and
Sexual Offenders, and the effectiveness of alternatives
to incarceration.

The Council recommends the Department of Correc-
tions and Rehabilitation obtain two land appraisals for
the land the department owns at the Missouri River
Correctional Center, which is the site for a proposed
riverbank stabilization project.

The Council studied the needs of individuals with
mental illness, drug and alcohol addictions, and physical
or developmental disabilities and received reports from
the Department of Human Services and the Mental
Health Association in North Dakota.

The Council received a report regarding the history of
the bistate authority legislation providing for agreements
between North Dakota and South Dakota to jointly exer-
cise any agency, department, or institution function
authorized by law.

BUDGET COMMITTEE ON HEALTH CARE

The Council studied the nursing home survey proc-
ess, including a review of federal, state, and local agency
procedures and requirements that result in additional
costs, duplicated procedures, and added regulations for
nursing homes. The Council encourages the State
Department of Health to review Life Safety Code inspec-
tion procedures and provide options, within available
resources, to the 59th Legislative Assembly for the State
Department of Health to provide for any nursing home
construction inspections necessary to ensure compli-
ance with the Life Safety Code upon completion of a
nursing home construction project.

The Council studied the value of the medical assis-
tance program use of purchasing pools, preferred drug
lists, and other pharmacy benefit management concepts;
Medicaid payments, access to program services, and
utilization; and the Medical Care Advisory Committee.

The Council received a report from the Insurance
Commissioner  regarding  cost-benefit  analyses
conducted for legislative measures or amendments
mandating health insurance coverage during the
58th Legislative Assembly.. The Council accepted the
Insurance Commissioner's recommendation to continue



to contract with Milliman USA to conduct a cost-benefit
analysis during the 59th Legislative Assembly.

The Council received reports from the State Depart-
ment of Health regarding the implementation of the
community health grant program, the State Board of
Nursing on its study of nursing educational requirements
and the nursing shortage in this state and the implica-
tions for rural communities, and the Department of
Human Services regarding enroliment statistics and
costs associated with the children's health insurance
program state plan.

BUDGET COMMITTEE ON
HUMAN SERVICES

The Council studied human service center services.
The Council recommends that legislative committees
and Budget Section tour groups request information from
each human service center in a standardized format
reflecting information by major program of each human
service center for the current and two previous
bienniums.

The Council studied administrative costs of human
services programs. The Council recommends House
Concurrent Resolution No. 3001 providing for a Legisla-
tive Council study of the legal and enforcement issues
relating to child support collections on Indian reserva-
tions. The Council also recommends Senate Bill
No. 2025 requiring the Governor to obtain legislative
approval before entering, renewing, amending, or
extending any fribal-state gaming compact.

The Council received reports from the Department of
Human Services regarding the development of a fee-for-
service payment system for developmental disabilities
services providers and from the Children's Services
Coordinating Committee regarding the amount of "refi-
nancing” funds generated and the uses of funds. for the
2003-05 biennium.

BUDGET SECTION

The Council received reports from the Office of
Management and Budget on the stafus of the state
general fund, tobacco settlement proceeds, information
technology funding reductions, irregularities in the fiscal
practices of the state and recommendations for use of
the money in the preliminary planning revolving fund,
and from the Office of Management and Budget and the
judicial branch on the status of state employee position
reductions and related savings used to provide salary
increases.

The Council received reports from the North Dakota
University System regarding the status of the student
internship program and from the State Board of Higher
Education on the allocation of funds from appropriations
for undesignated centers of excellence relating to
economic development. The Council authorized the
expenditure of additional other funds and federal funds
for capital projects at Minot State University and the
University of North Dakota.

The Council received reports from the Information
Technology Department on the 2002-03 and 2003-04
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X reports, the intormation technology organizational

management studies, the information technology
functional consolidation, server and operating system
infrastructure, and the status of the ConnectND project.

The Council received reports from the Department of
Human Services regarding the status of the medical
assistance program, changes the department made to
the Medicaid program, the status of the child care assis-
tance program, transfers the department made between
line items -and between subdivisions in excess of
$50,000, and the status of the sexual offender program.

The Council received reports from the Department of
Commerce on the annual audits of renaissance fund
organizations and the web site that provides career guid-
ance and job opportunity services. The Council received
reports from Workforce Safety and Insurance regarding
the status of the risk management workers' compensa-
tion program and the building maintenance account.

The Council approved three land acquisition requests
from the Game and Fish Department. The Council
approved 69 of 70 requests considered for increased
spending authority, transfers of spending authority, or
increased full-time equivalent positions which were
approved by the Emergency Commission. There were
five requests authorized by the Emergency Commission
to obtain funds from the state contingency fund.

The Council recommends Senate Concurrent Reso-
fution No. 4001 to authorize the Budget Section to hold
legislative hearings required for the receipt of federal
block grant funds.

COMMERCE COMMITTEE

The Council studied the state’s unemployment
compensation system, including reserve guidelines for
the unemployment trust fund, the system for ratesetting,
freatment of positive balance and negative balance
employers, and the feasibility and desirability of creating
an unemployment compensation board. The Council
recommends House Bill No. 1027 to revise the formula
for determining unemployment compensation tax rates
so that a proportionately greater responsibility is shifted
to negative balance employers for that portion of the
unemployment insurance tax burden, which represents
the amount of revenue necessary to make due progress
toward the unemployment insurance reserve fund
solvency target. The Council recommends House Bill
No. 1028 to establish a seven-member Job Service
North Dakota Advisory Council, appointed by the Gover-
nor, for the purpose of advising Job Service North
Dakota regarding issues relating to the operations, effec-
tiveness, fairness, and efficiency of the unemployment
insurance program.

The Council studied the impact of pending federal
legislation that would significantly change the respective
federal-state responsibilities and funding for workforce
development, workforce training, public labor exchange,
and unemployment insurance programs. The Council
expresses its support for a request by Job Service North
Dakota to the 59th Legislative Assembly for an appro-
priation of Reed Act funds adequate to fund procurement



planning studies, including development and issuance of
a request for proposals relating to the costs and appro-
priate technology to replace the mainframe computer
application used to process unemployment insurance
claims and unemployment insurance tax reporting and
payment, and expresses its support for a proposal by
Job Service North Dakota to request an appropriation by
the 59th Legislative Assembly of $250,000 of Reed Act
funds to fund a pilot project on intensive reemployment
actions designed to demonstrate whether those actions
can have a significant effect on reducing expenditures
from the unemployment insurance trust fund.

The Council studied consumer protection in regard to
contractor competency and out-of-state contractors
licensed in the state. The Council recommends Senate
Bill No. 2026 to authorize the Secretary of State to
request criminal history record information regarding an
applicant for a contractor’s license or contractor seeking
to renew a license; to authorize the Attorney General to
bring a complaint against a contractor under consumer
fraud laws; and to specify additional grounds upon which
the Secretary of State may deny an application for a
contractor’s license, refuse to renew a license, or revoke
a license.

The Council received a report from the State Board of
Agricultural Research and Education on its annual
evaluation of research activities and expenditures. The
Council received a report from Workforce Safety and
Insurance regarding the safety and performance audit of
the Roughrider Industries work programs and a report
regarding the 2004 rate increase proposed by Workforce
Safety and Insurance and projections for future rate
adjustments.

CRIMINAL JUSTICE COMMITTEE

The Council studied the state’s method of providing
legal representation for indigent criminal defendants and
the feasibility and desirability of establishing a public
defender system. The Council recommends Senate Bill
No. 2027 to establish the Commission on Legal Counsel
for Indigents, to provide for a transition of indigent
defense services from the Supreme Court to the
commission, and to provide for an appropriation to fund
the establishment of the commission.

The Council studied the need for guardianship serv-
ices, standards and practices for guardians, and funding
for programs. for individuals with mental illness, vulner-
able elderly adults, and individuals with traumatic brain
injuries. The Council recommends Senate Bill No. 2028
to require the Department of Human Services to contract
with an entity to create and coordinate a unified system
for the provision of guardianship services to vulnerable
adults who are ineligible for developmental disabilities
case management services. The Council recommends
Senate Bill No. 2029 to establish a procedure for the
current guardian or any interested person to file a motion
with the court for the appointment of a successor guard-
ian. The Council recommends Senate Bill No. 2030 to
provide for an annual reporting requirement for
guardians and conservators and to require the State
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Court Administrator's office to develop and provide a
form that may be used to fulfill reporting requirements.

The Council studied vulnerable adult abuse and
neglect with an emphasis on whether certain individuals
should be required to report suspected incidents of
vulnerable adult abuse and neglect. The Council recom-
mends House Bill No. 1029 to provide for an appropria-
tion to the Department of Human Services for the
purpose of implementing an education and awareness
campaign to inform the public about vulnerable adult
abuse and neglect, including the manner in which inci-
dents of adult abuse, neglect, and exploitation may be
reported.

The Council studied the methods for funding and
providing law enforcement fraining in this state. The
Council recommends Senate Bill No. 2031 to provide for
an appropriation to the Highway Patrol for the purpose of
providing training for law enforcement officers and other
emergency services providers.

The Council studied the employment conditions
issues contained in North Dakota Century Code Section
34-06-05, including those surroundings or conditions that
may be detrimental to an employee's health or morals.
The Council recommends House Bill No. 1030 to
prohibit, with certain exceptions, smoking in places of
public access, publicly owned buildings or offices, and
nonpublic workplaces.

The Council received a report from the Attorney
General on the current status and trends of unlawful
drug use and abuse and drug control and enforcement
efforts in this state.

ECONOMIC DEVELOPMENT COMMITTEE

The Council studied possible methods of growing
North Dakota’s population, including approaches to
decreasing outmigration and increasing inmigration and
reviewing how other states are dealing with related popu-
lation issues. The basis of the study included recogni-
tion of problems related to the state’s low rate of popula-
tion growth, concerns relating to the changing demo-
graphics of the state’s population, and the need to
consider population centers from which to recruit indi-
viduals to move to the state.

The Council studied economic development efforts
associated with and including establishment of a Red
River Valley business and technology development zone
and methods through which programs receiving funding
from the United States Department of Agriculture rural
economic area partnership, empowerment zone, enter-
prise community, and champion community programs
can be enhanced.

The Council studied the state’s business climate,
including the creation of an index of key objective meas-
urements that address the state’s competitiveness with
other states, the consideration of methods of creating
business partnerships with North Dakota Indian tribes in
order to increase primary sector business growth in the
state, and active participation in the activities of the
Primary Sector Business Congress. In conducting the
study, the Legislative Council was directed to create a



Primary Sector Business Congress. The purpose of the
congress was to assist in the business climate study,
evaluate the impact of existing state economic develop-
ment programs on primary sector businesses, identify
methods to increase primary sector business job growth
in the state, and prioritize for the Legislative Council the
state’s primary sector business economic development
programs and initiatives.

The Council recommends Senate Bill No. 2032 to
address a broad range of economic development and
business climate issues and provide for additional busi-
ness development studies.

The Council recommends House Bill No. 1031 to
extend from 5 to 10 years the maximum length of the tax
exemption a municipality may grant to a new and
expanding business and to allow a new and expanding
business to receive the tax exemption granted by the
municipality regardless of whether the new and
-expanding business is located within an urban renewal
development or renewal area.

The Council received annual reports from the Divi-
sion of Community Services on renaissance zone

" progress, received annual reports from the Commis-
sioner of Commerce regarding specified economic goals
and associated benchmarks, and received a presenta-
tion from the State Board of Higher Education on defini-
tions and eligibility criteria regarding its centers of
excellence program relating to economic development.

EDUCATION COMMITTEE

The Council studied the manner in which elementary
and secondary education is funded in this state and the
feasibility and desirability of instituting alternative funding
methods. The Council recommends House Bill No. 1032
to remove unrestricted federal revenue from the supple-
mental payment formula and House Bill No. 1033 to
require that school district transportation payments be
calculated using data envelopment analysis.

The Council studied school district data collection and
reporting requirements.

The Council studied the criteria by which a student's
school district of residence is established and whether
that criteria correctly assigns both benefits and responsi-
bilities to the appropriate school districts. The Council
recommends Senate Bill No. 2033 to require an annual
determination regarding the school district of residence
for those students who are placed for noneducational
reasons.

The Council received reports regarding annual school
district employee compensation, requests for and
waivers of accreditation rules, requests for and waivers
of North Dakota Century Code Section 15.1-21-03,
which relates to instructional time for high school
courses, student scores on recent statewide tests of
reading and mathematics, changes to the teacher licen-
sure process, data envelopment analysis, and the failure
of school boards to meet a statutory threshold for
increasing teacher compensation.
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ELECTRIC INDUSTRY COMPETITION
COMMITTEE

The Council studied the impact of competition on the
generation, transmission, and distribution of electric
energy within this state, reviewed electric industry
restructuring initiatives in other states, and reviewed
federal restructuring initiatives. The council reviewed the
Lignite Vision 21 program and the history and operation
of the Territorial Integrity Act.

The Council studied the feasibility and desirability of
enacting legislation to tax electric utility providers with a
fair and uniform tax system.

The Council studied the issues related to wind energy
development in this state, including wind energy devel-
opment contract provisions, the potential .economic
benefits of wind energy development, the potential
adverse impacts of wind energy development, consid-
eration of transmission of electrical energy, and the
impact on the electric industry of wind energy
development.

EMERGENCY SERVICES COMMITTEE

The Council studied the state’s emergency manage-
ment system, the impact of federal emergency reorgani-
zation on the state’s emergency operations plan, and the
emergency management preparedness of state agen-
cies and local governments.

The Council studied the state’s public health unit
infrastructure and the ability of the public health units to
respond to public health issues, including disease and
other physical health, environmental, and disaster-
related issues. The Council recommends House Bill
No. 1034 to authorize the Attorney General to provide
legal counsel and legal opinions to local boards of
health.

The Council received a report from State Radio on
the operation of and any recommended changes in the
emergency 911 telephone system standards and guide-
lines and received a report from the Public Safety
Answering Points Coordinating Committee on city and
county fees on telephone exchange access service and
wireless service.

EMPLOYEE BENEFITS PROGRAMS
COMMITTEE

The Council solicited and reviewed various proposals
affecting retirement and health programs of public
employees and obtained actuarial and fiscal information
on each of these proposals and reported this information
to each proponent.

The Council studied public employee health insur-
ance benefits, including options for. providing health
insurance for state employees, availability of other health
insurance plans, single versus family coverage,
employee contributions, and unitization of premium rates
for budgeting purposes.



GOVERNMENT PERFORMANCE AND
ACCOUNTABILITY COMMITTEE

The Council studied state government performance
and accountability practices. The Council recommends
House Bill No. 1035 creating a Government Perform-
ance and Accountability system to be established and
maintained by the Office of Management and Budget
subject to the input and review of the Government
Performance and Accountability Committee. The
Council also recommends the Legislative Council
chairman invite representatives of the National Confer-
ence of State Legislatures and the Urban Institute to
conduct performance and accountability training for state
agency personnel in North Dakota.

The Council monitored state agency compliance with
legislative intent included in 2003-05 biennium appropria-
tions, reviewed the status of major state agency and
institution appropriations, and received reports on oil tax
revenues.

HIGHER EDUCATION COMMITTEE

The Council studied higher education funding,
including the expectations of the North Dakota University
System in meeting the state's needs in the 21st century,
the funding methodology needed to meet those expecta-
tions and needs, and the accountability system and
reporting methodology for the University System. The
Council recommends Senate Bill No. 2034 to provide for
the continuation of the continuing appropriation of higher
education institutions’ special revenue funds, including
tuition, through June 30, 2007; Senate Bill No. 2035 to
continue the requirement that the budget request for the
North Dakota University System include budget esti-
mates for block grants for a base funding component
and for an initiative funding component and a budget
estimate for an asset funding component and the
requirement that the appropriation for the North Dakota
University System include block grants for a base
funding appropriation and for an initiative funding appro-
priation and an appropriation for asset funding through
June 30, 2007; Senate Bill No. 2036 to provide for the
continuation of the North Dakota University System's
authority to carry over at the end of the biennium
unspent general fund appropriations through June 30,
2007; and Senate Concurrent Resolution No. 4002 to
provide for a Legislative Council study of the State Board
of Higher Education performance and accountability
measures.

INFORMATION TECHNOLOGY COMMITTEE

The Council studied the state's information tech-
nology organization and information technology
management.

The Council received reports from the Chief informa-
tion Officer and representatives of the Information Tech-
nology Department regarding the department's business
plan; the department's annual report; statewide informa-
tion technology policies, standards, and guidelines;
major information technology projects; the delivery of
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information technology services to agencies and the
status of accumulated savings; the prioritization of major
computer software projects; and budgeted and actual
information technology equipment and software
purchases.

The Council recommends Senate Bill No. 2037 to
provide that the State Board of Higher Education is
responsible for managing and regulating information
technology planning and services for institutions under
its control; to exclude certain policies, standards, and
guidelines of the Information Technology Department
from compliance with the Administrative Agencies Prac-
tice Act; to authorize the Information Technology
Committee to receive and review information technology
projects of the legislative branch; and to require the
Information Technology Department to develop policies,
standards, and guidelines using a process involving
advice from state agencies and institutions and Senate
Bill No. 2038 to establish a statewide information tech-
nology improvements revolving fund for information tech-
nology projects providing improvements in the efficiency
of state government services or information technology
projects involving multiple state agencies or institutions.

JUDICIAL PROCESS COMMITTEE

The Council studied the North Dakota open records
statutes and the appropriateness of the penalties for an
unauthorized disclosure of certain records. The Council
recommends House Bill No. 1036 to make the penalty
for the release of any confidential information consistent
throughout the North Dakota Century Code by changing
those sections of the Century Code which provide for a
penalty that is different from the general penalty
contained in North Dakota Century Code Section
12.1-13-01, a Class C felony.

The Council studied the doctrine of assumption of
risk and the impact the reenactment of the doctrine
would have on other state laws. It was the consensus of
the Council that the state’s modified comparative fault
statute works well and does not need to be changed. It
was also the consensus of the Council that the assump-
tion of risk doctrine as a complete bar to recovery is not
recommended and that the state should continue to use
the modified comparative fault system.

The Council studied the leasing or renting of county
court facilities by the state or other political subdivision.
It was the consensus of the Council that the Legislative
Assembly continue to monitor the assessment of the
court administration fees under House Bill No. 1088
(2003), the revenue collection in the court facilities main-
tenance fund, and the awarding of grants by the Court
Facilities Improvement Advisory Committee, as a means
for addressing the county court facilities needs.

The Council reviewed the uniform Acts recom-
mended by the North Dakota Commission on Uniform
State Laws.

The Council recommends House Bill No. 1037 to
make technical corrections to the North Dakota Century
Code.



LEGISLATIVE AUDIT AND FISCAL REVIEW

COMMITTEE

The Council received and accepted 152 audit reports
prepared by the State Auditor's office and independent
accounting firms. Among the audit reports accepted by
the Council were five performance audits and
evaluations--Driver and Vehicle Services, Department of
Transportation; Administrative Committee on Veterans
Affairs and the Department of Veterans Affairs; Work-
force Safety and Insurance; Job Service North Dakota;
and child support enforcement followup report. The
Council requested the State Auditor's office to conduct
an updated audit of the Racing Commission, including a
detailed analysis of the racing promotion fund, while
completing the next audit of the Attorney General's
office. The Council approved the State Auditor's office
request to hire a consultant to assist in conducting the
Department of Corrections and Rehabilitation perform-
ance audit.

The Council received information regarding
suggested guidelines for audits of state agencies; adjust-
ments and corrections of tax distribution payments to
political subdivisions; deficits incurred by agricultural
commodity groups; the eight regional planning councils,
the Department of Human Services accounts receivable
writeoffs, and internal control procedures for child
support; component units that are "blended into" state-
reporting entities; accounts maintained within the North
Dakota University System; the percentage of tuition and
fees received by state colleges and universities used to
fund academic costs; the status of the ConnectND
project; turnback of unspent general fund appropriations
for the 2001-03 biennium; and the selection of auditors
for state agencies, boards, and institutions.

LEGISLATIVE MANAGEMENT COMMITTEE

The Council reviewed legislative rules and recom-
mends printing the results of the roll, rather than the roll
call, in the journal regarding election of legislative offi-
cers, allowing a member to vote on behalf of another
member who has verbally announced instructions while
in the chamber, and allowing bills and resolutions that
receive a unanimous do not pass recommendation in
committee to be placed on the consent calendar.

The Council approved the migration of legislators
from Lotus Notes e-mail to Microsoft Exchange 2003
e-mail and from Lotus Smartsuite to Microsoft Office
Standard. These are the initial steps to migrate from
Lotus Notes software to Microsoft Exchange software as
recommended by the Information Technology Depart-
ment. The Council also authorized legislators to be
provided with DSL or equivalent high-speed connections
to the state network.

The Council approve subscription fees payable for
receiving sets of legislative documents from the bill and
journal room.

The Council reviewed employee positions and pay
during the 2003 legislative session. For the 2005 legisla-
tive session, the council recommends employment of
35 Senate employees and 40 House employees—an
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increase of 1 Senate page and bill book clerk position.
The Council also recommends a 5 percent increase in
daily compensation for those employees.

The Council reviewed bids to provide secretarial, tele-
phone message, and bill and journal room services to
the Legislative Assembly and recommends accepting
the bid by one contractor to provide these services
during the 2005 legislative session.

The Council approved the agenda for the organiza-
tional session. The Council recommends Senate Bill
No. 2039 to provide for the organizational session to
convene on the first Monday in December rather than
the first Tuesday after the first Monday.

The Council designated the days when special
reports are to be made to various committees of the
Legislative Assembly. Agricultural commodity groups
are to report to the Agriculture Committees on Friday,
January 7, and the Commissioner of Commerce is to
report to the Industry, Business and Labor Committees
on Monday, January 10.

The Council approved enhancements to the sound
systems in the legislative chambers. The Council also
approved replacement of the sound system in the Bryn-
hild Haugland Room with a system providing additional
microphone capacity, additional access points, and an
enhanced media panel. The Council also approved
replacing the folding chairs in the chambers and in
Memorial Hall and the chairs used in the Brynhild Haug-
land Room.

NATURAL RESOURCES COMMITTEE

The Council studied the federal and state statutory
and regulatory policies that discourage or prevent final
bond release applications from being filed and Public
Service Commission regulatory policies that could be
implemented to encourage flexibility in proving reclama-
tion success and reducing administrative and regulatory
burdens necessary for bond release applications and
actions being undertaken by the mining companies fo
achieve final bond release. The Council recommends
Senate Bill No. 2040 to delete the requirements that a
request for bond release be published in other daily
newspapers of general circulation in the locality of the
surface coal mining operation in addition to the official
newspaper of the county and that subsurface owners
within the permitted area proposed for bond release be
notified.

The Council studied proposed legislation permitting
the Game and Fish Department to coordinate with game
and fish programs conducted by the tribal governments
of the federally recognized Indian tribes in North Dakota.
The Council recommends Senate Bill No. 2041 to
provide that properly tagged game birds legally taken on
Indian trust lands may be possessed, transported, or
shipped in state and that properly tagged big game
legally taken on Indian trust land may be transported,
shipped, or possessed within the state.

The Council received information concerning the
Garrison Diversion Unit Project, Devils Lake, and North-
west Area Water Supply Project.



NO CHILD LEFT BEHIND COMMITTEE

The Council studied the No Child Left Behind Act of
2001, the direct and indirect impact of the Act on the
school districts of this state, and the financial impact of
the Act on the budget of this state and on the taxpayers
of this state. The Council recommends House Bill
No. 1038 to create a 13-member Advisory Commission
on the No Chiild Left Behind Act and to continue the
interim No Child Left Behind Committee and Senate Bill
No. 2042 to penalize parents who fail to ensure their chil-
dren's attendance and to cancel the driver's license of a
truant student under age 16.

The committee received information from the Super-
intendent of Public Instruction regarding the estimated
costs that are likely to be incurred by this state during the
ensuing eight years to meet the requirements of the No
Child Left Behind Act of 2001.

PUBLIC SERVICES COMMITTEE

The Council studied laws requiring a surety bond, the
state bonding fund, the availability of private surety
bonds, and the appropriateness and necessity of bonds.
The Council recommends Senate Bill No. 2043 to create
an application procedure under the state bonding fund.
The bill requires the coverage applied for to be based on
the amount of money and property handled and the
opportunity for defalcation. The bill limits claims to two
years before billing a claim. The Council recommends
House Bill No. 1039 to allow auctioneers and auction
clerks the option of providing errors and omissions and
liability insurance instead of a bond.

The Council studied the feasibility and desirability of
transferring agriculturally related inspection and stan-
dards functions performed by various state agencies to
the Public Service Commission.

The Council studied the provisions of North Dakota
Century Code Title 4 which relate to the powers and
duties of the Seed Commissioner and the State Seed
Department. The Council recommends Senate Bill
No. 2044 to clarify state seed law. The bill mainly
provides for housekeeping changes except for the provi-
sion of a per diem for Seed Commission members; the
power of the Seed Commissioner to employ, appoint, or
contract with agents; and longer periods between germi-
nation tests for certain seed.

TAXATION COMMITTEE
The Council studied individual and corporate income
taxes. The Council recommends House Bill No. 1040 to
require adding back out-of-state bonds' interest earnings
to individual taxable income on Form ND-1, to apply only
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to bonds purchased after December 31, 2005. The
Council recommends House Bill No. 1041 to allow a
claim of an individual income tax refund for taxable years
2001 and 2002 for a nonresident whose military income
was used to determine the initial tax on North Dakota
taxable income. The bill allows the refund claim to be
filed until April 15, 2006. The Council recommends
Senate Bill No. 2045 to require passthrough entities such
as S corporations, partnerships, trusts, limited liability
companies, and limited liability partnerships to choose
between the options of filing a combined report in North
Dakota or withholding North Dakota income taxes on
distributions to nonresident members of the passthrough
entity. The Council recommends Senate Bill No. 2046 to
require inclusion of corporations in a unitary relationship
and incorporated in a tax haven as part of a water's edge
corporate income tax filing election.

The Council studied North Dakota's compliance with
the Streamlined Sales and Use Tax Agreement. The
Council recommends House Bill No. 1042 to provide for
North Dakota membership on the Streamlined Sales Tax
Governing Board, consisting of two members of the
House of Representatives and two members of the
Senate appointed by the Legislative Council chairman.
The Council recommends House Bill No. 1043 to bring
North Dakota into full compliance with the Streamlined
Sales and Use Tax Agreement.

The Council studied tax preferences under all tax
types.

TRANSPORTATION COMMITTEE

The Council studied the motor vehicle no-fault,
underinsured motorist, and uninsured motorist insurance
systems. The Council recommends Senate Bill
No. 2047 no-fault automobile insurance. The bill, among
other things, requires the vehicle to be in motion or have
the injury caused by another vehicle; removes work loss,
replacement services loss, survivors' income loss, and
survivors' replacement services; removes charges for
nonprescription drugs and experimental and medically
unproven treatment from coverage; and removes diag-
nostic testing from the medical expenses used to deter-
mine if there is a serious injury.

The Council studied the sale and lease of railroad
rights of way.

The Council studied alternative methods for recording
and discharging a lien on a motor vehicle. The Council
recommends House Bill No. 1044 to create an electronic
lien notification procedure for motor vehicles.

The Council studied the requirements for registration
and licensing of snowmobile, all-terrain vehicle, low-
speed vehicle, and motorcycle dealers.



ADMINISTRATIVE RULES COMMITTEE

The Administrative Rules Committee is a statutory
committee deriving its authority from North Dakota
Century Code (NDCC) Sections 54-35-02.5, 54-35-02.6,
28-32-17, 28-32-18, and 28-32-18.1. The committee is
required to review administrative agency rules to deter-
mine whether:

1. Administrative agencies are properly imple-
menting legislative purpose and intent.

2. There is dissatisfaction with administrative rules
or statutes relating to administrative rules.

3. There are unclear or ambiguous stafutes
relating to administrative rules.

The committee may recommend rule changes to an
agency, formally object to a rule, or recommend to the
Legislative Council the amendment or repeal of the
statutory authority for the rule. The committee also may
find a rule void or agree with an agency to amend an
administrative rule to address committee concerns,
without requiring the agency to begin a new rulemaking
proceeding.

The Legislative Council delegated to the committee
its authority under NDCC Section 28-32-10 to distribute
administrative agency notices of proposed rulemaking
and to approve extensions of time for administrative
agencies to adopt rules and its responsibility under
Section 28-32-42 to receive notice of appeal of an
administrative agency’s rulemaking action.

The Legislative Council assigned to the Administra-
tive Rules Committee a study directed by 2003 House
Bill No. 1212 regarding the effects and operation of
requiring agency consideration of the effect of proposed
administrative rules on small businesses, organizations,
and political subdivisions.

Committee = members were  Representatives
William R. Devlin (Chairman), LeRoy G. Bernstein, Jeff
Delzer, Duane DeKrey, Rod Froelich, Matthew M. Klein,
Kim Koppelman, Jon O. Nelson, Dan J. Ruby, Sally M.
Sandvig, Blair Thoreson, Alon Wieland, and Dwight
Wrangham and Senators John M. Andrist, Dennis
Bercier, April Fairfield, Tom Fischer, Layton Freborg,
Jerry Klein, Gary A. Lee, and Rich Wardner.

The committee submitted this report to the Legislative
Council at the biennial meeting of the Council in
November 2004. The Council accepted the report for
submission to the 59th Legislative Assembly.

ADMINISTRATIVE AGENCY
RULES REVIEW

Administrative agencies are those state agencies
authorized to adopt rules under the Administrative Agen-
cies Practice Act (NDCC Chapter 28-32). By statute, a
rule is an agency’s statement of general applicability that
implements or prescribes law or policy or the organiza-
tion, procedure, or practice requirements of the agency.
Properly adopted rules have the force and effect of law.
A copy of each rule adopted by an administrative agency
must be filed with the office of the Legislative Council for
publication in the North Dakota Administrative Code.

Under NDCC Section 54-35-02.6, it is the standing
duty of the committee to review administrative rules
adopted under Chapter 28-32. This continues the rules
review process initiated in 1979.

For rules scheduled for review, each adopting agency

is requested to address:

1. Whether the rules resulted from statutory
changes made by the Legislative Assembly.

2. Whether the rules are related to any federal
statute or regulation.

3. A description of the rulemaking procedure
followed in adopting the rules, e.g., the type of
public notice given and the extent of public
hearings held on the rules.

4. Whether any person has presented a written or
oral concern, objection, or complaint for agency
consideration with regard to the rules. Each
agency is asked to describe the concern, objec-
tion, or complaint and the response of the
agency, including any change made in the rules
to address the concern, objection, or complaint
and to summarize the comments of any person
who offered comments at the public hearings on
these rules.

5. The approximate cost of giving public notice
and holding hearings on the rules and the
approximate cost (not including staff time) used
in developing and adopting the rules.

6. The subject matter of the rules and the reasons
for adopting the rules.

7. Whether a written request for a regulatory
analysis was filed by the Governor or an
agency, whether the rules are expected to have
an impact on the regulated community in
excess of $50,000, and whether a regulatory
analysis was issued. If a regulatory analysis
was prepared, a copy is to be provided to the
committee.

8. Whether a reguiatory analysis or economic
impact statement of impact on small entities
was prepared as required by NDCC Section
28-32-08.1. If a small entity impact assessment
was prepared, a copy is to be provided to the
committee.

9. Whether a constitutional takings assessment
was prepared as required by NDCC Section
28-32-09. If a constitutional takings assess-
ment was prepared, a copy is to be provided to
the committee.

10. If the rules were adopted as emergency rules
under NDCC Section 28-32-03, the agency is to
provide the statutory grounds from that section
for declaring the rules to be an emergency and
the facts that support the declaration and a copy
of the Governor's approval of the emergency
status of the rules.

During committee review of the rules, agency testi-

mony is required, and any interested party may submit
oral or written comments.



Current Rulemaking Statistics

The committee reviewed 2,306 rules sections and
4,085 pages of rules that were changed from
December 2002 through November 2004. The number
of sections affected was substantially more than the
comparable amount and the number of pages of rules
was more than double the comparable amount from the
previous biennial period. Rules of the State Department
of Health required for compliance with rules of the Envi-
ronmental Protection Agency are extremely large in
volume and will substantially influence the statistics for
rulemaking activity in a rulemaking cycle. Much of the
apparent increase in rulemaking activity appears to be
attributable to environmental rules. Table A at the end of
this report shows the number of rules amended, created,
superseded, repealed, reserved, or redesignated for
each administrative agency that appeared before the
committee.

Although rules differ in length and complexity,
comparison of the number of administrative rules
sections affected during biennial periods is one method
of comparing the volume of administrative rules
reviewed by the committee. The following table shows
the number of North Dakota Administrative Code
sections amended, repealed, created, superseded,
reserved, or redesignated during designated time
periods:

Number of
Time Period Sections
November 1986 - October 1988 2,681
November 1988 - October 1990 2,325
November 1990 - October 1992 3,079
November 1992 - October 1994 3,235
November 1994 - October 1996 2,762
November 1996 - October 1998 2,789
November 1998 - November 2000 2,074
December 2000 - November 2002 1,417
December 2002 - November 2004 2,306

For committee review of rules at each meeting the
Legislative Council staff prepares an administrative rules
supplement containing all rules changes submitted for
publication since the previous committee meeting. The
supplement is prepared in a style similar to bill drafts,
with changes indicated by overstrike and underscore.
Comparison of the number of pages of rules amended,
created, or repealed is another method of comparing the
volume of administrative rules reviewed by the commit-
tee. The following table shows the number of pages in
administrative rules supplements during designated time
periods:

Supplement

Time Period Pages
November 1992 - October 1994 3,809
November 1994 - October 1996 3,140
November 1996 - October 1998 4,123
November 1998 - November 2000 1,947
December 2000 - November 2002 2,016
December 2002 - November 2004 4,085
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Voiding of Rules

Under NDCC Section 28-32-18, the committee may
void all or part of a rule within 90 days after the date of
the Administrative Code supplement in which the rule
change appears or, for rules appearing in the Adminis-
trative Code supplement from November 1 through
May 1 encompassing a regular legislative session, at the
first committee meeting after the regular legislative
session. The committee may carry over, for one addi-
tional meeting, consideration of voiding administrative
rules. This allows the committee to act more deliberately
in rules decisions and allows agencies additional time to
work with affected groups to develop mutually satisfac-
tory rules. The committee may void all or part of a rule if
the committee makes the specific finding that with
regard to the rule there is:

1. An absence of statutory authority;

2. An emergency relating to public health, safety,

or welfare;

3. Afailure to comply with express legislative intent
or to substantially meet the procedural require-
ments of NDCC Chapter 28-32 for adoption of
the rule;

A conflict with state law;
Arbitrariness and capriciousness; or
A failure to make a written record of an agency’s
consideration of written and oral submissions
respecting the rule under NDCC Section
28-32-11.

Within three business days after the committee finds
a rule void, the office of the Legislative Council is
required to provide written notice to the adopting agency
and the chairman of the Legislative Council. Within
14 days after receipt of the notice, the agency may file a
petition with the chairman of the Legislative Council for
Legislative Council review of the decision of the commit-
tee. If the adopting agency does not file a petition, the
rule becomes void on the 15th day after the notice to the
adopting agency. If within 60 days after receipt of a peti-
tion from the agency the Legislative Council has not
disapproved the finding of the committee, the rule is
void.
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Obsolete Rule Repeal

Under NDCC Section 28-32-18.1, an agency may
amend or repeal a rule without complying with the
normal requirements relating to adoption of administra-
tive rules if the agency initiates the request to the
committee, the agency provides notice to the regulated
community of the time and place the committee will
consider the request, and the agency and the Adminis-
trative Rules Committee agree the rule amendment or
repeal eliminates a provision that is obsolete or no
longer in compliance with law and that no defriment
would result to the substantive rights of the regulated
community.

Agency Rules Analysis
Under NDCC Section 28-32-08, an agency is
required to issue a regulatory analysis of a proposed rule



if a request for the analysis is filed by the Governor or a
member of the Legislative Assembly or the proposed
rule is expected to have an impact on the regulated
community in excess of $50,000. A regulatory analysis
is required to address persons who will be affected by
the proposed rule, economic impact, implementation and
enforcement costs, and consideration of alternative
methods for achieving the purposes of the proposed
rule.

Under NDCC Section 28-32-09, an agency is
required to prepare an assessment of constitutional
takings implications of a proposed rule that may limit the
use of private property. The agency must assess the
likelihood that the proposed rule may result in a taking or
regulatory taking, identify the purpose of the proposed
rule, explain the necessity of the proposed rule to
substantially advance the purpose of the rule, examine
any alternative action that could achieve the agency's
goals while reducing impact to private property owners,
estimate potential cost to the government if a court
determines that the rule constitutes a taking or regulatory
taking, identify the source within the agency's budget for
payment of compensation that might be ordered, and
certify that the benefits of the proposed rule exceed the
estimated compensation costs.

Passage of House Bill No. 1212 (2003) created
NDCC Section 28-32-08.1, requiring agency analysis of
rules affecting small entities. This section requires
agency consideration of impact of proposed rules on
small entities, including a small business, small nonprofit
organization, or small political subdivision. The agency
must consider methods of reducing impact of proposed
rules on small entities, including establishing less strin-
gent compliance or reporting requirements for small enti-
ties, establishing less stringent schedules or deadlines
for compliance or reporting for small entities, consoli-
dating or simplifying compliance or reporting require-
ments for small entities, establishing performance
standards for small entities to replace design or opera-
tional standards required by the rule, and exemption of
small entities from all or any part of the proposed rule.
This section does not apply to rules mandated by federal
law, to any occupational or professional licensing
agency, or to 16 specifically listed agencies.

COMMITTEE ACTION ON
RULES REVIEWED

Obsolete Rules Repeal

The committee approved a request by Workforce
Safety and Insurance for repeal of a rule on employee
staffing arrangements because the rule was superseded
by 2003 legislation.

The committee approved a request by the Depart-
ment of Human Services for repeal of a Medicaid rule
relating to treatment of annuities in determining Medicaid
eligibility, which was in conflict with 2003 legislation.

The committee approved a request by the Depart-
ment of Human Services for repeal of transitional living
services for foster care children rules that duplicate
federal law.
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The committee approved a request by the Superin-
tendent of Public Instruction to repeal rules relating to
teacher qualifications because the authority over those
qualifications was transferred to the Education Stan-
dards and Practices Board.

The committee approved a request by the Securities
Commissioner for repeal of securities rules because the
substance of the rules has been incorporated in statutory
provisions.

Rules Amendments by Committee Approval
Department of Human Services

The Department of Human Services adopted a rule
extending the noncitizen immigrant eligibility waiting
period for temporary assistance for needy families from
five to seven years. The department pointed out that this
extension would not comply with federal standards, and
the committee agreed with the department on a rule
amendment to change the noncitizen immigrant eligibility
waiting period back to five years.

With regard to rules adopted by the Department of
Human Services, the committee agreed with the depart-
ment on an amendment to Medicaid rules to make clear
that a health care provider has three business days,
rather than three calendar days, to secure prior approval
of Medicaid coverage for ambulatory behavioral health
care and an amendment to allow Medicaid nursing home
reimbursement as direct care costs for salaries and
benefits to nursing home employees with developmental
disabilities or cognitive impairments who provide serv-
ices under the supervision of a registered nurse.

The Department of Human Services adopted rules
requiring prior authorization for Medicaid coverage of
prescription drugs. In 2001, the Legislative Assembly
defeated House Bill No. 1116, which would have
required prior authorization for prescription drugs. After
discussion of the issue, the committee agreed with the
Department of Human Services on an amendment to the
Medicaid rules to provide authority for a prescriber to
continue use of a prescription drug for a patient by
signing a statement that the prescriber has considered
generic or other alternatives and has determined that
continuing current therapy is in the best interest for
successful medical management of the patient.

Division of Community Services

The committee agreed with the Division of Commu-
nity Services on amendments to the State Building Code
rules to conform with 2003 statutory changes approved
by the Legislative Assembly relating to modular structure
participation in the third-party inspections program,
annual certification processes for manufacturers of
modular structures, and local amendments to the State
Building Code.

Real Estate Appraiser Qualifications and Ethics
Board

The Real Estate Appraiser Qualifications and Ethics
Board adopted a rule that would have allowed anony-
mous complaints against licensees to be filed with the




board. The committee expressed concern that allowing
anonymous complaints may overwhelm the board with
an increase in complaints and that an appraiser would
be reluctant to put the appraiser's name on a complaint if
not required to do so. It was stated that anonymous
complaints make investigations more difficult. After
further consideration, the board agreed with the
committee on an amendment to require a complainant to
submit a signed, written statement describing the facts
supporting the complaint. The amendment ailso allows
the board to initiate and investigate a complaint on its
own motion.

Superintendent of Public Instruction

The Superintendent of Public Instruction adopted
rules governing teacher credential requirements. The
committee pointed out an ambiguous provision in the
credential requirements for teachers of mentally retarded
individuals and, upon further review, the Department of
Public Instruction identified a similar ambiguity in special
education strategic credential requirements. The
committee agreed with the Superintendent of Public
Instruction on amendments to clarify that credentials for
those professionals require 20 semester hours of credits
taken from coursework in listed areas, including some
coursework in each of the listed areas.

State Department of Health

The State Department of Health adopted rules
governing emergency medical services providers. A
representative of an air ambulance service provider
expressed concerns to the committee with several
aspects of the rules. After further discussion and consid-
eration, the department agreed with the committee on
further amendments to the rules to address the concerns
and fuffili the legislative intent of House Bill No. 1202
(2001) regarding these issues. The amendments
approved provide that basic life support air ambulance
services may be available as needed and advanced life
support air ambulance services must be available
24 hours a day and 7 days a week, except as limited by
weather or aircraft maintenance or pilot duty limitations
under Federal Aviation Administration regulations. The
amendments approved also provide that for basic life
support air ambulance service, the minimum number of
personnel required is one primary care provider and for
advanced life support air ambulance service, the
minimum number of personnel required is one primary
care provider, except when either the transferring or
receiving physician believes the patient's status requires
a minimum of two providers.
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Board of Nursing

The Board of Nursing adopted rules governing nurse
practice. After adoption of the rules, discussions with
representatives of the State Board of Medical Examiners
and the North Dakota Medical Association led the Board
of Nursing to conclude that further amendments to the
rules were necessary to address concerns of those
groups. The Board of Nursing suggested and the
committee approved further amendments to the rules to
address concerns relating to the scope of practice of
nurses to make clear that advanced practice registered
nurses are not to act as independent practitioners of

- medicine.

Committee Voiding of Agency Rules
The committee did not void any agency rules in its
2003-04 rules review.

PROPOSED RULES IMPACT

ON SMALL ENTITIES STUDY

The requirement of NDCC Section 28-32-08.1
relating to agency analysis of rules affecting small enti-
ties became effective for administrative rules adopted
after July 31, 2003. The committee had the opportunity
to review several small entity impact analyses prepared
by agencies. The committee received no comments
from small entities regarding small entity impact
analyses prepared, or not prepared, by any agency. It
appears that agencies were able to comply with the
requirement and that no particular problems resulted
from compliance with the new requirement. One agency
pointed out that there is difficulty in interpretation
regarding the requirement for consideration of perform-
ance standards for small entities to replace design or
operational standards required in the proposed rule.
Agency representatives said they are unable to deter-
mine the meaning of this requirement and would appre-
ciate statutory clarification.

CONCLUSION

The committee makes no recommendation regarding
changes to statutes relating to administrative rules.



TABLE A

STATISTICAL SUMMARY OF RULEMAKING

December 2002 Through November 2004 Supplements 282 Through 305

Agency Amend | Create | Supersede| Repeal | Special | Reserved | Total
State Board of Accountancy 9 9
Office of Management and Budget 106 90 8 204
Agriculture Commissioner 13 13
Attorney General 46 46
Department of Financial Institutions 7 8 15
State Board of Dental Examiners 10 1 11
State Board of Registration for Professional
Engineers and Land Surveyors 28 17 45
State Department of Health 395 237 16 35 191 874
Industrial Commission 31 2 33
Insurance Commissioner 20 62 4 86
State Board of Animal Health 11 1 12
State Board of Medical Examiners 4 1 5
Board of Nursing 99 22 25 146
State Board of Examiners for Nursing Home
Administrators 14 1 1 16
Board of Occupational Therapy Practice 8 1 9
Human Resource Management Services 9 9
Pesticide Control Board 14 13 1 28
State Board of Pharmacy 7 3 10
State Examining Committee for Physical
Therapists 20 2 22
Department of Public Instruction 44 47 3 94
Education Standards and Practices Board 24 9 33
Public Service Commission 15 7 1 23
Real Estate Commission 6 6
Public Employees Retirement System 68 20 2 90
Secretary of State 8 8
Department of Human Services 202 19 8 10 239
Board of Social Work Examiners 9 3 12
Teachers’ Fund for Retirement Board of
Trustees 8 2 10
Board of Veterinary Medical Examiners 4 2 6
State Water Commission 11 3 14
Workforce Safety and Insurance 20 1 21
Office of Administrative Hearings 17 2 19
State Gaming Commission 62 1 63
Real Estate Appraiser Qualifications and Ethics
Board 9 1 10
Department of Commerce 14 14
Peace Officer Standards and Training Board 51 51
Sections Affected 1,304 693 8 75 35 191 2,306
Grand Total All Sections 2,306
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ADVISORY COMMISSION ON
INTERGOVERNMENTAL RELATIONS

North Dakota Century Code (NDCC) Chapter 54-35.2
establishes the Advisory Commission on Intergovern-
mental Relations. The commission is directed by law to
study local government structure, fiscal and other
powers and functions of local governments, relationships
between and among local governments and the state or
any other government, allocation of state and local
resources, and interstate issues involving local
governments.

North Dakota Century Code Section 54-35.2-01
establishes the membership of the commission:
four members of the Legislative Assembly appointed by
the Legislative Council, two citizen members appointed
by the North Dakota League of Cities, two citizen
members appointed by the North Dakota Association of
Counties, one citizen member appointed by the North
Dakota Township Officers Association, one citizen
member appointed by the North Dakota Recreation and
Park Association, one citizen member appointed by the
North Dakota School Boards Association, and the
Governor or the Governor's designee. The Legislative
Council designates the chairman of the commission. All
members of the commission serve a term of two years.
Commission members were Representatives Scot Kelsh
(Chairman) and Andrew Maragos; Senators Bill L.
Bowman and Michael Polovitz; North Dakota League of
Cities representatives Bob Frantsvog and Devra
Smestad; North Dakota Association of Counties repre-
sentatives Ron Anderson and Mike Montplaisir; North
Dakota Township Officers Association representative
Donny Malcomb; North Dakota Recreation and Park
Association representative Randy Bina; North Dakota
School Boards Association representative Bev Nielson;
and Governor John Hoeven.

The commission submitted this report to the Legisla-
tive Council at the biennial meeting of the Council in
November 2004. The Council accepted the report for
submission to the 59th Legislative Assembly.

MILL LEVY CONSOLIDATION

Background

Between 1981 and 1993 each Legislative Assembly
enacted legislation allowing political subdivisions to
increase levy authority in dollars by a specified percent-
age. This optional levy increase authority was estab-
lished in 1981 when the property tax system was restruc-
tured to avoid substantial increases or decreases in
property tax bases which would have occurred when
property was reassessed.

In 1995 the Legislative Assembly enacted Senate Bill
No. 2081, which allowed a taxing district to levy up to
2 percent more in 1995 and up to 2 percent more in
1996 than was levied in the taxing district's base year.
The bill defined “base year” as the taxing district's
taxable year with the highest amount levied in dollars in
property taxes of the three taxable years immediately

preceding the budget year. The bill did not allow optional
levy increases for taxable years after 1996 and allowed
taxing districts to levy only up to the amount levied in the
base year after 1996.

In 1997 the Legislative Assembly considered, but did
not enact, Senate Bill No. 2021, which would have elimi-
nated several special mill levies for cities, counties, and
park districts and would have allowed those entities to
include levies for those specific purposes within their
general mill levy. The bill would have allowed a growth
factor through which the maximum mills that could be
levied by cities, counties, and park districts would have
been tied to the consumer price index. In 1997 the
Legislative Assembly also considered, but did not enact,
Senate Bill No. 2022, which would have eliminated all
mill levy limitations for a period of two years for cities,
counties, and park districts.

During the 1997-98 interim, the Advisory Commission
on Intergovernmental Relations received testimony from
local government officials requesting the commission to
consider proposing legislation, similar to the 1997 legis-
lation, which would either eliminate or suspend the mill
levy limitations. Although the commission members
generally supported the concept of either suspending
mill levy limitations or consolidating mill levies, the
commission members were reluctant to recommend
legislation because of inadequate time to consider the
idea during the interim.

In 1999 the Legislative Assembly considered, but did
not enact, Senate Bill No. 2346, which would have
suspended for two years all statutory mill levy limitations
that affect the amount that may be levied by cities, coun-
ties, and park districts.

During the 1999-2000 interim, the Advisory Commis-
sion on Intergovernmental Relations again addressed
consolidation of mill levies. The commission recom-
mended House Bill No. 1031, which provided for the
consolidation of several park district special levies into
the park district general fund levy, and the Legislative
Assembly enacted that bill.

During the 2001-02 interim, the Advisory Commission
on Intergovernmental Relations again addressed
consolidation of mill levies. The commission recom-
mended House Bill No. 1024, which consolidated several
special county levies into the county general fund levy
that may not exceed 134 mills and which allowed the
voters of a county to refer the question of consolidating
the levies to a vote of the qualified electors of the county.
The Legislative Assembly enacted House Bill No. 1024
with amendments that limited increases in the number of
mills levied by limiting mill levy increases to increases in
the consumer price index.

Testimony and Commission Considerations
Park Districts
The commission received a report from a representa-
tive of the North Dakota Recreation and Park
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Association regarding the status of the consolidation of
park district mill levies. The consolidation of the mill
levies is generally working well and allows for needed
flexibility. Although some park and recreation districts
have considered a dedicated mill for health insurance,
generally the use of the general fund for funding health
insurance works well. No legislative changes were
suggested.

Counties

The commission received testimony that although
2003 House Bill No. 1024 amended NDCC Section
57-15-06.10 to allow counties the option of consolidating
certain county mill levies, not a single county has used
this option. Testimony indicated that the consolidation
option has not been used, at least in part, because:

1. County auditors are uncertain how to implement
a mill levy increase under the consumer price
index provision under Section 57-15-06.10
because the section does not specify the date
of the index intended to be used.

2. County auditors are concerned that the consoli-
dated general fund growth provision is based on
mills instead of dollars, thereby negatively
impacting any county in which property valua-
tion is decreasing.

3. County auditors are concerned because under
Section 57-15-06.10, a consolidated general
fund increase would be based on a one-year
lookback; therefore, a county would have to be
very cautious about lowering the consolidated
mill levy because if an increase were desired at
a later date, it may take years to increase the
levies back to the level they were at before
being lowered.

4. County auditors are concerned there may be
problems associated with including in the
consolidated general fund the levy for appointed
boards, including the situation in which a
board's authority does not mirror county
boundaries.

In response to the issues raised by the county audi-
tors, the North Dakota Association of Counties
presented three alternative bill drafts to the commission.
All three bill drafts changed the individual levies consoli-
dated to create the single general fund levy of 118 mills
by:

1. Removing the levies for the four appointed
boards that separately certify their levies to the
board of county commissioners:

a. The county weed board, NDCC Sections
57-15-54 and 63-01.1-06.

b. The weather modification board, NDCC
Section 61-04.1-26.

c. The county park board, NDCC Sections
11-28-06 and 57-15-06.9.

d. The library board, NDCC Section 40-38-02.

2. Removing the industrial development organiza-
tion levy, NDCC Section 11-11.1-06, which was
intended to have been done in the original 2003
bill.
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3. Including the handicapped programs and activi-
ties levy, NDCC Section 57-15-60, which was
inadvertently left out of the original 2003 bill.

The three bill drafts proposed by the North Dakota
Association of Counties differed in the approach to the
future growth of a consolidated general fund.

1. The first version:

a. Provided the consolidated general fund
growth determination is based on dollars
and not mills.

b. Clarified the consumer price index would
be that of the previous calendar year.

c. Allowed for a three-year lookback rather
than a single-year lookback.

2. The second version:

a. Provided the consolidated general fund
growth determination is based on dollars
and not mills.

b. Replaced the consumer price index growth
provision with an 18 percent per year
increase provision.

c. Allowed for a three-year lookback rather
than a single-year lookback.

3. The third version removed the growth limitation
language and instead relied on the 118-mill cap.

The commission received testimony that the North
Dakota Association of Counties preferred the third
version, which removed the growth limitation; however, if
the consolidation is to include a growth limitation, the
association preferred the first version.

The commission received testimony from representa-
tives of the North Dakota Farm Bureau in opposition to
county consolidation of mill levies under NDCC Section
57-15-06.10 because this section allows for consolida-
tion without first requiring a vote of county electors.
Although Section 57-15-06.10(2) provides consolidation
is subject to the right of referendum by the county elec-
tors, this only takes place after the county commis-
sioners have made a determination to consolidate.

The North Dakota Farm Bureau perceived the
consolidation law as an opportunity for county commis-
sioners to raise taxes without a vote of the electors and
proposed that NDCC Section 57-15-06.10 be amended
to require a vote of the county electors before a county
implements consolidation. County tax increase opportu-
nities under Section 57-15-06.10 may include tax
increases that may result from the consolidated 134-mill
general fund maximum because no county is using the
maximum of all of the consolidated levies, increases
based on the consumer price index, and increases that
may result due to increased property valuation.

Representatives of the North Dakota Farm Bureau
opposed the three bill drafts proposed by the North
Dakota Association of Counties. The general position of
that organization was that the consolidation of county mill
tevy law allows for a potential tax increase without a vote
of the people, a vote of the people should take place
before a county changes to a consolidated mill levy
system, levies for entities with boards should not be
included in the consolidated general fund, current law
relating to how a tax increase would take place is



problematic, and current law regarding reference to the
consumer price index should be changed to reflect a
date certain. In addition to the North Dakota Association
of Counties proposed removal of the four boards' mill
levies from the consolidated general fund, the North
Dakota Farm Bureau supported also removing the mill
levies affiliated with county historical work and county
fairs.

The commission received testimony from a represen-
tative of the State Historical Society supporting removal
of the county historical society mill levy from the consoli-
dated general fund because removing the county
historical society mill levy from the consolidated general
fund would be a mechanism to stabilize funding for these
county services. County historical societies take care of
a variety of services that the state does not. Services
offered through county historical societies include
providing programs for schoolchildren, as well as
providing economic development services.

The commission received testimony from a repre-
sentative of the North Dakota Weed Control Association
opposing inclusion of the county weed board levy in the
consolidated general fund because if the weed board
levy is consolidated into a county general fund, the weed
board may be found ineligible for some state funds that
require a three-mill levy. In 2003 the North Dakota
Weed Control Association opposed the inclusion of the
weed board levy in the county mill levy consolidation bill.

The commission received testimony from the State
Librarian and representatives of local libraries supporting
removal of the library board levy from the consolidated
general fund because exempting the library board mill
levy from the consolidated general fund will assist
libraries in budgeting.

Following commission consideration of a bill draft
based on the third version of the bill draft proposed by
the North Dakota Association of Counties and discus-
sions between representatives of the North Dakota
Association of Counties and the North Dakota Farm
Bureau, the North Dakota Farm Bureau proposed the
following two amendments to the commission’s bill draft:

1. Place the issue of consolidation on the ballot
before a county action consolidates mill levies.

2. Within this consolidation vote, allow voters to
establish a general fund mill levy cap.

Recommendation

The commission recommends House Bill No. 1025 to
revise the county general fund levy under NDCC Section
57-15-06.10, removing from the consolidated general
fund the specific mill levies for the industrial develop-
ment organization, county parks and recreation, library
fund, weed board and weed control, and weather modifi-
cation; decreasing the maximum general fund levy from
134 to 118 mills; and removing the general fund levy
increase limitations that are based on the consumer
price index.
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DELINQUENT PROPERTY TAXES

Testimony and Commission Considerations
The commission considered the issue of decreasing
the time between failure to pay property taxes and fore-
closure on a property tax lien. A representative of the
Tax Commissioner's office outlined the foreclosure of tax
lien process. The following example was provided:

January 1, 2004
March 2, 2004

2003 property taxes due

First installment of property taxes and
annual special assessments become
delinguent, 3 percent penalty added

May 1, 2004 3 percent penalty added

July 1, 2004 3 percent penalty added

October 15, 2004 3 percent penalty added

October 16, 2004 Second installment becomes delinquent,
6 percent penalty added

November 1-15, 2004 | Notice of tax lien. Unless taxes, special
assessments, penalty, interest, and costs
are paid by October 1, 2008 (the fourth
year following the year in which the taxes
became delinquent), the county will fore-
close on the tax lien and issue a tax deed
to the county.

Notice of foreclosure of tax lien

Tax lien is foreclosed and tax lien is
issued to county

Notice of sale posted in county auditor's
office

Notice of sale published in official
newspaper

Annual sale of land acquired by tax deed

June 1, 2008
October 1, 2008

November 3, 2008

November 8, 2008

November 18, 2008

The commission received testimony regarding how
other states deal with delinquent property taxes. There
are more than 150 different systems in the United States
for collecting property taxes; therefore, it is difficult to
accurately compare one state's system to another state's
system. North Dakota's system differs significantly from
the systems of neighboring states in that the North
Dakota system provides for direct escheatment to the
county. Data from a year 2000 report of the International
Association of Assessing Officers indicates North Dakota
has a 5 percent tax delinquency in a typical year, with
99 percent of property taxes ultimately being collected
without foreclosure.

The commission received testimony that although the
system for collection of delinquent property taxes is not
necessarily broken, some people get into deep financial
trouble when property taxes are delinquent and that
allowing for almost five years of delinquency adds to this
problem. A two-year decrease in the period for foreclo-
sure would be simple; however, the actual implementa-
tion would be more complicated due to the order in
which delinquent taxes become due.

The commission received testimony in support of
decreasing the period of foreclosure for delinquent prop-
erty taxes. Testimony indicated that the current law
provides for an abnormally long period in which schools,
counties, cities, and other local institutions are -deprived
of the timely use of tax dollars, thereby placing a greater



burden on those taxpayers who do pay their taxes in a
timely manner.

The commission considered the issue of allowing for
a short-term period of amnesty for interest and penalties
to ease the implementation of a two-year decrease in the
period for foreclosure. Although boards of county
commissioners have some discretion in allowing for
abatement of property taxes, interest, and penalties, this
discretion has been interpreted narrowly and it would
likely be necessary to put this authority in law. Testi-
mony was received that special assessments make a big
difference to city governments and the special assess-
ments should be considered before any abatement of
property tax is allowed.

Recommendation

The commission recommends House Bill No. 1026 to
decrease from approximately five years to approximately
three years the period of time in which foreclosure will
take place for delinquent property taxes and also to allow
a board of county commissioners to waive all or part of
the penalties and interest on delinquent real estate taxes
if the board determines the reduced period for foreclo-
sure of tax liens creates a hardship for similarly situated
taxpayers. The waiver of penalty and interest is effective
through October 1, 2009, and the decrease in the period
of foreclosure is effective for taxable years beginning
after December 31, 2004, with the property tax proceed-
ings relating to property taxes due or delinquent for any
taxable year prior to 2005 subject to the provisions of law
that are in effect on December 31, 2004.

DOCUMENT PRESERVATION FUND

Background

in 2001 the Legislative Assembly enacted Senate Bill
No. 2173, which required county treasurers to establish a
document preservation fund to receive recording fees.
The bill provided that the revenue in the fund may be
used only for contracting for and purchasing equipment
and software for a document preservation, storage, and
retrieval system; training employees to operate the
system; maintaining and updating the system; and
contracting for the offsite storage of microfiim or elec-
tronic duplicates of documents for the county recorder's
office. The bill increased several fees collected by the
recorder's office. The bill also provided that the docu-
ment preservation fund and the additional fees imposed
for the purpose of that fund expire on June 30, 2005.

Testimony and Commission Considerations

The commission received a brief summary of the
history behind the enactment of 2001 Senate Bill
No. 2173. Following the Red River Valley flood of 1997,
a plan was developed and implemented to microfiim all
real estate records in all 53 counties and to provide for
storage of that microfim at a secure offsite location.
Following receipt of a $1.2 million Federal Emergency
Management Agency grant to assist North Dakota coun-
ties in putting in place tools to ensure that valuable
records can be replaced in the event of a disaster,
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counties needed additional funding to upgrade opera-
tions. Senate Bill No. 2173 provided this funding.

The commission received a request from representa-
tives of the North Dakota County Recorders Association
that the June 30, 2005, expiration of Senate Bill
No. 2173 be removed. Testimony was received indi-
cating the document preservation funds collected are
being spent wisely and are providing counties with
needed financial security in caring for county records.
As of August 2003 approximately $1,174,689 had been
deposited in the document preservation fund, with a
portion of this money used to totally fund the offsite
repository. Testimony was received that document pres-
ervation funds are necessary for counties to begin and
continue the process of computerization, technology
upgrades, and the ongoing process of microfilming and
storing records offsite. The goals and accomplishments
that rely on the continuation of the document preserva-
tion fund in order to be a continued success include:
Microfilming land records.

Creating an electronic repository.

Creating microfilm from digital records.
Creating a North Dakota recorders' web site.
Publishing land records data to the internet.

RN =

Recommendation
The commission recommends Senate Bill No. 2024
to remove the June 30, 2005, expiration date for the
document preservation fund and to continue the addi-
tional fees imposed for the purpose of funding that fund.

MOTOR VEHICLE BRANCH OFFICES

Background

During the 1999-2000 interim, the Budget Committee
on Government Services studied state agency office
space needs to determine the feasibility and desirability
of transferring state agencies or state employees to rural
areas. As part of this study, the committee recom-
mended 2001 Senate Bill No. 2027, which as enrolled,
provided for a motor vehicle branch office pilot project at
three sites within Bowman, Emmons, and McKenzie
Counties. The bill provided the three branch offices to
administer motor vehicle registration programs would be
operated by the country treasurer of each county and the
Department of Transportation was responsible for paying
the training costs of the personnel necessary to imple-
ment the pilot project. The pilot project is scheduled to
expire July 31, 2005.

Testimony and Commission Considerations

The commission received a motor vehicle branch
office pilot project status report from representatives of
the Department of Transportation and from representa-
tives of the three county treasurers of the pilot counties.
As part of these status reports, the commission received
testimony that a performance audit of the Department of
Transportation Driver and Vehicle Services was
conducted by the State Auditor, at the request of the
Legislative Council's interim Legislative Audit and Fiscal
Review Committee. The audit dated July 11, 2003, and



conducted for the State Auditor by the independent

consulting firm MTG Management Consultants, LLC

(MTG), provided several recommendations, including:
MTG recommends the Department of Trans-
portation’s Motor Vehicle Division evaluate the
current process for awarding branch office
contracts including the need for a change in
North Dakota Century Code and consider
competitive contracts for branch office opera-
tions. Contracts should be awarded based
upon the ability to perform the work, relative
experience, vendor performance, and cost
considerations.

The commission received testimony the Department
of Transportation is consulting with the Governor
regarding several of the audit recommendations,
including this recommendation, in order to form a
comprehensive strategic plan that includes the issue of
motor vehicle branch offices.

A representative of the Department of Transportation
testified that in addition to the pilot program required
under Senate Bill No. 2027, NDCC Section 39-02-03
authorizes the director of the Department of Transporta-
tion, subject to the Governor's approval, to establish
branch offices as determined necessary. Therefore,
regardless of the expiration of the pilot program, the
department and the Governor may continue the three
branches operated by county treasurers and may add
additional county treasurer-operated branch offices.

Testimony was received that the state’s motor vehicle
registration and licensing services are available through
the mail, branch offices, Internet, and the main Depart-
ment of Transportation office in Bismarck. Regardless
of which system is used to register or license a vehicle,
because it is a closed system, adding another mecha-
nism does not increase the total number of registrations
or renewals. Although all the vehicle registration and
licensure services may be provided remotely, through
the mail or through the Internet, some individuals prefer
person-to-person contact through a branch office or
through the main office in Bismarck.

Testimony was received that although the three pilot
project branch offices are not using the vehicle registra-
tion and titling system, they are in the process of moving
to this system. The initial setup cost in the pilot project
branch offices was less than the Department of Trans-
portation initially expected and the cost of implementing
the vehicle registration and titling system will likely be
recognized as a cost-savings. A representative of the
Department of Transportation testified that the three
county treasurer branch offices will remain after expira-
tion of the pilot program, in part because the three
branches are working well and in part because once a
service is offered it is very difficult to take away that
service.

Representatives of the three pilot counties testified
that the pilot project has been very successful in all three
counties. All three pilot program branch offices fund their
operations by charging a surcharge, and these
surcharge fees are retained by the counties in their
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general funds. Not only do the counties benefit from
providing the branch office services but because of indi-
viduals coming to register motor vehicles, local busi-
nesses benefit from having a branch office in the
community.

The commission received testimony from proponents
of the pilot program requesting that the existing three
county treasurer-operated branch offices remain and
that additional county treasurer-operated branch office
sites be considered. In support of this request, the
commission received testimony that because of the
changing duties of treasurers, such as automation in
county government, it has become possible for some
treasurers to add services, such as motor vehicle regis-
tration. County government may have a unique advan-
tage in operating branch sites due to the infrastructure
and technology available to the counties. However, not
every county is seeking a branch office. The provision of
branch office services is hard work and requires a signifi-
cant investment in equipment, an investment that not all
counties are interested in pursuing.

At the request of the commission, representatives of
the North Dakota Association of Counties, the
three treasurers in the pilot project counties, and repre-
sentatives of the Department of Transportation met to
discuss how to proceed with the matter of the expiration
of the pilot project. Although the meeting did not result in
the determination of agreed-upon specified criteria upon
which to make branch office location determinations, the
parties did agree upon several general factors that
should be considered in making future branch office
location determinations, including population, distance
between branch offices, the desire or the ability of a
county treasurer to provide branch office services, the
cost of establishing an office, and time-honored tradition.
Additionally, the commission received testimony from a
representative of the Department of Transportation that
in addition to the continued existence of the three current
branch offices operated by treasurers, the department
supports adding three additional county treasurer-
located branch offices in the next two years. The packet
of information the Department of Transportation is
submitting to the Governor for consideration in estab-
lishing the comprehensive strategic plan for motor
vehicle branch offices will include information submitted
by representatives of the three pilot project branch office
treasurers.

Conclusion
The commission makes no recommendation with
respect to motor vehicle branch offices.

SHERIFF SERVICE OF PROCESS

Testimony and Commission Considerations
The commission received a report from representa-
tives of the North Dakota Association of Counties
regarding issues relating to payment to sheriffs for
service of process. Testimony was received that there is
a difference of opinion by the Attorney General's office
and the court system with regard to whether a county



sheriff may charge the court when personal service of a
summons, a writ, a subpoena, a notice, or an order is
requested by the court. A 1998 Attorney General's
opinion provided that a sheriff can charge a court for the
sheriff providing personal service. In addition to being a
policy issue, the issue of service of process is a fiscal
issue because counties incur costs related to sheriff
service and the ultimate question may be whether these
costs are more appropriately supported by county mill
levies or whether these costs are more appropriately
supported through an appropriation for the judicial
branch. Testimony was received this payment issue
may be one of the last unresolved issues remaining from
court unification.

The commission received testimony from the State
Court Administrator that although the courts have not
budgeted for and are not prepared to pay sheriffs for
personal service by sheriffs, there has been a move by
district court judges to provide that once a party is
served with a summons and complaint or a warrant, all
subsequent service will be by first-class mail. The trend
is that courts and judges are only using personal service
as a last resort. A survey performed by the State Court
Administrator's office indicates the cumulative court cost
for paying sheriffs for personal service would be approxi-
mately $400,000 per biennium.

Conclusion
The commission makes no recommendation with
respect to sheriff service of process funding issues.

EMERGENCY PREPAREDNESS

Background

During the 2001-02 interim, the commission received
a report from the director of the North Dakota Division of
Emergency Management regarding homeland security
and emergency management. The commission did not
make any recommendations regarding homeland secu-
rity and emergency management.

During the 2003-04 interim, the Legislative Council's
interim Emergency Services Committee studied the
state's emergency management system; the impact of
federal emergency reorganization on the state's emer-
gency operations plan; emergency preparedness of state
agencies and local governments; the state's public
health unit infrastructure; and the ability of the public
health units to respond to public health issues, including
disease and other physical health, environmental, and
disaster-related issues.

Testimony and Commission Considerations

The commission received a report on the status of
the consolidation of State Radio Communications with
the Division of Emergency Management, received a
report on the status of the state’s homeland security
strategy and receipt of federal homeland security funds,
received a report on the topic of intrastate mutual aid,
and toured the State Operations Center and State Radio
Communications.
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Consolidation

The commission received a status report on the
status of the consolidation of State Radio Communica-
tions with the Division of Emergency Management. The
Division of Emergency Management is responsible for
providing statewide public safety communications;
providing emergency planning, training, and program
assistance to political subdivisions, tribal governments,
and the state; preparing and maintaining a state emer-
gency operations plan; and coordinating public, private,
and individual homeland security efforts. Following
consolidation, the division consists of 55 full-time and
temporary staff who may be needed during disaster
response and recovery. Although the division is growing,
the commission received testimony that this growth is in
part based upon the receipt of federal funds.

Homeland Security

The commission received a report on the state's
homeland security strategy and the receipt of federal
homeland security funds. The commission received
testimony from a representative of the Division of Emer-
gency Management that the state’s homeland security
strategy goals and objectives include:

* Aftaining radio communication interoperability
among federal, state, local, and tribal first
responders.

* Developing a prevention, response, and recovery
capability to ensure accurate deployment of
resources.

* Fostering the sharing of law enforcement sensi-
tive information.

¢ Upgrading state terrorism and weapons of mass
destruction response capability.

» Developing a tiered response capability to ensure
statewide terrorism and weapons of mass
destruction incident response.

* Improving the ability of the state to prevent,
respond, and recover from acts of terrorism or of
weapons of mass destruction through refinement
of the state emergency operations plan, state
multihazard mitigation plan, jurisdictional emer-
gency operations plans, and jurisdictional multi-
hazard mitigation plans.

* Assuring continuation of essential government
functions in the state.

* Training first responders and community leaders
to recognize, prevent, and respond to a terrorism
or weapons of mass destruction incident.

s Institutionalizing command system training in the
state.

¢ Expanding and supporting homeland security
training into established academic institutions.

* Evaluating the competency of plans, training, and
equipment and personnel resources through a
progressive exercise program.

* Providing adequate professional and support
staff to monitor, implement, and evaluate home-
land security programs at a state and local level.



The commission received testimony that the time,
energy, and financial resources necessary to reach
these goals is significant and it is a myth that states have
more homeland security money than they know what to
do with. The fiscal year 2004 homeland security grant
for North Dakota totaled $19,536,000.

The commission received testimony that the goal of
radio communication interoperability will primarily be
reached through converting analog communications to
digital communications. This transition from an analog
to digital system is in large part being pushed by the
industry and some equipment on radio towers in the
state is so old it is either impossible or too expensive to
replace or repair. ‘

The commission received testimony that the Division
of Emergency Management is gathering information
regarding the feasibility and desirability of investing in a
reverse 911 system for emergency notification in the
event of natural disasters, hazardous material releases,
and severe weather and to assist in evacuations and
safe returns. Drawbacks of reverse 911 systems may
include saturation of telephone systems and questions
regarding the actual effectiveness of the system for
emergency notification, whereas beneficial elements of a
reverse 911 system may include the effectiveness for
notifying individuals in a specified area as well as
providing excellent redundancy and rapid list capabilities.

Intrastate Mutual Aid .

The commission received a status report from repre-
sentatives of the Intrastate Mutual Aid Committee
regarding the committee's activities to address emer-
gency response unit provision of intrastate mutual aid.
Following the events of September 11, 2001, the Depart-
ment of Homeland Security and National Emergency
Management Association recognized the need to effec-
tively move assets between local jurisdictions as they
respond to disasters. Recognizing a similar need in the
state, the North Dakota Division of Emergency Manage-
ment identified and brought together 24 agencies and
organizations to form the Intrastate Mutual Aid
Committee to discuss the need for intrastate mutual aid
legistation. This committee ultimately formed a smaller
working group to help draft proposed legislation for the
2005 legislative session. The commission received a
draft of the committee's proposed legislation for which
the committee is seeking Dbipartisan legislator
sponsorship. -

Proponents of the proposed legislation testified that
the proposed legislation provides the basic groundwork
for communities requesting help from one another and
for filling gaps for situations and service providers for
which formal mutual aid agreements do not exist. In
addition to providing for the default use of an incident
command system, which outlines the command, control,
and coordination of resources and personnel at the
scene of an emergency, the proposed legislation may
help ensure that agencies involved in responding to
emergencies are eligible for receipt of Homeland Secu-
rity Department funds.
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Conclusion
The commission supports the concept of intrastate
mutua!l aid; however, due to time limitations, it was not
feasible for the commission to recommend a bill.

WIND TURBINE SITING
Background

During the 2001-02 interim, the commission received
a report from a representative of the National Confer-
ence of State Legislatures regarding the generation of
electricity through wind energy. The commission did not
make any recommendations with respect to wind energy.

During the 2003-04 interim, the Legislative Council's
interim Electric Industry Competition Committee studied
issues related to wind energy development in the state;
the feasibility and desirability of enacting legisiation to tax
electric utility providers with a fair and uniform tax
system; and the impact of competition on the generation,
transmission, and distribution of electric energy within
the state.

Testimony and Commission Considerations
The commission considered issues relating to siting
of wind turbines. The commission received a report
from a representative of the American Wind Energy
Association regarding wind turbine siting, including:
*  Where wind resources are located in the United
States,

*  Which states have renewable energy standards,

* How much energy each state in the country uses,

e Turbine technology statistics,

o Statistics regarding worldwide use of wind
energy,

* Information regarding how policy affects wind
energy,

+ Issues related to turbine siting, and

«  Statistics regarding the future of wind energy.

The commission received testimony from a represen-
tative of the American Wind Energy Association
regarding issues that may arise upon decommission of a
wind turbine. There may be value in addressing the
issue of cleanup of a decommissioned site during initial
site determination and initial contracts. In the late 1970s
and 1980s, wind energy incentives were based upon
capital investiture; therefore, efficiency was not the issue
of primary importance and as a result many of these
sites were abandoned. However, the wind industry
learned from these earlier experiences and incentives
are now typically based on productivity, resulting in more
successful sites. Additionally, because a wind turbine
will not face an exhausted resource, a turbine may be
updated and may essentially last indefinitely. Options for
dealing with decommissioning include state regulation,
front-end incentive provisions, establishment of escrow
accounts, and specific contract provisions.

The commission received testimony from a represen-
tative of the American Wind Energy Association
regarding wind turbine siting issues. Minnesota is one of
two states that have addressed wind turbine siting
through state law and administrative rule. Minnesota



limits the statewide siting requirements to large wind
turbine projects, intentionally excluding community wind
projects so that local zoning and ordinances can address
these smalier projects.

The commission received testimony from a represen-
tative of the American Wind Energy Association
regarding transmission lines and integration. Although
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the issues related to the issue of transmission lines need
to be dealt with federally, there are examples of wind
energy transmission being successful.

Conclusion
The commission makes no recommendation with
respect to wind energy.



BUDGET SECTION

The Legislative Council's Budget Section is referred
to in various sections of the North Dakota Century Code
(NDCC) and the Session Laws of North Dakota.
Although there are statutory references to the Budget
Section, it is not created by statute. The Budget Section
is an interim committee appointed by the Legislative
Council. By tradition, the membership of the Budget
Section consists of the members of the Senate and
House Appropriations Committees, the majority and
minority leaders and their assistants, and the Speaker of
the House.

Budget Section members were Representatives Ken
Svedjan (Chairman), Ole Aarsvold, Larry Bellew, Rick
Berg, Merle Boucher, Thomas Brusegaard, Ron Carlisie,
Al Carlson, Jeff Delzer, Eliot Glassheim, Pam Gulleson,
Keith Kempenich, James Kerzman, Kim Koppelman, Joe
Kroeber, Bob Martinson, Ralph Metcalf, David Monson,
Earl Rennerfeldt, Bob Skarphol, Blair Thoreson, Mike
Timm, Francis J. Wald, John Warner, and Amy Warnke
and Senators John M. Andrist, Bill L. Bowman, Randel
Christmann, Michael A. Every, Tony S. Grindberg, Ray
Holmberg, Ralph L. Kilzer, Aaron Krauter, Ed Kringstad,
Elroy N. Lindaas, Tim Mathern, David P. O’Connel,
Larry Robinson, Randy A. Schobinger, Bob Stenehjem,
Harvey Tallackson, and Russell T. Thane. Representa-
tive Janet Wentz was also a member of the committee
until her death on September 15, 2003.

The Budget Section submitted this report to the
Legislative Council at the biennial meeting of the Council
in November 2004. The Council accepted the report for
submission to the 59th Legislative Assembly.

The following duties, assigned to the Budget Section
by statute, were acted on during the 2003-05 biennium:

1. Status of the State Board of Agricultural
Research and Education (Section
4-05.1-19(10)) - This section requires, within the
duties of the State Board of Agricultural
Research and Education, that a status report is
to be presented to the Budget Section. ,

2. Statement from ethanol plants that received
production incentives (Section 4-14.1-07) -
This section requires any North Dakota ethanol
plant receiving production incentives from the
state to file with the Budget Section, within
90 days after the conclusion of the plant's fiscal
year, a statement by a certified public
accountant indicating whether the plant
produced a profit during the preceding fiscal
year, after deducting incentive payments
received from the state.

3. Higher education campus improvements
and building construction (Section
15-10-12.1) - This section requires the approval
of the Budget Section or the Legislative
Assembly for the construction of any building
financed by donations, gifts, grants, and
bequests on land under the control of the board.
Campus improvements and building
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maintenance of more than $385,000 also
require the approval of the Budget Section or
Legislative Assembly. Budget Section approval
can only be provided when the Legislative
Assembly is not in session and the six months
prior to a regular legislative session. The
Budget Section approval regarding the
construction of buildings and campus improve-
ments must include a specific dollar limit for
each building, campus improvement, or mainte-
nance project. If a request is to be considered
by the Budget Section, the Legislative Council
must notify each member of the Legislative
Assembly and allow any member to present
testimony to the Budget Section regarding the
request. Campus improvements and building
maintenance of $385,000 or less and the sale
of real property received by gift or bequest may
be authorized by the State Board of Higher
Education.

Allocation of funds from appropriations for
undesignated centers of excellence (Section
15-10-41) - This section requires the State
Board of Higher Education to allocate funds
from appropriations for undesignated centers of
excellence relating to economic development
based on criteria established and to report on
such allocations, in partnership with the North
Dakota Economic Development Foundation, to
the Budget Section.

Transfers to the state tuition fund (Section
15.1-02-14) - This section requires the Superin-
tendent of Public Instruction to report annually
to the Budget Section regarding any transfer to
the state tuition fund of federal or other money
received by the Superintendent to pay program-
matic administrative expenses for which the
Superintendent received a state general fund
appropriation.

State building construction projects
(Section 48-02-20) - This section provides that
a state agency or institution may not signifi-
cantly change or expand a building construction
project approved by the Legislative Assembly
unless the change, expansion, or additional
expenditure is approved by the Legislative
Assembly, or the Budget Section, if the Legisla-
tive Assembly is not in session.

Job insurance trust fund (Section 52-02-17) -
This section requires that Job Service North
Dakota report to the Legislative Council before
March 1 of each year the actual job insurance
trust fund balance and the targeted modified
average high-cost multiplier, as of December 31
of the previous year, and a projected trust fund
balance for the next three years. The Legisla-
tive Council assigned this responsibility to the
Budget Section.



8.

10.

11.

Irregularities in the fiscal practices of the
state (Section 54-14-03.1) - This section
requires the Office of the Budget to submit a

written report to the Budget Section

documenting:

a. Any irregularities in the fiscal practices of
the state.

b. Areas in which more uniform and improved
fiscal procedures are desirable.

c. Any expenditures or governmental activities
contrary to law or legislative intent.

d. The use of state funds to provide bonuses,
cash incentive awards, or temporary salary
adjustments for state employees.

Transfers exceeding $50,000 (Section

64-16-04(2)) - This section provides that,

subject to Budget Section approval, the Emer-
gency Commission may authorize a transfer of
more than $50,000 from one fund or line item to
another.  Budget Section approval is not
required if the transfer is necessary to comply
with a court order, to avoid an imminent threat

to the safety of people or property due to a

natural disaster or war crisis, or to avoid an

imminent financial loss to the state.

Acceptance and expenditure of more than

$50,000 of federal funds that were not appro-

priated (Section 54-16-04.1).

a. Acceptance of federal funds - This
section provides that Budget Section
approval is required for any Emergency
Commission action authorizing a state
officer to accept more than $50,000 of
federal funds that were not appropriated
and the Legislative Assembly has not indi-
cated an intent to reject the money. Budget
Section approval is not required if the
acceptance is necessary to avoid an immi-
nent threat to the safety of people or prop-
erty due to a natural disaster or war crisis or
to avoid an imminent financial loss to the
state.

b. Expenditure of federal funds - This
section provides that Budget Section
approval is required for any Emergency
Commission action authorizing a state
-officer to spend more than $50,000 of
federal funds that were not appropriated
and the Legislative Assembly has not indi-
cated an intent to reject the money.

Acceptance and expenditure of more than

$50,000 of other funds which were not

appropriated (Section 54-16-04.2).

a. Acceptance of other funds - This section
provides that Budget Section approval is
required for any Emergency Commission
action authorizing a state officer to accept
more than $50,000 from gifts, grants, dona-
tions, or other sources, which were not
appropriated and the Legislative Assembly
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12.

13.

14.

15.

has not indicated an intent to reject money
or programs. Budget Section approval is
not required if the acceptance is necessary
to avoid an imminent threat to the safety of
people or property due to a natural disaster
or war crisis or to avoid an imminent finan-
cial loss to the state.

b. Expenditure of other funds - This section
provides that Budget Section approval is
required for any Emergency Commission
action authorizing a state officer to spend
more than $50,000 from gifts, grants, dona-
tions, or other sources, which were not
appropriated and the Legislative Assembly
has not indicated an intent to reject the
money or programs.

Transfers of spending authority from the

state contingencies appropriation exceeding

$50,000 (Section 54-16-09) - This section
provides that, subject to Budget Section
approval, the Emergency Commission may
authorize a transfer of more than $50,000 from
the state contingencies line item to the appro-
priate line item in the appropriation of the state
officer who requested the transfer. Budget

Section approval is not required if the transfer.is

necessary to avoid an imminent threat to the

safety of people or property due to a natural
disaster or war crisis or to avoid an imminent
financial loss to the state.

Tobacco settlement funds (Section

54-44-04(23)) - This section provides that the

director of the Office of Management and

Budget shall report to the Budget Section on the

status of tobacco settlement funds and related

information.

Form of budget data (Section 54-44.1-07) -

This section requires the director of the budget

to prepare budget data in the form prescribed

by the Legislative Council and to present it to
the Legislative Assembly at a time and place set
by the Legislative Council, except for drafts of
proposed general and special appropriations
acts embodying the budget data and recom-
mendations of the Governor for appropriations
for the next biennium and drafts of such reve-
nues and other acts recommended by the

Governor for putting into effect the proposed

financial plan, which must be submitted to the

Legislative Council within seven days after the

day of adjournment of the organizational

session. The Legislative Council assigned this
responsibility to the Budget Section.

Report from the Information Technology

Department (Section 54-59-19) - This section

requires the Information Technology Depart-

ment to prepare and present an annual report to
the Information Technology Committee and to
present a summary of the report to the Budget

Section.



16.

17.

18.

19.

20.

21.

22,

23.

Status of the risk management workers’
compensation program (Section
65-04-03.1(5)) - This section requires Work-
force. Safety and Insurance and the Risk
Management Division of the Office of Manage-
ment and Budget to periodically report to the
Budget Section on the success of the risk
management workers’ compensation program.
Sources of funds received for construction
projects of entities under the State Board of
Higher Education (Section 15-10-12.3) - This
section requires each institution under the State
Board of Higher Education undertaking a capital
construction project, that was approved by the
Legislative Assembly and for which local funds
are to be used, to present a biennial report to
the Budget Section detailing the source of all
funds used in the project.

Game and Fish Department land acquisi-
tions (Section 20.1-02-05.1) - This section
provides that Budget Section approval is
required for Game and Fish Department land
acquisitions of more than 10 acres or $10,000.
Annual audits of renaissance fund organiza-
tions (Section 40-63-07(9)) - This section
requires the Department of Commerce Division
of Community Services to provide annual
reports to the Budget Section on the results of
audits of renaissance fund organizations.
Workforce Safety and Insurance building
maintenance account (Section 65-02-05.1) -
This section requires that if a new Workforce
Safety and Insurance facility is built and rental
space is included in the facility, Workforce
Safety and Insurance is to deposit the building
rental proceeds in a building maintenance
account and report to the Budget Section on a
biennial basis on the revenues deposited into
and expenditures from the account.
Performance assurance fund (Section
49-21-31) - This section requires the Public
Service Commission to report annually to the
Budget Section with respect to the payments
received under the performance assurance plan
and the expenditures from the performance
assurance fund.

Preliminary planning revolving fund (Section
54-27-22) - This section provides that before
any funds can be distributed from the prelimi-
nary planning revolving fund to a state agency,
institution, or department, the Budget Section
must approve the request.

Money spent to administer an Internet web
site that provides career guidance and job
opportunity services (Section 54-60-10) -
This section requires the Department of
Commerce to report annually to the Budget
Section regarding money spent to administer an
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24,

25,

26.

27.

28.

29,

30.

Internet web site that provides career guidance
and job opportunity services.

Report on the internship program (2003
House Bill No. 1003, Section 31) - This
section requires the State Board of Higher
Education to report to the Budget Section at the
committee's first meeting after July 1, 2004, on
the internship program implemented to attract
students to high-growth occupations in the
state.

Status of outsourcing employee positions
(2003 House Bill No. 1004, Section 13) - This
section requires the State Department of Health
to report to the Budget Section on the status of
outsourcing employee positions whenever
reasonable.

Status of the Veterans Home Governing
Board’s progress in developing and imple-
menting the Veterans Home strategic plan
(2003 House Bill No. 1007, Section 4) - This
section requires a representative of the
Veterans Home Governing Board to periodically
report to the Budget Section on the status of the
board’'s progress in developing and imple-
menting a strategic plan for the Veterans Home
during the 2003-04 interim.

Veterans Home line item transfers of up to
$150,000 (2003 House Bill No. 1007,
Section 6) - This section authorizes the
Veterans Home to transfer up to $150,000
between line items and to report to the Budget
Section any transfers during the 2001-03 bien-
nium to implement changes in technology and
telecommunications.

Recommendations for merger of the Oil and
Gas Division and Geological Survey (2003
House Bill No. 1015, Section 14) - This
section requires the Industrial Commission to
report to the Budget Section before
November 1, 2004, regarding recommendations
for the merger of the Oil and Gas Division and
Geological Survey.

Transfers between line items and between
subdivisions in excess of $50,000 (2003
Senate Bill No. 2012, Section 7) - This section
requires the Department of Human Services to
report to the Budget Section after June 30,
2004, on any transfers of appropriation authority
between line items within each subdivision and
between subdivisions in excess of $50,000.
Delivery of consolidated services to agen-
cies and the status of accumulated savings
(2003 Senate Bill No. 2015, Section 30 and
2003 House Bill No. 1505, Section 12) -
These sections require the Information Tech-
nology Department to report to the Budget
Section on information relating to the delivery of
the consolidated services to agencies and the
status of the accumulated savings.



31.

32.

33.

34.

35.

Transfers of funds between line items for
state agencies to accommodate information
technology funding reductions (2003 House
Bill No. 1505, Section 8) - This section
requires the Office of Management and Budget
to report to the Budget Section regularly on the
transfers of funds made by the director of the
Office of Management and Budget and the
State Treasurer between line items for state
agencies, departments, and institutions as may
be requested to accommodate information tech-
nology funding reductions made by the
58th Legislative Assembly (2003).

Information technology organizational study
and information technology management
study. (2003 House Bill No. 1505,
Section 13) - This section requires a final report
on the information technology organizational
study and the information technology manage-
ment study to be presented to the Budget
Section upon compietion of the studies.
Implementation and procedures of
contracting with counties to house female
inmates (2003 House Bill No. 1506,
Section 5) - This section requires the Depart-
ment of Corrections and Rehabilitation and
county jails contracting to house state female
inmates to report to the fall 2003 and summer
2004 meetings of the Budget Section on the
implementation and procedures of contracting
with counties to house state female inmates.
State employee positions eliminated by
agencies and reported agency budgetary
savings (2003 Senate Bill No. 2423,
Section 1) - This section requires the Office of
Management and Budget to report periodically
to the Budget Section on the employee posi-
tions eliminated by agencies and reported
agency budgetary savings.

State employee salary increases (2003
Senate Bifl No. 2423, Section 3) - This section
requires the Office of Management and Budget
and the judicial branch to report to the Budget
Section on salary increases provided for each
year of the 2003-05 biennium.

The following duties, assigned to the Budget Section
by statute or Legislative Council directive, are scheduled
to be addressed by the Budget Section at its
December 2004 meeting:

1.

Receive report on specified commodities
and services exempted from the procure-
ment requirements of NDCC Chapter 54-44.4
(2003 Senate Bill No. 2015, Section 42) - This
section requires the director of the Office of
Management and Budget to report to the
Budget Section in December of even-numbered
years on specified commodities and services
exempted by written directive of the director
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from the procurement requirements of
Chapter 54-44 4.

Review and report on budget data (Legisla-
tive Council directive) - Pursuant to Legisla-
tive Council directive, the Budget Section is to
review and report on the budget data prepared
by the director of the budget and presented to
the Legislative Assembly during the organiza-
tional session.

The following duties, assigned to the Budget Section
by statute or Legislative Council directive, did not require
action by the Budget Section during the 2003-04 interim:

1.

Objection to budget allotments or expendi-
tures (Section 54-44.1-12.1) - This section
allows the Budget Section to object to a budget
allotment, an expenditure, or the failure to make
an allotment or expenditure if such action is
contrary to legislative intent.

Requests by the Information Technology
Department to finance the purchase of soft-
ware, equipment, or implementation of serv-
ices (Section 54-59-05(4)) - This section
requires the Information Technology Depart-
ment to receive Budget Section approval before
executing any proposed agreement to finance
the purchase of software, equipment, or imple-
mentation of services in excess of $1 million.
The department may finance the purchase of
software, equipment, or implementation of serv-
ices only to the extent the purchase amount
does not exceed 7.5 percent of the amount
appropriated to the department during that bien-
nium.

Extraterritorial workers’ compensation
insurance (Section 65-08.1-02) - This section
authorizes Workforce Safety and Insurance to
establish, subject to Budget Section approval, a
casualty insurance organization to provide
extraterritorial workers’ compensation
insurance.

State Forester reserve account (Section
4-19-01.2) - This section provides that Budget
Section approval is required prior to the State
Forester spending money in the State Forester
reserve account.

Investment in real property by the
Board of University and School Lands
(Section 15-03-04) - This section provides that
Budget Section approval is required prior to the
Board of University and School Lands purchas-
ing, as sole owner, commercial or residential
real property in North Dakota.

Reduction of the game and fish fund
balance below $10 million (Section
20.1-02-16.1) - This section provides that the
Game and Fish Department can spend money
in the game and fish fund within the limits of
legislative appropriations, only to the extent the
balance of the fund is not reduced below



10.

1.

12,

$10 million, unless otherwise authorized by the
Budget Section.

Provision of contract services by the Devel-
opmental Center (Section 25-04-02.2) - This
section provides that, subject to Budget Section
approval, the Developmental Center at
Westwood Park, Grafton, may provide services
under contract with a governmental or nongov-
ernmental person.

Waiver of exemption of special assessments
levied for flood control purposes on state
property (Section 40-23-22.1) - This section
provides that state property in a city is exempt
from special assessments levied for flood
control purposes unless the governing body of
the city requests waiver of the exemption and
the exemption is completely or partially waived
by the Budget Section. The exemption does not
apply to any privately owned structure, fixture,
or improvement located on state-owned land if
the structure, fixture, or improvement is used for
commercial purposes unless the structure,
fixture, or improvement is primarily used for
athletic or educational purposes at a state insti-
tution of higher education.

Termination of food stamp program (Section
50-06-05.1(17)) - This section provides that,
subject to Budget Section approval, the Depart-
ment of Human Services may terminate the
food stamp program if the rate of federal finan-
cial participation in administrative costs is
decreased or if the state or counties become
financially responsible for the coupon bonus
payments.

Termination of energy assistance program
(Section 50-06-05.1(19)) - This section
provides that, subject to Budget Section
approval, the Department of Human Services
may terminate the energy assistance program if
the rate of federal financial participation in
administrative costs is decreased or if the state
or counties become financially responsible for
the energy assistance program payments.
Transfers resulting in program elimination
(Section 54-16-04(1)) - This section provides
that, subject to Budget Section approval, the
Emergency Commission may authorize a
transfer which would eliminate or make impos-
sible the accomplishment of a program or
objective funded by the Legislative Assembly.
New correctional programs which exceed
$100,000 of cost during a biennium (Section
54-23.3-09) - This section requires the director
of the Department of Corrections and Rehabili-
tation to report to the Legislative Assembly or, if
the Legislative Assembly is not in session, the
Budget Section, prior to the implementation of
any new program that serves adult or juvenile
offenders, including alternatives to conventional
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13.

14.

15.

16.

17.

18.

19.

20.

incarceration and programs operated on a
contract basis if the program is anticipated to
cost in excess of $100,000 during the biennium.
Cashflow financing (Section 54-27-23) - This
section provides that in order to meet the cash-
flow needs of the state, the Office of Manage-
ment and Budget may borrow, subject to
Emergency Commission approval, from special
funds on deposit in the state treasury.
However, the proceeds of any such indebted-
ness cannot be used to offset projected deficits
in state finances unless first approved by the
Budget Section. Additional cash flow financing,
subject to certain limitations, must be approved
by the Budget Section.

Budget stabilization fund (Section
54-27.2-03) - This section provides that any
transfers from the budget stabilization fund
must be reported to the Budget Section.
Budget reduction resulting from initiative or
referendum action (Section 54-44.1-13.1) -
This section provides that, subject to Budget
Section approval, the director of the budget may
reduce state agency budgets by a percentage
sufficient to cover estimated revenue reductions
caused by initiative or referendum action.
Children’s Services Coordinating Committee
grants (Section 54-56-03) - This section
provides that Budget Section approval is
required prior to the distribution by the Chil-
dren’s Services Coordinating Committee of any
grants not specifically authorized by the Legisla-
tive Assembly.

Federal block grant hearings (2003 House
Concurrent Resolution No. 3001) - This reso-
lution authorizes the Budget Section, through
September 30, 2005, to hold any required legis-
lative hearings for federal block grants.

State agency unclaimed property (Section
47-30.1-24.1) - This section requires the
commissioner of University and School Lands
to present a report to the Budget Section identi-
fying every state agency that has not submitted
a claim for unclaimed property belonging to that
agency within one year of receipt of the certified
mail notification.

Relinquishment of agency rights to recover
property (Section 47-30.1-24.1) - This section
provides that each state agency that does not
submit a claim for unclaimed property belonging
to that agency within one year of receipt of the
certified mail notification relinquishes its right to
recover the property, upon approval of the
Budget Section.

Purchases of “put” options (Section
54-44-16) - This section requires the Office of
Management and Budget to report any
purchases of “put’ options to the Budget
Section.



21. Approval of expenditures exceeding
$130,000 from Department of Commerce
operating fund for web site maintenance
(Section 54-60-10) - This section provides that
any additional amounts over $130,000 that are
deposited in the Department of Commerce
operating fund during a biennium from subscrip-
tions, commissions, fees, or other revenue from
the Internet web site may be spent pursuant to
legislative appropriations or with Budget Section
approval.

Construction of equipment and storage
buildings in Towner and Bottineau (2003
House Bill No. 1003, Section 11) - This
section authorizes the Forest Service, after
receiving approval from the Budget Section, to
obtain and use funds received from any source
for construction of the equipment and supply
storage buildings in Towner and Bottineau.
Transfers from the Bank of North Dakota to
offset declines in general fund revenue
(2003 Senate Bill No. 2015, Section 10) - This
section provides that the Budget Section may
approve the transfer of up to the lesser of
$9 million or the revenue shortfall from the earn-
ings and accumulated and undivided profits of
the Bank of North Dakota to the state general
fund if, during the 2003-05 biennium, the
director of the Office of Management and
Budget determines that general fund revenues
will not meet the legislative forecast.

22,

23.

OFFICE OF MANAGEMENT AND BUDGET

Status of the State General Fund

At each Budget Section meeting, a representative of
the Office of Management and Budget reviewed the
status of the state general fund and revenue collections
for the biennium. The following is a summary of the
status of the state general fund, based on actual revenue
collections reported in October 2004, reflecting the
August 2004 revised revenue forecast for the remainder
of the 2003-05 biennium:

Unobligated general fund balance - July 1, 2003

Add .
General fund collections through
August 31, 2004

$14,790,311

1,049,007,618

Forecasted general fund revenue for the 799,854,223
remainder of the 2003-05 biennium (based on

the August 2004 revised revenue forecast)

Jobs and Growth Tax Relief Reconciliation Act 50,000,000
of 2003 payments

Jobs and Growth Tax Relief Reconciliation Act 6,456,581

of 2003 - Enhanced Medicaid federal medical
assistance percentage

Total estimated general fund revenue for the
2003-05 biennium

Less
2003-05 biennium general fund appropriations

Estimated general fund balance - June 30, 2005
($106,194,663 more than the 2003 legislative esti-
mate of $10,252,909)

$1,920,108,733

1,803,661,161
$116,447,572
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The August 2004 revenue forecast estimated total
revenue for the 2003-05 biennium to be approximately
$1,685,000,000, which was approximately $33.3 million
more than the March 2003 forecast. The increase in
revenue was due mainly to an increase in sales and use
tax collections. Based on the preliminary revenue fore-
cast, the transfers to the permanent oil tax trust fund for
the 2003-05 biennium are anticipated to be $16.8 million.
The average price per barrel of oil has been above the
trigger price for five consecutive months, resulting in an
increase in the oil extraction tax rate as of October 1,
2004. The tax rate for approximately 58 percent of
monthly oil production will increase from 4 to 6.5 percent.
The increased tax rate will remain in effect until the
average price per barrel of oil drops below the trigger
price for five consecutive months. Pursuant to
NDCC Section 57-51.1-01, the trigger price is $35.50 as
indexed for inflation, and the Tax Commissioner
computes the indexed trigger price by December 31 of
each year to be applied for the following calendar year.
The adjusted trigger price for 2004 is $35.11.

The revised forecast projects total revenue for the
2005-07 biennium to be approximately $1,754,000,000,
which is approximately $102.5 million more than the
March 2003 forecast. The oil and gas production tax
and the oil extraction tax are not anticipated to reach the
$71 million cap for the 2005-07 biennium, resulting in no
anticipated transfers to the permanent oil tax trust fund
for the 2005-07 biennium.

The Office of Management and Budget reported that
preliminary deficiency general fund appropriations
requests for the 2003-05 biennium as of October 1,
2004, total approximately $11 million as shown below:

Potential
Deficiency
Agency Appropriation

Division of Emergency Management $6,275,000
Information Technology Department 1,070,000
Department of Corrections and Rehabilitation 1,250,000
Veterans Home 200,000
Deep Creek fire - Preliminary 310,000
University of North Dakota (1997 flood) 371,000
North Dakota State University (2000 flood) 1,500,000
Attorney General - Prosecution witness fees and 110,000
crime lab costs
Total $11,086,000

Fiscal Irregularities
Pursuant to NDCC Section 54-14-03.1, the Budget
Section received reports from the Office of Management
and Budget on irregularities in the fiscal practices of the
state. Fiscal irregularities include the use of state funds
to provide bonuses, cash incentive awards, and tempo-
rary salary adjustments for state employees. The Office
of Management and Budget identified the following fiscal
irregularities:
* Department of Labor - Overspent its salary line
item appropriation by $705.78 due to an error in




the calculation of hospital insurance rates for nine
employees.

« State Department of Health - Paid $1,570 to an
employee for an increase in workload and
$29,492 to another employee for early retirement
buyout.

* Department of Commerce - Provides quarterly
bonuses to an individual with the manufacturing
extension partnership.

¢ University System - Paid $1,000 to an employee
for a temporary workload increase.

+ Office of Administrative Hearings - Paid $1,000
each to two employees for workload increases
prior to official reclassification.

* lLand Department - Paid an employee $598.99 for
three years of back holiday pay which had been
calculated incorrectly.

* Department of Public Instruction - Provided
several employees with additional pay for work-
load increases related to the 2003 legislative
session.

The Budget Section was also informed of a statutory
requirement that a state agency cannot spend more than
75 percent of its salary and operating line items in the
first 18 months of a biennium. State Radio Communica-
tions spent more than 75 percent of its salary line item
during the first 18 months of the 2001-03 biennium due
to overtime payments made to employees for overtime
work that resulted from a large number of vacant posi-
tions in the agency. State Radio Communications over-
spent its salary line item by $49,676 by December 31,
2002, but did not overspend the salary line item in total
by the end of the 2001-03 biennium.

Preliminary Planning Revolving Fund

Pursuant to NDCC Section 54-27-22, the Budget

Section received reports from the Office of Management
and Budget on recommendations for the use of money in
the preliminary planning revolving fund. The
January 2004 balance in the preliminary planning
revolving fund was $140,000. The report included the
following criteria that are used to evaluate agency
requests for money from the preliminary planning
revolving fund:

* External mandates, such as a court order and
health, life safety, and building code concerns.

* Program needs, such as the impact of the facility
on achieving departmental goals or program
requirements.

* State policy direction, including gubernatorial and
legislative priorities.

» Funding for the project, including the amount
available from non-general fund sources.

* Scope of the project, including the estimated
costs and the needs to complete the project in
multiple phases.

Based on the above criteria, the Office of Manage-

ment and Budget requested money be provided from the
preliminary planning revolving fund for the following two
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projects that the Office of Management and Budget
plans to recommend to future legislative assemblies:

Recommended
Funding From
the Preliminary
Agency Project Description Planning Fund
Office of Fire suppression $35,000
Management and system for the State
Budget Capitol
Department of Replacement of the 60,000
Corrections and east cellhouse at the
Rehabilitation State Penitentiary
Total recommended $95,000
funding

Pursuant to NDCC Section 54-27-22, the Budget
Section approved the distribution of $95,000 from the
preliminary planning revolving fund, as recommended by
the Office of Management and Budget.

Architect's Study on
East Cellhouse Replacement

The Budget Section approved the Department of
Corrections and Rehabilitation request for $60,000 from
the preliminary planning revolving fund to determine the
cost and specifications of a replacement to the east cell-
house at the State Penitentiary. The Department of
Corrections and Rehabilitation hired Ritterbush and
Associates, Bismarck, and HDR Architecture, Inc.,
Chicago, Hlinois, to conduct the study of the replacement
of the east cellhouse.

The Budget Section learned that construction of the
east cellhouse was completed in 1910, its capacity is
159 maximum security inmates, and the State Peniten-
tiary needs more segregation cells and a larger inmate
orientation area. Results of the study's findings include
the Department of Corrections and Rehabilitation's
expensive outsourcing of beds, difficulty in managing
inmates, and exposure to lawsuits.

Expansion plans for the State Penitentiary include:

1. Relocating the warehouse.

2. Constructing new vehicle access and new south
tower.

3. Demolishing existing south tower.

4. Constructing new orientation housing, an inmate
intake/transfer unit, clinic, infirmary, segregation
unit, visitor's entrance, and laundry facility.

5. Eliminating the east celthouse.

The expansion would result in a net prison bed gain
of 123 permanent beds and would require an additional
38.4 staff. The total cost of the buildings is estimated to
be $16.3 million and the total project cost, including
demolition costs, contingency, fees, furnishings, and
equipment, is estimated to be $29.2 million. The esti-
mated cost per cell based on the buildings' construction
costs is approximately $71,000, and the estimated cost
per cell based on the total project cost, excluding demoli-
tion costs, is approximately $95,000. The total project
cost would increase by approximately $2.1 million if the
project was delayed from 2006 until 2008.



Tobacco Settlement Proceeds

Pursuant to NDCC Section 54-44-04, the Budget
Section received reports on tobacco settlement
proceeds received by the state. The Office of Manage-
ment and Budget reported that as of October 2004
approximately $129.5 million had been received to date
by the state and deposited in the tobacco settlement
trust fund. Another tobacco company has joined the
tobacco settlement, which the Office of Management
and Budget expects will result in North Dakota receiving
an additional $600,000 to $700,000 per year. The
proceeds have been apportioned among the community
health trust fund, common schools trust fund, and water
development trust fund as follows pursuant to Section
54-27-25:

Tobacco settlement trust fund
Community health trust fund (10%) $12,952,041
Common schools trust fund (45%) 58,284,181
Water development trust fund (45%) 58,284,181
Total transfers from the tobacco settlement trust fund | $129,520,403

The Office of Management and Budget reported the
balances in the trust funds were:

Community health trust fund
Deposits $12,952,041
Expenditures 7,548,962
August 31, 2004, balance $5,403,079
Water development trust fund
Deposits $58,284,181
Expenditures 55,677,434
August 31, 2004, balance $2,606,747

Information Technology Funding Reductions

Pursuant to Section 8 of 2003 House Bill No. 1505,
the Budget Section received reports on line item trans-
fers made to accommodate information technology
funding reductions. The Office of Management and
Budget reported that as of October 2004 two transfers
had been made pursuant to this section--a $8,458
transfer made by the Tax Department from the salaries
and wages line item to the operating line item and a
$30,650 transfer made by the Land Department from the
capital assets line item to the operating line item.

2005-07 Biennium Budget Form Changes

Pursuant to NDCC Section 54-44.1-07, the Office of
Management and Budget presented a report to the
Budget Section on the form of budget data to be
presented to the 59th Legislative Assembly (2005),
including any future plans for incorporating performance
measurements in budget data.

. The Office of Management and Budget reported that
the Executive Budget Office worked with Affinity Giobal
Solutions, the software development firm that originally
developed the statewide integrated budget and reporting
(SIBR) system, to upgrade SIBR through implementation
of the firm's budget analysis and reporting system
(BARS). The budget and reporting system looks similar
to SIBR, but BARS provides greater detail in some areas
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of the budget. The flexibility of BARS allows the Execu-
tive Budget Office to incorporate several items of interest
to legislators into the system, such as the telecommute
analysis form, reports on continuing appropriations statu- -
torily authorized for each agency, and agency informa-
tion technology plans. The flexibility of BARS also allows
the Office of Management and Budget to incorporate
some additional performance budgeting information
without modifying the application or incurring additional
programming costs. The Office of Management and
Budget reported that agencies will be asked to complete
narrative fields outlining their mission statements, stra-
tegic goals and objectives, program level strategic goals
and objectives, and program outcomes and statistical
data.

The Budget Section deferred the performance meas-
ures component to the Government Performance and
Accountability Committee, and the Office of Manage-
ment and Budget was to coordinate its related budget
form changes with the Government Performance and
Accountability Committee.

Pursuant to NDCC Section 54-44.1-07, the Budget
Section approved changes to the budget data as
proposed by the Office of Management and Budget,
including information on telecommute analysis, agency
continuing appropriations, and agency information tech-
nology plans.

Status of State Employee Position Reductions

Pursuant to Section 1 of 2003 Senate Bill No. 2423,
the Office of Management and Budget presented a
report to the Budget Section on the status of state
employee position reductions and the expected agency
budgetary savings. Section 1 of 2003 Senate Bill
No. 2423 provides legislative intent that 155 full-time
equivalent (FTE) positions from the executive branch
agencies (excluding offices of state elected officials and
higher education), 13 FTE positions from state elected
officials (excluding the Governor's office), and 8 FTE
positions from the judicial branch be eliminated, with the
savings to provide an employee pay raise of 1 percent
and 2 percent on January 1, 2004, and 2005, respec-
tively. One-half of the total employee reductions were to
be accomplished by December 31, 2003, with the
remaining reductions made by December 31, 2004, and
agencies were to report positions eliminated and the
projected salaries and wages and fringe benefit savings
for the remainder of the 2003-05 biennium to the Office
of Management and Budget. The savings were to be
pooled and used to fund increases for all employees in
the salary pool. As of August 1, 2003, the Office of
Management and Budget received the following informa-
tion from agencies that would have eliminated FTE posi-
tions to provide a 1 percent salary increase on
January 1, 2004:



Cost of
FTE Anticipated 1 Percent
Agency Reductions Savings Increase Source of Funds

Agency positions reported to be
eliminated by December 31, 2003

Tax Commissioner 2.00 $79,487 $81,300 | General fund

Insurance Department 0.50 31,000 31,100 | Special funds

State Department of Health 3.00 196,600 196,600 | Federal funds (72%); general fund (18%)

Job Service North Dakota 214 212,296 213,700 | Federal funds

Housing Finance Agency 0.92 27,520 25,300 | Special funds
Total 8.56 $546,903 $548,000
Agency positions reported to be
eliminated during the 2003-05 biennium

Bank of North Dakota 1.50 $115,943 $165,633 | Special funds

Game and Fish Department 2.00 170,000 164,679 | Special funds
Total 3.50 $285,943 $330,312
Workforce Safety and insurance* 3.86 $0 N/A
*Workforce Safety and Insurance is reducing 3.86 FTE positions but will be giving increases based upon statutory performance increases, not

the 1 percent identified in 2003 Senate Bill No. 2423.

On November 7, 2003, the Attorney General's office
issued Letter Opinion 2003-L-49, which stated that
Senate Bill No. 2423 does not authorize pay raises to be
granted only to employees of those agencies actually
generating savings through job elimination; employees of
any agency in the executive branch pool are equally
eligible for a raise from any money legally available in the
pool for that purpose. A footnote to the opinion stated
"Of course, the amount of money available for across the
board raises may be insufficient to make such raises
practicable or worthwhile." Therefore, because of insuffi-
cient pooled funds, no state agency in the executive
branch or elected official salary pool was able to provide
the 1 percent salary increase to its employees on
January 1, 2004, as provided for in 2003 Senate Bill
No. 2423.

JUDICIAL BRANCH

Employee Salary Increases

Pursuant to Section 3 of 2003 Senate Bill No. 2423,
the Budget Section received a report from the judicial
branch regarding employee salary increases. The judi-
cial branch reported that 2003 Senate Bill No. 2423
provided for a 1 percent pay increase if agencies and
branches of government could meet the staffing reduc-
tions as provided in the bill effective January 1, 2004.
The Council of Presiding Judges met in July 2003 and
reviewed and revised the judicial branch’s procedures for
reviewing position vacancies. After the review of the
vacant positions, it was determined a few positions could
be eliminated without adversely affecting the ability to
successfully fulfil the mission of the district courts.
Through attrition, the judicial branch reduced a total of
four FTEs--one deputy clerk of court position in each of
three counties (Walsh, Williams, and Stutsman) and one
juvenile court officer position in Burleigh County--
resulting in anticipated savings of $393,915 and the cost
to implement the 1 percent pay increase was $177,901.
The judicial branch reported it will continue to use
rigorous standards and periodical management reviews
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to analyze all position vacancies with the objective of
moving or eliminating any positions that do not address
core functions of the courts.

HIGHER EDUCATION

Student Internship Program
The Budget Section received a report from the North
Dakota University System regarding the status of the
student internship program, pursuant to Section 31 of
2003 House Bill No. 1003. The Budget Section learned
that the statewide student internship program was devel-
oped and started on September 15, 2004. The four
specific goals of the program are to:
* Increase the number of students participating in
internship programs.
* Increase the percentage of graduates employed
in North Dakota.

e Provide students with ‘"real-world" work
experiences.
* Increase opportunities for North Dakota

employers to recruit potential employees.

The University System will receive followup informa-
tion on the North Dakota education and training system
which will allow the University System to determine the
percentage of graduates which remain in the community
and state as a result of participating in an internship
program in comparison to graduates who do not have an
internship experience. The followup information will
allow the University System and the Legislative
Assembly to measure the effectiveness of the internship
program, particularly as it relates to retaining graduates
in North Dakota.

Undesignated Centers of Excellence

The Budget Section received a report from the State
Board of Higher Education on the allocation of funds
from appropriations for undesignated centers of excel-
lence relating to economic development, pursuant to
NDCC Section 15-10-41. The State Board of Higher
Education received the following six proposals for
centers of excellence funding which totaled $1,257,000:



Bismarck State National Energy Technology $400,000
College Training and Education Center
Williston State Oil Field Training Center 139,000
College
State College of | Allied Health 100,000
Science
University of School of Medicine and Health 135,000
North Dakota Sciences Neurosciences
University of Energy and Environmental 290,000
North Dakota Research Center fuel and cell

infrastructure - Procurement to

support hydrogen production
Mayville State Early Learning Center 193,000
University
Total $1,257,000

The proposals were evaluated against criteria devel-
oped by the Joint Committee on Economic Development
Centers of Excellence and adopted by the State Board of
Higher Education. Based on the criteria, the Bismarck
State College proposal scored the highest and the
Williston State College proposal ranked second. The
board had a total of $400,000 appropriated for this
purpose, of which $300,000 was allocated to the
Bismarck State College National Energy Technology
Training and Education Center and $100,000 was allo-
cated to the Williston State College Oil Field Training
Center.

The Bismarck State College project assumes an
85,000-square-foot facility, specialized equipment and
furnishings, a wind turbine, and land contribution for a
total project cost of $12.7 million. The city of Bismarck
approved a land transfer of seven acres, which is the
proposed site for the facility, and as of October 2004,
pledges, appropriations, and land contributions total
$6.27 million. The Williston State College project estab-
lished an advisory group of oilfield leaders to provide
industry guidance, and meetings held with oilfield
companies have resulted in agreements to provide
Williston State College with the equipment necessary for
training.

Capital Projects
During the 2003-04 interim, the Budget Section
received requests relating to the following University
System capital projects:

* Minot State University - Old Main renovation
project - Pursuant to NDCC Section 48-02-20,
the Budget Section approved Minot State Univer-
sity's request to increase other funds spending
authority by $400,000 and total authorization from
$8,650,000 to $9,050,000 for the Old Main reno-
vation project due to higher than expected costs
for steel reinforcement of the roof and wall of the
auditorium.

* University of North Dakota - Construction of
an addition to the American Indian Center -
Pursuant to NDCC Section 48-02-20, the Budget
Section approved the University of North
Dakota's request to increase other funds
spending authority by $500,000 for the
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construction of an addition to the existing Univer-
sity of North Dakota American Indian Center.

* University of North Dakota - Laboratory reno-
vation at the School of Medicine and Health
Sciences and construction of a future under-
ground link and additional storage space for
the Center of Excellence in Neuroscience
building - Pursuant to NDCC Section
15-10-12.1, the Budget Section approved the
University of North Dakota's request to increase
other funds spending authority by $750,000 and
total authorization from $3,353,462 to $4,103,462
for laboratory renovation at the School of Medi-
cine and Health Sciences and construction of a
future underground link and additional storage
space for the Center of Excellence in Neurosci-
ence building.

+ University of North Dakota - Partial renovation
of the Carnegie Building - Pursuant to NDCC
Section 48-02-20, the Budget Section approved
the University of North Dakota's request to spend
$350,000 of institutional funds, in lieu of dona-
tions and gifts, for the partial renovation of the
Carnegie Building for installation of heating, venti-
lation, and air-conditioning systems and window
replacement.

e University of North Dakota - Expansion of
Neuroscience Research Facility - Pursuant to
NDCC Section 15-10-12.1, the Budget Section
approved the University of North Dakota's
request to increase federal funds spending
authority by $984,159 for the expansion of the
existing Neuroscience Research Facility at the
University of North Dakota to include additional
laboratory space.

Accountability Measures Report

The North Dakota University System provided the
Budget Section with its third annual accountability meas-
ures report dated December 2003 and reviewed informa-
tion regarding fiscal-related accountability measures,
including research expenditures, ftuiton and fees
comparison, tuition and fees compared to household
income, status of North Dakota University System long-
term finance plan, allocation and use of incentive
funding, operating and contributed income ratio, and
financing of new construction and major renovation
projects.

Minot Health Care Facility

The Budget Section received a report from the
University of North Dakota regarding the status of the
Minot health care facility. The Budget Section learned
that the University of North Dakota negotiated a lease
with the University of North Dakota Foundation for the
construction of a new health care clinic in Minot. The
clinic will serve as a regional source of health care serv-
ices provided by University of North Dakota School of
Medicine and Health Sciences clinical training programs.
The structure of the lease allows the University of North



Dakota Foundation to purchase land and construct a
building using plans approved by the School of Medicine
and Health Sciences. The facility will be leased by the
University of North Dakota with rent sufficient to service
the debt assumed by the foundation, and once the debt
is retired, title for the land and building will revert to the
University of North Dakota. The university anticipates
the facility should begin operation as a functional training
platform in spring 2005.

INFORMATION TECHNOLOGY
DEPARTMENT

Annual Reports
2002-03 Annual Report

Pursuant to NDCC Section 54-59-19, the Budget
Section received the Information Technology Depart-
ment 2002-03 annual report. The annual report is
composed of four sections:

e Section 1 - An executive summary that describes
and quantifies benefits the state is realizing from
investments in information technology.

e Section 2 - A status report on the costs and
benefits of iarge information technology projects
completed in the last 12 months and a summary
of other small information technology projects
completed in the same period.

¢ Section 3 - Information on the department’s
performance, including a rate comparison and an
update on the department's performance
measures.

» Section 4 - An overview of ongoing information
technology initiatives.

The Information Technology Department reported
that it tracks and monitors the cost and the revenue for
each service to ensure that service is not subsidizing
another service. The federal government does not allow
the department to charge rates that generate revenues
in excess of costs; therefore, the department monitors its
cash balances and adjusts rates accordingly. The
department also monitors what other entities are
charging for similar services in an effort to maintain
quality services at a fair price. Approximately 93 percent
of the department's total revenue is generated from
16 services.

2003-04 Annual Report

Pursuant to NDCC Section 54-59-19, the Budget
Section received the Information Technology
Department 2003-04 annual report. The annual report is
composed of five sections:

» Section 1 - An executive summary that describes
and quantifies benefits the state is realizing from
investments in information technology.

» Section 2 - A status report on the costs and
benefits of large information technology projects
completed in the last 12 months.

+ Section 3 - A summary of small information tech-
nology projects completed in the last 12 months.

¢ Section 4 - Information on the department's
performance, including a rate comparison and an
update on the department's performance
measures.

» Section 5 - An overview of ongoing information
technology initiatives.

The Information Technology Department reported
that it tracks and monitors the cost and the revenue for
each service to ensure that service is not subsidizing
another service. The federal government does not allow
the department to charge rates that generate revenues
in excess of costs; therefore, the department monitors its
cash balances and adjusts rates accordingly. The
department also monitors what other entities are
charging for similar services in an effort to maintain
quality services at a fair price.

Information Technology Organizational

and Management Studies

Pursuant to Section 13 of 2003 House Bili No. 1505,
the Budget Section received information from represen-
tatives of Pacific Technologies, Inc., regarding the final
report for the information technology organizational and
management studies. The Budget Section learned the
key information regarding the information technology
organizational and management findings includes:

+ North Dakota has a highly fragmented approach
to workstation support and heip desk services.

+ There are inconsistent standards and
policies surrounding workstation platforms,
configurations, and replacement.

» The state can achieve additional savings and
improve alignment with long-term goals through
continued server consolidation efforts.

« The state lacks consistent methods, tools, and
performance measures to assess information
technology impacts on business operations, to
prioritize requests for major information tech-
nology projects, and to evaluate information tech-
nology projects.

Major recommendations and corresponding primary

benefits relating to the studies include:

Major Recommendations

Primary Benefits

Workstation support and help desk services - Consolidate all
workstation support and help desk services within the Information
Technology Department, including:

Initial problem reporting and resolution

Workstation environment maintenance and support
Adds, moves, and changes

Hardware replacement management
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Positions the state’s information technology environment for the long
term

Allows state agencies fo focus on core business needs rather than ||
technical infrastructure

Leads to long-term labor cost-savings




Major Recommendations

Primary Benefits

Associated performance measurement and management

Workstation standardization - Move to a highly standardized work-
station environment on a statewide basis with the Information Tech-
nology Department managing a workstation replacement program

Server consolidation - Continue to consolidate all agency-managed
servers into the Information Technology Department

Information technology governance - Improve the existing informa-
tion technology governance processes by:

Improving the processes and tools for information technology
project evaluation

Improving mechanisms to support cost-containment

Developing meaningful statewide management and reporting
views of information technology initiatives

Implementing information technology performance measures

Establishing an information technology innovation fund

Improves the state’s purchasing power and license management

Enhances information sharing and staff productivity through common
and current workstation tools

Promotes the provisioning of basic information technology services as
a “utility”

Allows state agencies to focus on core business needs rather than
technical infrastructure

Promotes the provisioning of basic information technology services as
a “utility”

Leads to long-term labor and hardware cost-savings

Leads to better-informed decisionmaking

Provides a more equitable, business-based, and consistent evaluation
of information technology initiatives

Provides the best opportunity to manage application portfolio costs

Information Technology

Functional Consolidation

Pursuant to Section 30 of 2003 Senate Bill No. 2015
and Section 12 of 2003 House Bill No. 1505, the Infor-
mation Technology Department presented information to
the Budget Section regarding the delivery of consoli-
dated services to agencies and the status of accumu-
lated savings. House Bill No. 1505 provided for the
consolidation of services, including e-mail, file and print
server administration, storage, application server, and
hosting services; a reduction of FTE positions and
transfer of 24 FTE positions from various state agencies
to the Information Technology Department; and the iden-
tification of $1.4 million in savings to be transferred to the
general fund by the end of the 2003-05 biennium.

To accomplish the three directives of 2003 House Bill
No. 1505, an Executive Steering Committee was formed,
and the committee reviewed requests and granted
exemptions to some state agencies from the information
technology consolidation mandate. The Information
Technology Department met with each state agency
affected by the consolidation to analyze the impact of the
consolidation on each agency. There were 15 state
agencies identified in 2003 House Bill No. 1505 that
were to transfer 24 FTE positions to the Information
Technology Department and the savings generated
through the consolidation to be transferred to the general
fund. An additional 31 state agencies were identified
which were to consolidate services and identify savings,
without the transfer of any FTE positions to the Informa-
tion Technology Department. A total of 15.5 of the
24 FTE positions identified in 2003 House Bill No. 1505
to be transferred to the Information Technology Depart-
ment were exempted from the ftransfer and the
remaining 8.5 FTE positions were transferred to the
Information Technology Department on November 1,
2003.
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Seven agencies had already consolidated information
technology services with the Information Technology
Department prior to the requirements of 2003 House Bill
No. 1505. Five state agencies--State Treasurer’s office,
Indian Affairs Commission, Department of Veterans
Affairs, Children’'s Services Coordinating Committee,
and Council on the Arts--were not impacted by the
consolidation because they did not have any services to
transfer to the Information Technology Department. Five
state entities—-legislative branch, judicial branch, Public
Employees Retirement System, Retirement and Invest-
ment Board, and Attorney General's office--were
exempted from the consolidation by statute and nine
other state agencies were exempted from the consolida-
tion by the Executive Steering Committee. The agencies
exempted from consolidation by the Executive Steering
Committee will be analyzed each biennium for possible
consolidation.

The Budget Section learned the entire savings of
$1.4 million will not be realized because consolidation
was originally projected to take place on July 1, 2003,
with savings to be realized for the entire 2003-05 bien-
nium, but implementation was not completed until the
end of May 2004, or 11 months into the 2003-05 bien-
nium. The amount of savings for the 2003-05 biennium
has also been reduced as a result of fewer equipment
credits given to agencies due to the inability to eliminate
equipment still on lease. Another reason for a decrease
in the amount of estimated savings for the 2003-05 bien-
nium was due to the funding sources of savings,
because not all the funding sources could be transferred
to the general fund. The Information Technology
Department anticipates cost-savings of the information
technology functional consolidation to be $438,775 for all
funds for the 2003-05 biennium.



Server and Operating System Infrastructure
The Budget Section received a report from the Infor-
mation Technology Department regarding the future of
the state's server and operating system infrastructure.
The Information Technology Department presented the
following four alternatives for addressing the future of the
state's mainframe:
¢ Maintain the current mainframe environment.
* QOutsource the mainframe environment.
« Rewrite the applications dependent upon the
mainframe to operate on another platform.
» Migrate the applications dependent upon the
mainframe to another platform.
The following cost analysis was provided relating to
alternatives for addressing the future of the state's
mainframe:

Ongoing
Annual
Alternatives Costs
Maintain the current mainframe environment $3,790,000
Maintain the current mainframe environment in the | $4,030,000’
future
Outsource the mainframe environment $5,100,0002
Migrate the applications to another platform $1,865,000°
Rewrite the applications to another platform Unknown

Maintaining the current mainframe environment in the future is
critically dependent on the availability of trained staff. The esti-
mated ongoing annual costs associated with maintaining the
current mainframe environment in the future includes $240,000
for three additional FTE positions and an associated training
program.

2Qutsourcing the mainframe environment involves utilizing an
outside vendor to provide the mainframe environment. The
vendor would be responsible for all software, hardware, and labor
costs, and the state would be responsible for monitoring service
levels. The estimated ongoing annual costs of $5,100,000
includes $4,500,000 for a contract with an outside vendor and
$600,000 for expenses associated with network connectivity and
service level administration.

Migration involves moving the existing applications from the main-
frame to another platform while performing as few changes as
possible. One-time costs associated with migrating the state's
applications dependent on the mainframe are $6,300,000, and the

ongoing annual costs associated with migration are $1,865,000.

STATUS OF CONNECTND

The Budget Section received periodic reports from
the Office of Management and Budget, North Dakota
University System, and Information Technology Depart-
ment regarding the status of the ConnectND project.
ConnectND is an enterprise resource planning system
that is a joint project between the state government and
the North Dakota University System to implement a
multimodule software system that includes a relational
data base and applications for managing financial activi-
ties, purchasing, budgeting, human resources, payroll,
asset management, and student information functions.

The Information Technology Department reported
that the original contract agreement with PeopleSoft for
the ConnectND project was for approximately
$21.7 million but as of August 31, 2004, the cost of the
project was $24,550,000. Reasons for the $2,850,000

increase in costs include changes due to higher educa-
tion grants and contracts delay, the monthly payroli deci-
sion, and the delay in state implementation from
September 1, 2004, to October 1, 2004.

The North Dakota University System reported that in
June and July 2004 the North Dakota University System
went into production with the PeopleSoft student,
finance, and human resource modules at five additional
campuses, including Bismarck State College, Lake
Region State College, Williston State College, State
Coliege of Science, and Dickinson State University,
which brought the total number of "live" sites to eight,
including Mayville State University, Valley City State
University, and the North Dakota University System. The
University System also went "live" with the conversion to
semimonthly payroll with a 15-day timelag for all
campuses in July 2004.

At the end of July 2004, the State Board of Higher
Education approved a delayed implementation plan for
the grants and contracts module based on campus
concerns regarding the readiness of the grants and
contracts system. The delay provides an extended
period for additional configuration and testing. The new
implementation schedule for the remaining four
campuses--University of North Dakota, North Dakota
State University, Minot State University, and Minot State
University - Bottineau--is to have the finance and human
resource modules implemented by January 2005, with
student records implementation beginning fall 2004 and
completed by spring 2005. Student recruitment and
admissions, which is part of the student system, was
successfully implemented on the four remaining
campuses in October 2004 as part of the phased imple-
mentation plan.

In July 2004 the State Board of Higher Education also
approved a supplemental budget plan for the
ConnectND project, which provides permanent support
for the finance, student, and production environments
and provides interim support for the student production
environment until spring 2005 and finance and human
resource until January 1, 2005, based on the delayed
implementation schedule. The additional one-time and
ongoing costs of approximately $4.1 million relating to
higher education's implementation of the ConnectND
system will be allocated as follows:

¢ $1.25 million in cost reductions from Maximus.

¢ $1.38 million from ConnectND budget funds.

» $600,000 from Higher Education Computer

Network operating funds.

*  $250,000 from State Board of Higher Education

contingency funds.

*  $480,000 from higher education institutions.

*  $150,000 from the state contingency fund.

DEPARTMENT OF HUMAN SERVICES

Medical Assistance Program
The Budget Section received periodic reports from
the Department of Human Services regarding the status
of the medical assistance program. The Budget Section
learned in May 2003 Congress passed the Jobs and



Growth Tax Relief Reconciliation Act of 2003, which
provided $10 billion in additional federal money for Medi-
caid, of which North Dakota's share is approximately
$19.6 million, with the intent the funds be used to ensure
that needed care continue for low-income citizens. The
$19.6 million the department estimates to receive is the
result of the enhanced federal medical assistance
percentage increasing from the originally estimated
68.31 to 71.31 percent through June 2004.

The Department of Human Services compared the
appropriation approved by the 58th Legislative Assembly
to the estimated funds necessary to maintain the Medi-
caid program as it was operated at the end of the
2001-03 biennium and determined an estimated shortfall
of $8 million in general fund needs. When federal funds
were factored in, the department estimated it would need
to reduce the Medicaid program by approximately
$26.2 million during the 2003-05 biennium. If $8 million
of the $19.6 million of savings from the enhanced Medi-
caid funds was not utilized for the Medicaid program, the
state would have to impose a combination of changes
that would eliminate services, reduce the number of
eligible Medicaid recipients, and reduce payments to
providers. The department plans to use $8 million to fill
the gaps that exist in the Medicaid program, including
payments for inpatient hospital services, prescription
drug expenditures, and payments for physician-related
services. If the department uses $8 million of the
$19.6 million, the remaining $11 million will be available
for 2005-07 biennium appropriations. As of
October 2004, $6.5 million has been deposited in the
general fund.

The Legislative Council staff presented a memo-
randum to the committee relating to North Dakota's use
of the federal funds made available to the state under
the Jobs and Growth Tax Relief Reconciliation Act of
2003. The Legislative Council staff reported that
Section 9 of 2003 Senate Bill No. 2012 requires the
Department of Human Services to make whatever
programmatic changes are necessary to operate the
medical services program within the funding levels
appropriated for the 2003-05 biennium, and the depart-
ment may transfer appropriation authority between line
items and between subdivisions but may not expend
more than the total amount of the 2003-05 biennium
appropriation without an expenditure authorization as
provided for in NDCC Chapter 54-16. Therefore, the
receipt of the $19.6 million of federal funds by the
Department of Human Services for the medical services
program may be received by the department to the
extent the funds may be accommodated within the
department's 2003-05 biennium spending authority.

The Budget Section learned the 3 percent increase in
the federal medical assistance percentage ended
June 30, 2004. On July 1, 2004, the federal medical
assistance percentage returned to the regular matching
rate of 68.31 percent for the remaining three months of
the federal fiscal year. To maximize the federal funds,
the department's staff worked many hours of overtime to
process suspended Medicaid claims and to reduce the
claims backlog. On October 1, 2004, the federal medical

43

assistance percentage dropped .82 percent to
67.49 percent, and calculations indicate the federal
medical assistance percentage will be further reduced
effective October 1, 2005, to 65.16 percent, and prelimi-
nary information for the 2007 federal fiscal year begin-
ning on October 1, 2006, indicates the federal medical
assistance percentage will decrease to 63.54 percent.
This will result in a federal medical assistance
percentage reduction of 7.77 percent in a three-year
period. It is estimated that the reduction in the federal
medical assistance percentage will require the state to
contribute approximately $34 million more from the
general fund for the 2005-07 biennium to maintain the
2003-05 biennium program levels.

The department reported that Medicaid caseload
numbers continue to decline since the beginning of the
2003-05 biennium. As of June 29, 2004, the caseload
totaled 52,646, excluding the elderly and disabled whose
coverage is only for Medicare Part B premiums and in
some instances Medicare coinsurance and deductible
amounts, and as of the end of July 2004, a total of
52,024 individuals were eligible for full Medicaid benefits.

Changes Made to the Medicaid Program

The Budget Section received a report from the

Department of Human Services regarding changes
made by the department to the Medicaid program. In an
effort to avoid future deficit appropriations, the
58th Legislative Assembly instructed the Department of
Human Services to establish service copayments or
limits and make programmatic changes within the
medical services program to operate the program within
the funding levels approved by the Legislative Assembly
for the 2003-05 biennium. Based on the direction of the
Legislative Assembly, the Department of Human Serv-
ices implemented the following cost-savings measures
during the 2003-05 biennium:

¢ Cost-sharing limitations - This implemented addi-
tional copayments and limitations on services.
Federal regulations prevent the imposition of
copayments on children, pregnant women, or
individuals in institutions.

* Eligibility - As of September 1, 2003, the depart-
ment changed the amount of income that is
disregarded in the family coverage group to
disregard the first $120 in earned income plus
one-third of the remaining amount. Previously,
families were allowed to disregard the first
27 percent of earned income plus 50 percent for
the next three months and 25 percent thereafter.
This change does not generally affect the eligi-
bility of children since they can qualify under
either the poverty level group or the Healthy
Steps program.

* Prescription drugs - The department imple-
mented some major changes in the prescription
drug program in the 2001-03 biennium, including
copayments on brand name drugs, tablet
splitting, quantity limits, and implementing a
maximum - allowable cost-pricing policy for a



substantial number of medications. The new
initiative in the 2003-05 biennium implements the
prior authorization program. As of April 28, 2004,
the department implemented a prior authorization
requirement for proton pump inhibitors (antiulcer)
and antihistamines.

Child Care Assistance Program
The Budget Section received a report from the
Department of Human Services regarding the status of
the child care assistance program. The Budget Section
learned that the increased usage of the child care assis-
tance program with no change in the program rules
created a situation in which projected spending was
approximately $1.9 million more than the 2003-05 bien-
nium appropriation. The $1.9 million increase in expen-
ditures was the result of the following increases:
* $800,000 attributed to an increase in the number
of children.
* $1,100,000 attributed to an increase in program
costs.

As a result of contemplating a variety of cost-saving
measures, the department decided to no longer pay child
care for higher education students except for higher
education students during their hours of employment.
The department will also continue to pay child care for
students in vocational education, students receiving
certificates or a vocational training degree, or an asso-
ciate of applied science degree. The committee learned
this decision is consistent with child care services
provided in many other states. As of Aprii 2004
spending projections indicated the changes made to the
child care assistance program will result in program
spending within the amount appropriated by the
58th Legislative Assembly and available federal funds.

Transfers in Excess of $50,000
Pursuant to Section 7 of 2003 Senate Bill No. 2012,
the Budget Section received a report from the Depart-
ment of Human Services regarding transfers the depart-
ment made between line items and between
subdivisions in excess of $50,000. The transfers made

by the department pursuant to this section are:
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Federal/Other
Description General Fund Funds Transfer Total
Line item transfer - Long-term care budget'
Grants fine item ($150,000) ($150,000)
Grants - Medical assistance line item $150,000 $150,000
Transfer funds from program/policy management to administration?
Administration/support $150,000 $150,000
Mental health and substance abuse ($150,000) ($150,000)
Move funding between human service centers®
Northwest Human Service Center ($22,900) ($40,100) ($63,000)
Southeast Human Service Center $22,900 $40,100 $63,000
Move national family caregiver funds from central office to human service centers*
Aging services (grants line item) ($1,014,414) ($1,014,414)
Northwest Human Service Center $56,695 $56,695
North Central Human Service Center $158,891 $158,891
Lake Region Human Service Center $68,913 $68,913
Northeast Human Service Center $141,845 $141,845
Southeast Human Service Center $183,941 $183,941
South Central Human Service Center $149,422 $149,422
West Central Human Service Center $198,812 $198,812
Badlands Human Service Center $55,895 $55,895
Move funding from central office to South Central Human Service Center®
Disability Services Division (grants line item) ($60,759) ($60,759)
South Central Human Service Center $60,759 $60,759
Move funding from human service centers to State Hospital®
State Hospital $379,970 $379,970
Northwest Human Service Center ($75,929) ($75,929)
North Central Human Service Center ($50,000) ($50,000)
Lake Region Human Service Center ($90,539) ($90,539)
Northeast Human Service Center ($68,300) ($68,300)
South Central Human Service Center ($95,202) ($95,202)
Move funding from Developmental Center to State Hospital”
State Hospital $100,000 $100,000
Developmental Center ($100,000) ($100,000)
"The conference commitiee added funds for an increase in case management payment to counties. The funds were inadvertently added to the Grants
line item instead of the Grants - Medical assistance line item.
*The deputy director position was left vacant to absorb a portion of the $1.5 million general fund reduction to administration/support made by the
58th Legislative Assembly.
*Funding was moved along with a FTE position for developmental disabilities case manager based on client caseload.
“Funding was initially included in central office until a plan was formulated.
*Federal funding was moved to the region based on client need.
°Budget reduction plans enacted to assist the State Hospital with part of the $2 million reduction made by the 58th Legislative Assembly.
’Budget reduction plans enacted to assist the State Hospital with part of the $2 million reduction made by the 58th Legislative Assembly.




Sexual Predator Treatment

The Budget Section received reports from the State
Hospital regarding the status of the sexual offender
program. The State Hospital reported that in 1997, the
Legislative Assembly passed House Bill No. 1047
creating NDCC Chapter 25-03.3, which provided for the
civii commitment of dangerous sexual predators. This
chapter provides that if a respondent is found to be a
sexually dangerous individual, he or she is committed to
the care, custody, and control of the executive director of
the Department of Human Services and the
confinement, evaluation, and treatment of dangerous
sexual offenders are provided at the State Hospital.

The Budget Section learned the State Hospital
opened a second sexual offender unit on June 1, 2004,
consisting of 10 beds to deal with the growth in the
sexual offender population. The capacity of the new unit
is 25 beds, so the hospital has the option for further
expansion, if needed. With the addition of the second
unit, the hospital has two secure services units totaling
32 beds, of which 28 beds are for evaluation and treat-
ment of sexual offenders and four beds are reserved for
competency evaluations, county jail transfers, and indi-
viduals who are mentally il and dangerous. As of
June 29, 2004, the secure sexual offender unit had 18 of
the 22 beds occupied and the new sexual offender unit
had 7 of the 10 beds occupied.

The State Hospital anticipated opening the new
sexual offender unit by May 1, 2004, but actually opened
on June 1, 2004, as the result of referral delays. The
original cost estimate for operating the second sexual
offender unit for the 2003-05 biennium was $1.1 million;
however, the actual cost is anticipated to be less than
$1.1 million due to the unit opening one month later than
anticipated. The hospital anticipates receiving an addi-
tional seven referrals for evaluation by the end of 2004.

DEPARTMENT OF COMMERCE
Annual Audits of Renaissance Fund
Organizations

The Budget Section received reports from the Divi-
sion of Community Services, Department of Commerce,
on the annual audits of renaissance fund organizations
pursuant to NDCC Section 40-63-07. The Budget
Section learned there are 20 cities with a renaissance
zone and only five of those cities--Fargo, West Fargo,
Casselton, Valley City, and Jamestown--have chosen to
establish a renaissance fund organization. None of the
cities manage their own funds but instead contract with
Renaissance Ventures LLC to manage their respective
renaissance fund organization. The audit for Renais-
sance Ventures LLC indicated that four cities have
received investments totaling $2,950,000, which equates
to the use of $1,475,000 in tax credits, and the Valley
City renaissance fund organization has not received any
investments.  Of the $2,950,000, $1,490,000 was
invested in three Fargo businesses and $200,000 in one
Jamestown business. The audit also showed that the
four cities have paid management fees to Renaissance
Ventures LLC totaling $111,750 in 2002 and $62,500 in
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2003. There are $1,025,000 of tax credits still available
from the 1999 legislative authorization as well as the
$2.5 million from the 2001 legislative authorization.

Annual Report on Job Web Site

The Department of Commerce reported to the
Budget Section on the money spent to administer an
Internet web site that provides career guidance and job
opportunity services pursuant to NDCC Section
54-60-10. The Budget Section learned the objective of
the web site northdakotahasjobs.com is to provide infor-
mation to youth and others who are making career deci-
sions on premier employers in the state, career
opportunities offered, and internships available. The
web site is linked with career service offices on North
Dakota college campuses and is promoted to high
school students through the annual Career Outlook.

The Department of Commerce reported it is not
responsible for costs associated with administration,
development, or maintenance of the web site. The web
site is owned and maintained by Applied Distribution
Group in Omaha, Nebraska. The Department of
Commerce provides a minimum of a .5 FTE effort in
promotion and marketing the web site to North Dakota
employers, for which the department receives a commis-
sion on each employer subscription to the site. A promo-
tional effort offered employers a no-cost member
subscription for a trial period. Commissions earned on
subscriptions by the department were minimal, fotaling
$2,580 through December 31, 2003, and expenditures
by the Department of Commerce to support the web site
marketing were $14,677 through December 31, 2003.
The goal of the Department of Commerce is to receive
enough in commissions to cover all the expenses of the
web site by the end of the 2003-05 biennium so the
department will not have to request an additional appro-
priation from the 59th Legislative Assembly for the web
site for the 2005-07 biennium. The Workforce Develop-
ment Division of the Department of Commerce received
an appropriation of $150,000 relating to the web site
efforts for the 2003-05 biennium.

WORKFORCE SAFETY AND INSURANCE
Status of the Risk Management Workers'

Compensation Program

Pursuant to NDCC Section 65-04-03.1, Workforce
Safety and Insurance reported to the Budget Section
regarding the status of the risk management workers'
compensation program. The Budget Section learned
that 2001 House Bill No. 1015 established a single work-
ers' compensation account for all state entities and the
Risk Management Division of the Office of Management
and Budget administers the program. The Risk Manage-
ment Division entered into deductible contracts with
Workforce Safety and Insurance for 143 consolidated
accounts for coverage periods beginning July 1, 2001,
and the deductible amount selected was $100,000 per
claim. The results for the three coverage years July 1,
2001, through June 30, 2004, are:



Nonconsolidated guaranteed cost $10,966,092

program premium

Risk Management Division
deductible premium paid to Work-
force Safety and Insurance

Risk Management Division paid
losses

Risk Management Division
pending losses (reserves)

Less Risk Management Division
combined premium and losses
total

$4,361,449

3,272,159

1,071,226

$8,704.834

Estimated savings for three-year
period

NOTE: Information as of August 31, 2004.

$2,261,258

Building Maintenance Account

Pursuant to NDCC Section 65-02-05.1, the Budget
Section received a report from Workforce Safety and
Insurance regarding the building maintenance account.
The Budget Section learned that fiscal year 2004 was
the first full year of operations for the Workforce Safety
and Insurance office building—-the Century Center. In
addition to Workforce Safety and Insurance, the four-
story building, consisting of 116,000 square feet of office
space, houses four other state agencies, including the
Department of Commerce, Parks and Recreation
Department, Council on the Arts, and the Risk Manage-
ment Division of the Office of Management and Budget.
Construction of the Century Center was completed within
both the original construction schedule and the budgeted
amount of $12 million. Rental fees of $13 per square
foot for office space and $5 per square foot for storage
space will remain the same for the 2005-07 biennium.

The Century Center's largest operating expense is
the payment made in lieu of taxes to the city of
Bismarck, which was $150,090 for fiscal year 2004 and
is anticipated to be approximately $270,000 for fiscal
year 2005. Activity in the Century Center building main-
tenance account is:

Century Center Building Maintenance Account

Fiscal year 2004

Tenant rent payments $441,000

Workforce Safety and Insurance rent payment| 186,000

Miscellaneous billings 2,369

Total revenue $629,369

Operating expenses $458,302

Building maintenance 37,609

Total expenses $495,911
Account balance as of June 30, 2004 $133,458
Fiscal year 2005 (projected)

Tenant rent payments $441,000

Workforce Safety and Insurance rent payment| 186,000

Total revenue $627,000

Operating expenses $591,950

Building maintenance 33,600

Total expenses $625,550
Projected account balance as of June 30, $134,908
2005
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Workforce Safety and Insurance reported the building
maintenance account balance is reserved for future
expenses, such as parking lot repairs.

GAME AND FISH DEPARTMENT

Land Acquisition Requests
Pursuant to NDCC Section 20.1-02-05.1, the Budget
Section received requests from the Game and Fish
Department for the approval of land acquisitions.

Confluence of the Missouri and Yellowstone Rivers

The Budget Section learned the confluence of the
Missouri and Yellowstone Rivers, near Williston, forms
three parcels of wedge-shaped land and that two of the
properties had been offered for sale. The Game and
Fish Department was not requesting additional funds
from the Budget Section because the funding for the
land acquisition had . already been approved by the
58th Legislative Assembly, but the department requested
Budget Section approval for the acquisition in fee title of
fwo of the three properties.

The first property proposed for acquisition, referred to
as the Neu property, constitutes 388.46 acres of land on
the south side of the joined rivers at their confluence for
a total purchase price of $650,000 and consists of
approximately 20 acres of irrigated cropland and the
remaining acreage is dominated by river bottom wood-
lands and other natural wetland and meadow habitats.
The Game and Fish Department proposed to acquire the
property under a written agreement to provide $333,333
($250,000 federal and $83,333 Game and Fish Depart-
ment funds) to the American Foundation for Wildlife,
which will provide the balance of $316,667 to acquire the
property and subsequently donate the entire property to
the Game and Fish Department.

Negotiations were underway for the second property,
referred to as the Ochs property, and project partners
hope to complete the purchase and transfer to the Game
and Fish Department by the end of 2004. The Ochs
tract is approximately 1,000 acres and the Game and
Fish Department would not provide funding for the Ochs
purchase but would receive it in fee title as a donation
from other project partners.

The department proposes to manage both properties
as a state wildlife management area under a written plan
that complies with all state and local laws and the wildlife
management area will be open to public hunting and
other compatible recreation. The department will pay
property taxes to McKenzie County and will work closely
with the McKenzie County Weed Board to control
noxious weeds.

Pursuant to NDCC Section 20.1-02-05.1, the Budget
Section approved the Game and Fish Department
request to acquire two parcels of land at the confluence
of the Missouri and the Yellowstone Rivers in McKenzie
County--one parcel consisting of 388.46 acres and the
other approximately 1,000 acres.



East Bay of Devils Lake

The Budget Section learned the Game and Fish
Department leases property from two parties for access
to the East Bay boat ramp on Devils Lake. The two
parties are the National Guard and a private individual,
Mr. Shaffer. Mr. Shaffer does not want to renew his
lease with the Game and Fish Department when it
expires in May 2005 but instead wants to sell the prop-
erty. The property for sale consists of 2.5 acres and has
a purchase price of $60,000. The department reported
that without the acquisition of Mr. Shaffer's property, the
remaining leased property would have to be improved for
boat ramp access by raising and expanding the area at
an estimated cost in excess of $100,000.

Pursuant to NDCC Section 20.1-02-05.1, the Budget
Section approved the Game and Fish Department
request to acquire 2.5 acres of land at the East Bay of
Devils Lake.

VETERANS HOME

Status of Veterans Home Strategic Plan

Pursuant to Section 4 of 2003 House Bill No. 1007,
the Veterans Home reported periodically to the Budget
Section regarding the status of the Veterans Home stra-
tegic plan. The Budget Section learned that the
Veterans Home Governing Board contracted with Novus
Consdilting, Fargo, to assist in the development of the
strategic plan. The strategic plan was adopted by the
Veterans Home Governing Board on December 1, 2003.
A management planning team is responsible for the
implementation of the Veterans Home strategic plan,
and the team meets weekly to work on the goals and
objectives set forth in the plan.

Line Item Transfer

Pursuant to Section 6 of 2003 House Bill No. 1007,
the Budget Section received a report on any Veterans
Home line item transfers up to $150,000 for the 2001-03
biennium to implement changes in technology and tele-
communications. The Budget Section learned the
Veterans Home transferred $90,000 between line items
toward the end of the 2001-03 biennium for necessary
information  technology and telecommunications
upgrades at the Veterans Home.

DEPARTMENT OF CORRECTIONS AND
REHABILITATION
Status of Contracting With
Counties to House Female Inmates

Pursuant to Section 5 of 2003 House Bill No. 1506,
the Budget Section received reports from the Depart-
ment of Corrections and Rehabilitation and the county
facility contracting to house state female inmates at its
fall 2003 and summer 2004 meetings regarding the
implementation and procedures of contracting with coun-
ties to house state female inmates. Please refer to the
report of the Budget Committee on Government Serv-
ices regarding details of the female inmate housing
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contract with the Dakota Women's Correctional Rehabili-
tation Center in New England.

OIL AND GAS DIVISION AND GEOLOGICAL

SURVEY MERGER RECOMMENDATIONS

Pursuant to Section 14 of 2003 House Bill No. 1015,
the Budget Section received a report on the Industrial
Commission recommendations for the Oil and Gas Divi-
sion and Geological Survey merger. Section 14 of 2003
House Bill No. 1015 directed the Industrial Commission
to:

1. Review the implementation of the merger of the
Oil and Gas Division and Geological Survey to
be accomplished by July 1, 2005.

2. Consider allowing the Oil and Gas Division
director to appoint the State Geologist.
Recommend a name change for the merged Oil
and Gas Division and Geological Survey.
Identify efficiencies and savings that will result
from the merger.

5. Present a report to the Budget Section before
November 1, 2004, regarding the recommenda-
tions for the Oil and Gas Division and
Geological Survey merger.

6. Report its findings and recommendations,
together with any legislation required to imple-
ment the recommendations, to the 59th Legisla-
tive Assembly.

The Budget Section learned the Industrial Commis-
sion reviewed the implementation of the merger and
developed a merger plan, including a proposed organ-
izational chart and North Dakota Century Code revisions.
in developing the merger plan, the Industrial Commis-
sion held a public hearing, followed by a 90-day written
comment period, to receive comments and input from
interested individuals and organizations. The Industrial
Commission recommends the name of the merged Oil
and Gas Division and Geological Survey to be the
Department of Mineral Resources, and the Department
of Mineral Resources would have one director and two
assistant directors--one for the Oil and Gas Division and
one for Geological Survey. The anticipated efficiencies
of the merger would result in an estimated annual
savings of $240,300, to be achieved by the elimination of
the following positions--one administrative, one petro-
leum geology, two support, and one technician. Under
the recommendation, the Industrial Commission would
report its findings and make recommendations to the
59th Legislative Assembly.

Regarding the concern of conflict of interest by
merging the Qil and Gas Division and Geological Survey,
the Budget Section learned it would be the responsibility
of the director of the Department of Mineral Resources
to maintain a proper balance between the regulatory and
research efforts.

OUTSOURCING EMPLOYEE POSITIONS

State Department of Health
Pursuant to Section 13 of 2003 House Bill No. 1004,
the Budget Section received a report from the State
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Department of Health regarding the status of outsourcing
employee positions. The Budget Section learned that of
the department’'s 314 FTE positions, 23.2 are located in
other areas of the state and 1.4 are located in Bismarck
but not in the State Department of Health complexes.
Four temporary employees are located in other areas of
the state and three temporary employees are located in
Bismarck but not in State Department of Health
complexes. The department enters into approximately
800 contracts each year and almost $68 million, or
52 percent, of the department’s biennial budget is
expected to be contracted in the 2003-05 biennium.
There are a few out-of-state contracts with only one
contract out of 800 in which a North Dakota bidder did
not get the contract. When pursuing federal grants, it is
standard operating procedure, in most cases, for the
State Department of Health to contract rather than hire
staff.

The Budget Section learned the State Department of
Health has a couple of small contracts in Canada for air
quality monitoring. An air quality monitor is located on
fand just across the United States/Canadian border and
is rented from two landowners for $1,400 each.

Department of Human Services

The Budget Section received a report from the
Department of Human Services regarding the depart-
ment's outsourcing of employee positions. The Budget
Section learned the department has five employing units,
which have seven employees working in various places
outside the department's normal worksites. The depart-
ment expects this employment option to continue to grow
in popularity and success.

The Budget Section received information from the
Department of Human Services regarding the depart-
ment's outsourcing of services. The Budget Section
learned the department has over 600 confracts in effect
and 7 percent are with out-of-state vendors. In the case
of each of the 7 percent of out-of-state contracts, North
Dakota vendors were given the opportunity to bid on the
contracts.

One contract the department maintains with an out-
of-state vendor is the electronic benefit transfer contract.
In May 1995 the North Dakota Department of Human
Services, in conjunction with the South Dakota Depart-
ment of Social Services, entered into a contract for elec-
tronic benefit transfer services with Citicorp Electronic
Financial Services, inc. JPMorgan Electronic Financial
Services, Inc., completed a purchase of all the stock in
Citicorp Electronic Financial Services, Inc., in February
2004 but the contract the Department of Human Serv-
ices had with Citicorp Electronic Financial Services, Inc.,
remains in place. The contract runs through June 30,
2005, at which time the departments have the option for
two-year extensions. In 1999 Citicorp Electronic Finan-
cial Services, Inc., joined forces with Mphasis, which is
headquartered in California and has call centers in
Florida and India, to provide additional staffing for the
customer service center. The call center functions
through a computer system in Florida that answers the
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calls and has menu options for the clients. A client may
speak to a trained customer service representative
based in either Florida or India if the question cannot be
answered by the menu options. The majority of calls are
answered by the computer system and do not require
assistance from a computer service representative.

STATUS OF THE JOB

INSURANCE TRUST FUND

Pursuant to NDCC Section 52-02-17, the Budget
Section received a report on the status of the job insur-
ance trust fund. Job Service North Dakota reported the
job insurance trust fund balance is running ahead of
projections in reaching the 2007 solvency target. The
solvency target is calculated by determining a high-cost
multiplier and applying it against the projected total
wages in the state. The trust fund is projected to reach
the solvency target, as required by 1999 House Bill
No. 1135, without an increase in tax rates in the next
three years and may be able to reduce tax rates in the
last year of the "solvency target" period. Job Service
North Dakota reported that unemployment insurance tax
rates remain constant for 2004 as a result of the trust
fund progress toward solvency.

PERFORMANCE ASSURANCE FUND

Pursuant to NDCC Section 49-21-31, the Budget
Section received a report from the Public Service
Commission on the payments received and expenditures
from the performance assurance fund. The Pubilic
Service Commission administers the performance assur-
ance fund created by 2003 House Bill No. 1052. The
fund balance as of January 1, 2004, was $118,307, of
which $54,231 was received in the 2001-03 biennium
and $65,843 had been received in the first six months of
the 2003-05 biennium. Expenditures paid in 2003 were
$1,767. Once the receipts in a biennium reach
$100,000, the excess will be deposited into the general
fund.

TRANSFERS TO THE STATE TUITION FUND

The Budget Section received a report from the
Department of Public Instruction regarding duplicative
payments received for administrative expenses and any
related transfers to the state tuition fund pursuant to
NDCC Section 15.1-02-14. The Department of Public
Instruction reported it did not receive any federal or other
money for which a general fund appropriation had been
provided and therefore no transfers were made to the
state tuition fund.

STATUS OF THE STATE BOARD
OF AGRICULTURAL RESEARCH

AND EDUCATION
Pursuant to NDCC Section 4-05.1-19, the Budget
Section received an update on the status of the State
Board of Agricultural Research and Education. The
State Board of Agricultural Research and Education was
created by the 55th Legislative Assembly (1997) and the



board's membership was modified in 1999 to include two
members of the Legislative Assembly. The board may
recommend some changes to the 59th Legislative
Assembly, including changing the members' terms from
one 5-year term to two 4-year terms.

The State Board of Agriculture Research and Educa-
tion provided information on the following nine duties of
the board as provided in NDCC Section 4-05.1-19:

1. Determine the causes of any adverse economic
impacts on crops and livestock produced in
North Dakota.

2. Develop ongoing strategies used for the provi-
sion of research solutions to negate adverse

economic impacts on crops and livestock
produced in North Dakota.
3. Make available financial resources, including

grants and salaries and equipment and facilities
to implement the sirategies subject to approval
by the State Board of Higher Education.

4. Develop an annual budget for the operations of
the Agricultural Experiment Station and the
North Dakota State University Extension
Service.

5. Develop a biennial budget request and submit
that request to the State Board of Higher Educa-
tion on or before March 1 of every even-
numbered year.

6. Maximize the use of existing financial resources,
equipment, and facilties to generate the
greatest economic benefit from research and
extension efforts and to promote efficiency.

7. Annually evaluate the results of research and
extension activities and expenditures and report
the findings to the Legislative Council and the
State Board of Higher Education.

8. Advise the administration of North Dakota State
University regarding the recruitment and selec-
tion of the vice president of Agricultural Affairs,
the Extension Service director, and the station
director.

9. Develop ongoing strategies for the dissemina-
tion of research information and the best prac-
tices for management of the Extension Service.

CORRESPONDENCE FROM

ETHANOL PLANTS

Pursuant to NDCC Section 4-14.1-07, the Budget
Section received reports from the North Dakota ethanol
plants that received production incentives from the state.
The Alchem, Ltd., LLP plant was the only plant to receive
production incentives from the state during calendar year
2002. The Budget Section learned that after deducting
the payments received from the state, the Alchem plant
produced a loss. The Alchem plant and the Archer
Daniels Midland Company plant received production
incentives from the state during calendar year 2003.
The Budget Section learned both plants produced a loss
after deducting the payments received by the state.
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LEGISLATIVE HEARINGS FOR
FEDERAL BLOCK GRANTS

Background

The Budget Section was informed the Legislative
Council staff contacted state agencies receiving federal
funds to determine which agencies receive block grants
that require legislative hearings, and the results of the
survey revealed only one block grant with that require-
ment and that is the community services block grant
administered by the Department of Commerce Division
of Community Services. The required public hearing will
be held as part of the hearing on the appropriation for
the Department of Commerce during the 2005 legislative
session.

: Recommendation
The Budget Section recommends Senate Concurrent
Resolution No. 4001 to authorize the Budget Section to
hold public legislative hearings required for the receipt of
new federal block grant funds during the period from the
recess or adjournment of the 59th Legislative Assembly
through September 30, 2007.

FEDERAL FUNDS

The Budget Section reviewed a report on federal
funds anticipated to be received by state agencies and
institutions for bienniums ending June 30, 2005, and
June 30, 2007. The report indicated that for the 2003-05
biennium, state agencies and institutions anticipate
receiving $2,199,000,000 of federal funds, approximately
$100 million more than the amount appropriated by the
58th Legislative Assembly. For the 2005-07 biennium,
state agencies and institutions anticipate receiving
approximately $2,192,000,000 of federal funds. The
2005-07 biennium requests, if funded, would require
$332,077,596 of general fund. matching dollars,
$9,455,747 more than that provided for the 2003-05
biennium. The 2005-07 amounts are preliminary as
several agencies had not filed their 2005-07 budget
requests.

LEGISLATIVE COUNCIL STAFF REPORTS

The Budget Section received the following reports

prepared by the Legislative Council staff:

58th Legislative Assembly Analysis of Changes
to the Executive Budget 2003-05 Biennium. The
report provided information on legisiative
changes to the executive budget, FTE changes,
major programs, and related legislation for each
state agency. The report also includes an
analysis of various special funds and statistical
information on state appropriations.

* 58th Legislative Assembly Budget Status Report
for the 2003-05 Biennium. The report provided
information on the status of the general fund and
estimated June 30, 2005, ending balance, legis-
lative changes to general fund revenues, and
legislative appropriation changes to the executive
recommendation.




»  2003-05 Biennium Report on Compliance With
Legislative Intent. The report provided informa-
tion regarding agency compliance with the legis-
lative intent included in the agencies' 2003-05
biennium appropriations, information on the
status of selected special funds, and agencies’
activities through December 31, 2003, and later,
as appropriate.

*  North Dakota State Agency and Institution Vacant
Positions as of June 30, 2004. The report
provided information regarding vacant positions
within state agencies as of June 30, 2004,
including:

Agency name, vacant position number, and
description.

Date the position was vacated.

Number of months the position was vacant as
of July 1, 2004.

Agency response regarding the position
vacancy/status of the position.

Estimated salary and fringe benefit savings
from the vacant positions by general fund and
special funds.

* North Dakota State Agency "Off-Budget" Posi-
tions for the 2003-05 Biennium. The report
contains a description of "off-budget” positions
and lists each "off-budget” position by agency.

BUDGET TOUR REPORTS

The Budget Section reviewed memorandums
summarizing the visitations of the budget committees
and the budget tour groups. These memorandums will
be compiled into a report, including information regarding
state institution land and buildings utilization and will be
submitted to the Appropriations Committees during the
2005 legislative session.

The Budget Committee on Government Services,
Representative Ron Carlisle, Chairman, toured the State
Penitentiary, Missouri River Correctional Center, Youth
Correctional Center, Roughrider Industries, State Hospi-
tal, James River Correctional Center, and Develop-
mental Center.

The Budget Committee on Health Care, Senator Judy
Lee, Chairman, toured the Veterans Home, Fort Aber-
crombie Historic Site, and Southeast Human Service
Center.

The Budget Committee on Human Services, Repre-
sentative Clara Sue Price, Chairman, toured the School
for the Deaf, Lake Region Human Service Center, North
Central Human Service Center, state fairgrounds, and
West Central Human Service Center.

The Higher Education Committee, Senator Ray
Holmberg, Chairman, toured the University of North
Dakota, Lake Region State College, North Dakota Vision
Services - School for the Blind, Mill and Elevator,
Mayville State University, North Dakota State University,
Main Research Center, Bismarck State College, Minot
State University - Bottineau, Forest Service, Minot State
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University, North Central Research Center, Valley City
State University, State College of Science, Dickinson
State University, Dickinson Research Center, Williston
State College, and the Williston Research Center.

AGENCY REQUESTS AUTHORIZED BY THE

EMERGENCY COMMISSION

Pursuant to NDCC Sections 54-16-04, 54-16-04.1,
54-16-04.2, and 54-16-09, the Budget Section consid-
ered agency requests that had been authorized by the
Emergency Commission and forwarded to the Budget
Section. From the June 24, 2003, meeting to the
October 5, 2004, meeting, the Budget Section consid-
ered 70 requests, all of which were approved except for
the Veterans Home request to add 8.28 FTE positions
for the eight additional skilled care nursing beds
approved by the 58th Legislative Assembly. The
69 Emergency Commission requests approved included
approval of a total of $126,271,670 of federal funds,
$6,818,119 of other funds, and line item transfers
totaling $20,980,100 and 7 FTE positions were author-
ized for the remainder of the 2003-05 biennium. The
attached appendix provides a description of each agency
request considered by the Budget Section.

Status of the State Contingency Fund
Five requests authorized by the Emergency Commis-
sion were to obtain funds from the state contingency
fund. The balance of the state contingency fund is:

State Contingency Fund
2003 legislative appropriation
Emergency Commission requests
Department of Veterans Affairs (#1505)
Department of Agriculture (#1518)
Veterans Home (#1519)
North Dakota University System (#1520)
Attorney General's office (#1523)

Total of Emergency Commission requests for
state contingency funds

] State contingency fund balance - October 2004

$500,000

$25,000
5,400
208,000
150,000
5,000

$393,400

$106,600

OTHER REPORTS

The Budget Section received a report from the Bank
of North Dakota on the implementation and progress of
2003 Senate Bill No. 2335 relating to the Bank's invest-
ment in alternative and venture capital investments and
early-stage capital funds. The provisions of 2003 Senate
Bill No. 2335 allow the Bank of North Dakota to invest up
to $5 million in North Dakota alternative and venture
capital investments and early-stage capital funds, and
the funds can be invested directly into a project or can
be lent to the Development Fund for investment in a
project. The Bank is analyzing the possibility of creating
a small business investment company that would allow
funds to be leveraged in a 2-to-1 ratio. The committee
learned the marketing efforts for the program have been
low-key until the exact course of the fund is determined,
but the Bank of North Dakota along with the North
Dakota Development Fund, Inc., have been marketing
the program, as appropriate.




The Budget Section received a report from the State
Department of Health on bioterrorism funding. The State
Department of Health was appropriated approximately
$20 million of federal funds for bioterrorism prepared-
ness and response for the 2003-05 biennium. Expendi-
tures as of June 2004 were approximately $5.8 million,
of which local public health units received approximately
$1.3 million. The United States Department of Health
and Human Services is implementing a new city readi-
ness initiative to provide higher levels of funding for
public health emergency preparedness for 21 of the
nation's largest cities located in 17 states. If this pilot
project is successful, the result may be the addition of
another 20 cities to the program, none of which are
located in North Dakota. The city readiness initiative
pilot project is funded by reprogramming approximately
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$55 million from state public health emergency prepar-
edness programs to the city readiness initiative, resulting
in states receiving decreased funding for the 2004
federal fiscal year. North Dakota received approximately
$6.7 million for the federal fiscal year 2003 for public
health emergency preparedness but will receive approxi-
mately $5.2 million, or approximately $1.5 million less,
for federal fiscal year 2004.

This report presents Budget Section activities through
October 2004. Because one of the major responsibilities
of the Budget Section is to review the executive budget,
which by law is not presented to the Legislative
Assembly until after December 1, a supplement to this
report will be submitted for distribution at the beginning
of the 59th Legislative Assembly in January 2005.



APPENDIX

Pursuant to NDCC Sections 54-16-04, 54-16-04.1,
54-16-04.2, and 54-16-09, the Budget Section consid-
ered 70 agency requests that were authorized by the
Emergency Commission. All requests were approved by
the Budget Section, with the exception of a request from
the Veterans Home for an additional 8.28 FTE positions
as noted. The following is a list of agency requests
approved through October 2004:

Adjutant General

June 24, 2003 - To receive $81,000 from the
Emergency Commission's contingency fund and
to increase other funds spending authority to
accept the funds for expenses related to fire-
fighting missions conducted in McLean County in
April 2003 ($31,000) and for a reserve for unfore-
seen future disasters ($50,000).

January 14, 2004 - To accept federal funds from
the National Guard Bureau and increase the
Army Guard contracts line item by $9 million for
construction of a new UHB0 hangar and an addi-
tion to an existing building at the National Guard's
air facility in Bismarck.

Department of Agricuiture

October 15, 2003 - To increase federal funds
spending authority and the noxious weeds line
item by $203,300 to accept funds from the United
States Forest Service to provide funds to county
weed boards for noxious weed control, including
leafy spurge and other noxious weeds.

October 15, 2003 - To increase federal funds
spending authority and the Board of Animal
Health line item by $577,288 to accept funds
from the United States Department of Agriculture
for Johnes disease control, homeland security,
scrapie control, swine health production, foot-
and-mouth disease, and bovine spongiform
encephalopathy.

October 15, 2003 - To increase federal funds
spending authority and the grants line item by
$60,000 to accept funds from the United States
Department of Agriculture for reimbursement of a
portion of certification expenses incurred by
certain organic producers, handlers, and proces-
sors as part of the national organic program.

April 13, 2004 - To increase spending authority
by $150,190 to accept federal Environmental
Protection Agency passthrough funds from the
State Department of Health for the Project Safe
Send pesticide disposal program.

June 29, 2004 - To increase federal funds
spending authority and to accept $83,500 of
federal funds from the United States Department
of Agriculture for salaries and wages ($47,600)
and operating expenses ($35,900) to identify
exotic plant pests as potential biosecurity threats,
coordinate and conduct pest destruction surveys,
and develop response plans. This request
includes one new FTE position.
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*  October 5, 2004 - To increase spending authority
and the Board of Animal Health line item by
$868,272 to receive federal passthrough funds
from the State Department of Health ($125,000)
for development of emergency management
plans related to foreign animal diseases; federal
United States Department of Agriculture grants
($743,272) for control of animal agriculture-
related diseases, including Johnes disease,
swine protection, scrapie, and chronic wasting
disease; and for assessment and implementation
of the National Identification System.

Attorney General

¢ April 13, 2004 - To increase other funds spending
authority by $200,000 to accept funds from other
states involved in a multistate antitrust lawsuit
challenging Oracle's bid to take over PeopleSoft.
North Dakota has been asked by the multistate
group to administer the multistate funding for the
lawsuit.

Department of Career and Technical Education

s January 14, 2004 - To increase federal funds
spending authority by $198,700 to accept funds
from the United States Department of Education
fund for the improvement of education (FIE)
program for the operating expenses line item
($91,300) and the grants line item ($107,400) to
update curriculum and to offer training opportuni-
ties that reflect changes in trends in the informa-
tion technology field.

* January 14, 2004 - To accept federal pass-
through funds from Job Service North Dakota
and increase the operating expenses line item by
$180,000 to develop improved career decision-
making tools, a web site and integrated
curriculum for use by youth to focus on career
opportunities in North Dakota, and to pilot
national/industry skill testing and improve the
data collection system to meet federal reporting
requirements.

e January 14, 2004 - To increase other funds
spending authority and the operating expenses
line item by $70,000. The funds are available
from the Cisco Academy and will be used for
training instructors and evaluating agency
programs.

* January 14, 2004 - To accept other passthrough
funds from Workforce Safety and Insurance and
increase the grants line item by $69,800 to
enhance safety training and student protection by
purchasing safety equipment for injury prevention
for high school construction technology programs
and college construction craft programs.

Department of Commerce

¢ June 24, 2003 - To increase federal funds appro-
priation authority by $3.5 million to accept and
spend funds from the Department of Human
Services as a resuit of LIHEAP expenditures
being less than the funding made available.
These available funds may be used for the



Division of Community Services weatherization
assistance program.

January 14, 2004 - To increase the operating
expenses line item by $450,000 and the grants
line item by $306,129. Of the $756,129 request,
$381,129 is federal funds from the Department of
Energy's state energy program and $375,000 is
petroleum violation escrow dollars returned to the
state as a result of federal court cases relating to
petroleum products purchased by the state
during the period of federal price controls. Of the
$381,129 of federal funds, $306,129 will be
distributed as grants relating to energy efficiency
and renewable energy program activities and
$75,000 is for operating expenses such as
professional services, contracts, travel, printing,
etc. The $375,000 of special funds will be used
for the Governor's statewide ethanol marketing
initiative to increase the percentage of vehicles
using ethanol in North Dakota.

January 14, 2004 - To increase federal funds
spending authority by $2,175,000 for the
weatherization heating and cooling program. The
program assists eligible low-income households
reduce expenditures for utilities by repairing or
replacing residential heating and cooling
systems. The request results from federal funds
available for the program being more than antici-
pated in the department's 2003-05 biennium
budget.

January 14, 2004 - To increase federal funds
spending authority by $100,000 to provide a
passthrough federal grant to the University of
North Dakota for a special fuel cell project of the
Mechanical Engineering Department of the
University of North Dakota. Special project grants
are available to state energy offices from the
federal Department of Energy.

January 14, 2004 - To increase federal funds
spending authority by $1,089,300 for providing
grants to local community action agencies to use
for providing housing for homeless individuals
and families with disabilities.

January 14, 2004 - To increase federal funds
spending authority by $1,276,960 for salaries and
wages ($39,600), operating expenses
($237,360), and grants ($1 million), relating to the
AmeriCorps and Learn to Serve projects. This
request was passed by the Emergency Commis-
sion during the January 12, 2004, special meet-
ing.

Department of Corrections and Rehabilitation

June 24, 2003 - To transfer $725,000 of spending
authority from the security and safety line item to
the support services line item for deficiencies in
funding for medical expenses related to the
retention of nurses as well as expenses for phar-
maceuticals and institutional fees.

June 24, 2003 - To transfer $100,000 of spending
authority from the institutional offender services
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line item to the victim services line item to pay
pending crime compensation claims.

January 14, 2004 - To increase federal funds
spending authority and the juvenile community
services line item by $820,779 to accept federal
funds from the United States Department of
Justice to develop and implement a serious and
violent juvenile offender-reentry project to
address the challenges of recidivism, substance
abuse, and physical and mental health and
provide support in the areas of workforce partici-
pation, housing, and faith-based support.

Division of Emergency Management

June 24, 2003 - To receive $149,479.04 from the
Emergency Commission's contingency fund and
to increase other funds spending authority to
reimburse federal agencies for expenses related
to firefighting activites in July 2002 and
April 2003 - Emergency Commission approved
with the added stipulation that any unused funds
due to lower than anticipated invoicing by federal
agencies are to be returned to the state contin-
gency fund.

October 15, 2003 - To increase the operating line
item by $159,000 of federal funds received
through the State Department of Health to
conduct incident command training in the eight
bioterrorism planning regions of the state.
October 15, 2003 - To increase federal funds
spending authority by $13.2 million for salaries
and wages ($300,500); operating expenses
($127,000); capital assets ($33,000); and grants
($12,739,500). This request includes three new
FTE positions.

January 14, 2004 - To increase federal and
special funds spending authority relating to
federal emergency relief funding ($1,280,345)
and state disaster loan proceeds ($170,713) for
disaster costs associated with the severe
summer storms and high winds in June 2003 in
Barnes and Cass Counties. The request includes
the authority for the division to obtain a $170,713
loan from the Bank of North Dakota pursuant to
North Dakota Century Code Section 37-17.1-23
to pay the estimated state share of the
2003 disaster. Repayment of the loan will be
requested as a deficiency appropriation from the
2005 Legislative Assembly.

January 14, 2004 - To increase federal funds
spending authority from the federal Department
of Homeland Security by $19,536,000 for salaries
and wages ($400,000), operating expenses
($432,234), and grants ($18,703,766). The addi-
tional funds relate to North Dakota's allocation of
federal fiscal year 2004 Homeland Security
appropriations. The funds will. be distributed
under the homeland security program
($14,828,000), law enforcement terrorism
prevention program ($4,400,000), and citizen
corps program ($308,000). The division is
required to distribute 80 percent of the funding to




local governments. The request includes two new
FTE positions and one temporary position within
the Division of Emergency Management. Posi-
tions will be used for duties relating to Homeland
Security inteligence management systems,
administration, and operations teams as well as
the administration of funding awards to local
jurisdictions.

June 29, 2004 - To increase federal and special
funds spending authority by $7,516,231 relating
to federal emergency relief funding ($6,607,104)
and state disaster loan proceeds ($909,127 -
from a Bank of North Dakota loan secured
according to NDCC Section 37-17.1-23) for
disaster costs associated with the snow emer-
gency declaration in Dunn, McHenry, McKenzie,
McLean, Mercer, and Ward Counties and the
Fort Berthold Indian Reservation in January 2004
and the flooding emergency declaration in
Benson, Cavalier, Grand Forks, Griggs, Nelson,
Pembina, Ramsey, Steele, Trail, and Walsh
Counties and the Spirit Lake Nation in March
2004.

Department of Financial Institutions

Aprit 13, 2004 - To increase special funds
spending authority by $62,000 to utilize existing
special funds for the operating line item ($62,000)
for legal fees and court costs ($52,000) and for
financial literacy training ($10,000).

Game and Fish Department

April 13, 2004 - To increase spending authority
by $550,000 to accept federal funds from the
United States Fish and Wildlife Service
($350,000) and other funds from the game and
fish operating fund ($200,000) for the grants line
item ($550,000) to be used for repairs, exten-
sions, and maintenance on boat ramp access
locations on Lake Sakakawea.

June 29, 2004 - To increase federal funds
spending authority and the grants line item by
$80,000 to accept federal funds from the United
States Fish and Wildlife Service Federal Aid in
Wildlife Restoration Act for shooting range
improvements with priority given to groups that
support the hunter education program.

June 29, 2004 - To increase spending authority
by $250,000 to accept federal funds from the
United States Fish and Wildlife Service
($75,000 - funding provided by federal gas tax on
boat fuel) and other funds from the game and fish
operating fund ($175,000) for the capital improve-
ments line item ($250,000) to be used to improve
and relocate water access boat ramps at Devils
Lake.

State Department of Health

June 24, 2003 - To increase 2003-05 federal
funds spending authority and the operating line
item by $781,889 to fund a University of North
Dakota study relating to the circumstances and
characteristics of North Dakotans who do not
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have health insurance and to devise a plan to
increase the number of people with health insur-
ance and to improve access to health care serv-
ices.

October 15, 2003 - To increase federal funds
spending authority from the Centers for Disease
Control and Prevention bioterrorism grant
($127,000) and special funds spending authority
from air contaminant program fees ($208,000)
and the capital assets line item by $335,000 for
additional costs to complete the east laboratory
building remodeling project.

October 15, 2003 - To increase federal funds
spending authority by $300,000 and the salaries
and wages line item ($105,000) and operating
line item ($195,000) to accept funds from the
Centers for Disease Control and Prevention for a
comprehensive cancer control planning program.
This request includes one new FTE position.
October 15, 2003 - To increase federal funds
spending authority by $6,540,000 and the sala-
ries and wages line item ($150,000), operating
line item ($2.4 million), capital assets line item
($650,000), and grants line item ($3,340,000) to
accept new funds from the Health Resources and
Services Administration (HRSA) ($2.6 million)
and expend carryover funds from HRSA
($470,000) and the Centers for Disease Control
and Prevention ($3,470,000) for a chemical
terrorism preparedness and response program.
April 13, 2004 - To increase federal funds
spending authority and the grants line item by
$1,065,000 to accept funds from the United
States Department of Justice for the Safe
Havens supervised visitation and safe exchange
grant program ($800,000) and for the encourage
arrest policies and enforcement of protection
orders program ($265,000). The grant will be
awarded to the North Dakota Council on Abused
Women's Services for providing safe places for
visitation and exchange of children.

April 13, 2004 - To increase federal funds
spending authority and the grants line item by
$500,000 to accept funds from the Environmental
Protection Agency to provide direct assistance to
communities to access and remediate Brownfield
sites (city, county, or development organization-
owned properties that are underdeveloped or
underutilized due to actual or perceived contami-
nation).

April 13, 2004 - To increase federal funds
spending authority and to accept $1.2 million
from the Centers for Disease Control and
Prevention for salaries and wages ($55,000),
operating expenses ($553,000), capital assets
($192,000), and the grants line item ($400,000)
to expand testing and reporting for the West Nile
virus program, mosquito program, hepatitis test-
ing, and for severe acute respiratory syndrome
(SARS).



State Historical Society

October 15, 2003 - To increase federal funds
spending authority and the capital assets line
item by $901,000 to accept funds from Housing
and Urban Development ($850,000) and Institute
of Museum and Library Services ($51,000) to
complete the Missouri-Yellowstone Confluence
Interpretive Center and the military barracks at
the Fort Buford Historic Site near Williston.
October 15, 2003 - To increase federal funds
spending authority by $220,000 to accept pass-
through funds granted to the Department of
Transportation by the United States Department
of Transportation ($100,000) and federal funds
from the United States Bureau of Land Manage-
ment ($52,000) and the United States Depart-
ment of Interior, Federal Historic Preservation
($68,000) for the salary line item ($120,000), the
operating line item ($92,000), and the capital
assets line item ($8,000) for continued develop-
ment and enhancement of a geographic mapping
system for cultural sites. ,

October 15, 2003 - To increase federal funds
spending authority by $150,000 to accept federal
funds from the United States Bureau of Reclama-
tion for the salaries line item ($120,000) and the
operating line item ($30,000) for developing a
data base of Bureau of Reclamation collections
for which the State Historical Society is the cura-
tor.

October 15, 2003 - To increase federal funds
spending authority and the capital assets line
item by $250,000 to accept passthrough funds
granted to the Department of Transportation by
the United States Department of Transportation
enhancement grant program for improvements at
the Gingras State Historic Site near Walhalla.

Department of Human Services

June 24, 2003 - To transfer $200,000 from the
operating line item of the management subdivi-
sion and $2,430,100 of the human service center
operations line items to the grants - medical
assistance line item in the economic assistance
subdivision to provide a total of $2,630,100 to use
as state matching funds for the medical assis-
tance program and to increase federal funds
spending authority by $22 million for the federal
share of medical assistance payments associ-
ated with deficiency appropriations provided by
the 2003 Legislative Assembly of $16.3 million
from the health care trust fund and permanent oil
tax trust fund.

June 24, 2003 - To increase federal funds
spending authority by $2,693,000 and other funds
spending authority of $472,000 from third-party
collections to provide a total of $3,165,000 for
providing funding for substance abuse prevention
and treatment programs at the North Central
($850,000), Lake Region ($35,000), Northeast
($730,000), Southeast ($1,075,000), and South
Central ($475,000) Human Service Centers.
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June 24, 2003 - To increase federal funds
spending authority by $2,750,000 for providing
grants in the children and family services
program for foster care and subsidized adoption
services.

June 24, 2003 - To transfer appropriation
authority from the operating expenses line item to
the grants - assistance payments line item of the
economic assistance subdivision in the amount of
$2,753,000 for providing additional funding under
the low-income home energy assistance program
(LIHEAP) for the remainder of the 2001-03 bien-
nium.

April 13, 2004 - To increase federal funds
spending authority by $16 million, of which
$13.4 million is for low-income home energy
assistance program (LIHEAP) grants for
increased fuel costs and weatherization and
$2.6 million is for food stamp program grants.
April 13, 2004 - To increase federal funds
spending authority by $2.3 million for subsidized
adoption and for the foster care therapeutic
program, resuilting from additional children being
eligible for federal reimbursement under the
subsidized adoption program and more children
in foster care requiring therapeutic services than
anticipated in the budget. The federal funds
require state matching dollars; however, the
department has general fund money and other
funds from additional child support collections
available within its current budget to provide the
state match of approximately $960,000.

October 5, 2004 - To increase federal funds
spending authority by $261,150 for the family
caregiver program to provide additional support
services for Alzheimer's patients and their fami-
lies, to provide early dementia identification, treat-
ment options, and caregiver respite.

October 5, 2004 - To increase federal funds
spending authority and the aging services line
item by $300,000 to support the single point of
entry into services to increase access to and utili-
zation of home and community-based services
for elderly people age 60-plus and people with
disabilities.

Indian Affairs Commission

October 15, 2003 - To receive federal pass-
through funds from the Department of Human
Services and increase the operating line item by
$85,500 to design a framework for a culturally
congruent model for home and community-based
care for American Indian aged and disabled.

Department of Insurance

October 15, 2003 - To increase federal funds
spending authority by $150,000 to accept
carryover funds from the Centers for Medicare
and Medicaid Services (CMS) for the operating
line item for the senior health insurance coun-
seling program created for Medicare benefici-
aries who have questions about coverage,
claims, and appeals.




Department of Labor

October 15, 2003 - To increase federal funds
spending authority by $375,000 and the salaries
and wages line item ($100,000) and operating
line item ($275,000) to accept federal funds from
conducting investigatons of employment
discrimination complaints for the Equal Employ-
ment Opportunity Commission and from
conducting investigations of housing discrimina-
tion complaints for the Department of Housing
and Urban Development.

Office of Management and Budget

June 24, 2003 - To transfer $57,000 of spending
authority from the operating line item to the sala-
ries and wages line item ($22,000) and equip-
ment line item ($35,000) for higher than
anticipated costs related to overtime and fringe
benefit costs and the replacement of analog radio
base stations with digital base stations in accor-
dance with the plan for the replacement of the
State Radio infrastructure.

October 15, 2003 - To increase federal funds
spending authority by $1,127,500 from the United
States Department of Homeland Security and the
operating line item ($127,500) and capital assets
line item ($1 million) to upgrade the communica-
tions infrastructure from an analog to a digital
environment. :

October 15, 2003 - To receive federal pass-
through funds from the Division of Emergency
Management and increase the operating line item
by $250,000 for the development of a computer-
aided dispatch center for State Radio.

October 15, 2003 - To accept federal funds from
the United States Department of Homeland
Security and increase spending authority by
$300,000 and the operating line item ($288,663)
and capital assets line item ($11,337) for devel-
opment of a web site to support the state's
continuum of government project and fund state
employee software training to develop continuity
of operations 'and continuum of government
plans.

January 14, 2004 - To receive federal pass-
through funds from the Division of Emergency
Management and to increase spending authority
by $2,115,252 from the United States Depart-
ment of Homeland Security grants ($1,761,652)
and federal emergency management perform-
ance grants ($353,600) in the salaries and wages
line item ($272,000), operating expenses line
item ($681,600), and capital assets line item
($1,161,652) to upgrade the communications
infrastructure.

April 13, 2004 - To increase spending authority
and the operating line item by $90,000 to accept
federal bioterrorism passthrough funds from the
State Department of Health to upgrade from an
analog to digital emergency communications
system.
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October 5, 2004 - To increase special funds
spending authority and the operating line item by
$300,000 to use funds from the risk management
fund to purchase a new risk management infor-
mation system for the purpose of documenting
incidents, claims, and lawsuits.

North Dakota University System

October 5, 2004 - To receive $150,000 from the
Emergency Commission's contingency fund and
to increase spending authority to accept the
funds to cover a portion of wunanticipated
expenses related to a delay in the implementation
of the state's enterprise resource planning
system initiative, commonly known as the
ConnectND system. A total of $4.1 million in
additional costs is anticipated, of which $150,000
is being asked for from the state contingency
fund.

Parks and Recreation Department

June 24, 2003 - To transfer $140,000 of spending
authority from the operating line item to the
equipment line item for the purchase of a snow-
mobile trail groomer.

Protection and Advocacy

January 14, 2004 - To increase federal funds
spending authority and the protection and advo-
cacy line item by $1,270,981 to accept federal
funds from the United States Department of
Education, Title 1ll program, to establish an alter-
native financial loan program (AFLP) for
expanding personal financing options for indi-
viduals with disabilities in purchasing assistive
technology devices and services.

State Tax Commissioner

April 13, 2004 - To increase federal funds
spending authority and the operating line item by
$150,000 to accept passthrough funds from the
Department of Transportation for developing an
electronic processing system for motor fuels tax
returns.

Veterans Home

June 24, 2003 - To transfer $75,000 of spending
authority from the salaries line item to the oper-
ating line item for additional unanticipated
expenses related to the Health Insurance Port-
ability and Accountability Act, performance audit
fees, board member meeting and travel costs,
and costs related to hiring the new administrator
and accounting manager.
June 24, 2003 - To add 8.28 fuli-time equivalent
positions to the existing 2003-05 appropriation for
additional staffing needed for the addition of eight
skilled care nursing beds approved by the
2003 Legislative Assembly.
The Budget Section denied this request on a
roll call vote and approved a motion to request
the Veterans Home report to the fall
2003 Budget Section meeting regarding its
staffing needs and for the Budget Section to
reconsider the request at that time. At the



October 15, 2003, Budget Section meeting,
the governing board of the Veterans Home
requested this Emergency Commission
request be withdrawn.
Aprit 13, 2004 - To increase federal funds
spending authority and the operating line item by
$66,531 to accept a laundry remodeling grant
recently made available from the Veterans
Administration relating to a project completed in
1993. The grant will be used for expenses
relating to strategic plan funding, consulting fees,
and software conversion and training fees.
June 29, 2004 - For $208,000 from the state
contingencies fund and to increase spending
authority by $226,000 from transfer authority
($208,000) and other funds from resident copay-
ments ($18,000) for capital assets ($60,000) and
operating expenses ($166,000) to establish an
in-house pharmacy. The pharmacy will provide
medications to the Veterans Home basic care
residents. The Fargo Veterans Administration
Medical Center, which currently provides medica-
tions to these residents, will cease providing this
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service on January 1, 2005. The Emergency
Commission added the stipulation that the
Veterans Home first verify with the Veterans
Administration whether it is mandatory for the
pharmacy to be onsite and, if not, that the
Veterans Home is to research other options with
local area pharmacies to possibly become a
contract depository for medications purchased
through the Fargo Veterans Administration
Medical Center and to dispense prescriptions
onsite to residents and that any funds not used
due to lower than anticipated costs be returned to
the contingency fund pursuant to NDCC Section
54-16-08.

State Water Commission

January 14, 2004 - To increase special funds
spending authority from the resources trust fund
and the commission's water and atmospheric
resources line item by $3 million and to transfer
$14.5 million of spending authority within the
special funds line item from the water develop-
ment trust fund to the resources trust fund for
water projects.




BUDGET COMMITTEE ON GOVERNMENT SERVICES

The Budget Committee on Government Services was
assigned responsibilities in three areas. Section 6 of
House Bill No. 1506 directed a study of the long-term
prison needs of the state and House Concurrent Resolu-
tion No. 3037 directed a study of the needs of individuals
with mental illness, drug and alcohol addictions, and
physical or developmental disabilities.

North Dakota Century Code Section 54-40-01
provides that between legislative sessions a committee
of the Legislative Council may approve any agreement
entered into by a state agency with the state of South
Dakota to form a bistate authority to jointly exercise any
function the agency is authorized to perform by law. The
Legislative Council assigned this responsibility to the
committee.

Committee members were Representatives Ron
Carlisle (Chairman), Bette B..Grande, Pam Gulleson,
Joe Kroeber, Ralph Metcalf, Darrell D. Nottestad, Chet
Pollert, Louise Potter, and Amy Warnke and Senators
Richard Brown, Duaine C. Espegard, Joel C. Heitkamp,
Ed Kringstad, Eiroy N. Lindaas, and Stanley W. Lyson.

The committee submitted this report to the Legislative
Council at the biennial meeting of the Council in
November 2004. The Council accepted the report for
submission to the 59th Legislative Assembly.

LONG-TERM PRISON NEEDS

Pursuant to Section 6 of 2003 House Bill No. 1506,
the committee studied the long-term needs of state
inmates and whether the Department of Corrections and
Rehabilitation should continue to contract to house state
female inmates with county jails or if the state should
expand the prison system. As part of this study, the
committee received testimony from representatives of
the Department of Corrections and Rehabilitation and
the Dakota Women's Correctional Rehabilitation Center
in New England regarding contract housing of state
female inmates; reviewed inmate populations, sentence
lengths, and recidivism rates; reviewed the condition of
the east cellhouse at the State Penitentiary; reviewed
land owned by the Department of Corrections and Reha-
bilitation; received testimony regarding the state's
criminal justice process from arrest to release; and
reviewed the effectiveness of alternatives to
incarceration.

Department of Corrections

and Rehabilitation

Background

The Department of Corrections and Rehabilitation
includes two major programs--juvenile services and adult
services. Within each of the two programs is an institu-
tional division and a community division. Therefore, the
four major areas of the department are the Field Serv-
ices Division (adult parole and probation across the
state), Prisons Division (State Penitentiary, Missouri
River Correctional Center, and James River Correctional

Center), Juvenile Community Services, and the Youth
Correctional Center.

Correctional Facilities

The State Penitentiary in east Bismarck is the main
prison complex, consisting of 550 prison beds, and
houses maximum security inmates as well as some
medium security inmates. The James River Correctional
Center in Jamestown, which has 385 prison beds, is
designated to hold medium security male inmates and
housed the majority of the female inmates until they
were transferred to the Dakota Women's Correctional
Rehabilitation Center in New England during the 2003-05
biennium. The Missouri River Correctional Center in
southwest Bismarck, which has 150 prison beds, houses
minimum security male inmates and also housed some
female inmates until they were transferred to the New
England facility. Other inmates may be held in local
correctional centers, in the community placement
program, and in other states' facilities through the inter-
state compact program.

The Tompkins Rehabilitation and Correction Center,
a combined program located on the campus of the State
Hospital in Jamestown, is managed through the depart-
ment’s Field Services Division and houses both inmates
and noninmates. The Tompkins Rehabilitation and
Correction Center is the combination of the Tompkins
Rehabilitation and Corrections Unit from the Stutsman
County Corrections Center and the Corrections Rehabili-
tation and Recovery Center (DUl Center). The
Tompkins Rehabilitation and Corrections Center consists
of three 30-bed wards--one ward (30 beds) for females
and two wards (60 beds) for males.

The Division of Juvenile Services is responsible for
the Youth Correctional Center. The center, located west
of Mandan, is the state’s secure juvenile correctional
institution. The center serves as a detention and reha-
bilitation facility for adjudicated juveniles who require the
most restrictive placement and maximum staff supervi-
sion and provides appropriate programming to address
delinquent behavior. Juvenile programming at the center
includes drug and alcohol programming; child psychiatric
and psychological services; a pretreatment program for
juveniles who are difficult to manage; and a security
intervention group program to inform, educate, and
provide juveniles with alternatives to gang activity and
gang affiliation. The center provides adjudicated adoles-
cents an opportunity to complete or progress toward
completing their education coursework while in
residence.

Community Services

The Community Services Division of the Division of
Juvenile Services has nine satellite offices serving the
eight human service regions across the state and is
staffed to provide supervision to juveniles committed by
the courts. The division’s case managers supervise
about 500 juveniles per day.
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The Field Services Division has offices across the
state staffed by parole and probation officers and
manages nearly four times more felons in the community
than are in the state's prison facilities. As of June 1,
2004, the Field Services Division population supervised
was 4,175.

2003-05 Biennium Appropriation

The 2003-05 biennium appropriation for the Depart-
ment of Corrections and Rehabilitation is $114.3 million,
of which $81.7 million is from the general fund. The
$114.3 million total includes $93.1 million, of which
$68.5 million is from the general fund, for adult services
and $21.2 million, of which $13.2 million is from the
general fund, for juvenile services. The 2003 Legislative
Assembly included $6.7 million from the general fund in
House Bill No. 1506 for contracting to house state
female inmates at county facilities for the 2003-05 bien-
nium, and $1 million was appropriated in the Prisons
Division of the department for unspecified purposes
which the department could use for costs of contracting
to house female inmates. A total of 644.18 full-time
equivalent (FTE) positions were authorized for the
2003-05 biennium, an increase of 29 FTE positions from
the 2001-03 authorized level.

Female Inmate Housing Contract Status
Background ,

The 2003 Legislative Assembly anticipated one of the
county facilities that could house the female inmates was
the former St. Mary's School in New England. The
2003-05 biennium legislative estimate for female inmate
contract housing anticipated a daily rate of $67 per
inmate, $79 for each inmate needing intensive treatment
services, and an additional $5.15 per day per inmate for
medical-related costs. The number of female inmates
was projected to range from 104 to 136 during the
biennium.

2003 Related Legislation

Two bills relating to the housing of state female
inmates were passed by the 58th Legislative Assembly
(2003):

House Bill No. 1506 provided that a Grade 1 correc-
tional facility that has a contract with the Department of
Corrections and Rehabilitation to confine female inmates
who have been sentenced to the physical and legal
custody of the depariment may confine the female
inmate for more than one year in accordance with the
terms of the contract. The bill also provided that a
female inmate confined in a county jail under this section
is entitled to the same rights to sentence reduction for
good and meritorious conduct and to pardon and parole
as an inmate confined to a facility of the department.

House Bill No. 1271 provided that if no qualified
state facility is available, the director of the Department
of Corrections and Rehabilitation is required to contract
with a county for the housing of female inmates in a
county jail. The bill requires that the county with which
the department contracts must have available and must
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provide the female inmates access to educational and
vocational programs, chemical dependency treatment
programs, mental health programs, medical services,
and adequate recreational facilities.

Female Inmate Housing Contract

House Bill No. 1506 also includes a section of legisla-
tive intent providing that the state contract with county
facilities to house state female inmates during the
2003-05 biennium. The Dakota Women's Correctional
Rehabilitation Center (former St. Mary's School) in New
England was the only county facility that was willing to
house all state female inmates for the 2003-05 biennium.
After several weeks of negotiations, the Dakota
Women's Correctional Rehabilitation Center and the
Department of Corrections and Rehabilitation signed a
contract for housing female inmates on September 2,
2003, effective through June 30, 2005. The contract
provides that the department will pay a daily rate of
$62.23 per inmate or $74.23 per inmate needing inten-
sive treatment services. In addition a $15.50 per inmate
daily amount for medical-related costs is deposited into a
special account and used for inmate medical expenses
and if medical costs exceed the amount available in the
medical account, the Dakota Women's Correctional
Rehabilitation Center is to pay the first $50,000 of addi-
tional expenses and the state is responsible for any addi-
tional amounts. Originally, it was projected that the
increase in the daily contract rate for the female inmates
over the amount anticipated by the 58th Legislative
Assembly would result in an increase in female inmate
contract costs of approximately $300,000 for the
2003-05 biennium.

Dakota Women's Correctional Rehabilitation Center
Facilities

The prison facilities at the Dakota Women's Correc-
tional Rehabilitation Center in New England consist of
the administration building and Haven Hall. The
administration building contains the medium security
dormitory, the future maximum security dormitory, the
cafeteria, two gymnasiums (one for minimum security
inmates and one for higher security inmates), the infir-
mary, auditorium, library, visitation room, classrooms,
and the industries room. Inmates gain access to the
secure recreation yard through the administration build-
ing. Haven Hall is the minimum security dormitory and
contains the chapel.

Female Inmate Transfer Delays

The 58th Legislative Assembly anticipated the female
inmates to be housed at a contract facility for the entire
2003-05 biennium beginning July 1, 2003. However,
contract negotiations and remodeling delays resulted in
deldys in the transfer of the state female inmates from
the James River Correctional Center in Jamestown to
the Dakota Women's Correctional Rehabilitation Center
in New England. The following is a chronology of events
relating to the New England facility:



June 6, 2003 The Department of Corrections and Rehabilitation
sent a request for proposals to county facilities

regarding housing of state female inmates.

The Dakota Women's Correctional Rehabilitation
Center reported at the Budget Committee on Govern-
ment Services meeting that it anticipated to be ready
to receive female inmates on August 1, 2003.

June 26, 2003

July 1, 2003 The 58th Legislative Assembly anticipated the state
female inmate housing contract would begin.
July 7, 2003 The deadline for county facilities to respond to the

request for proposals.

August 1, 2003 The date in the request for proposal that female

inmates would be placed in a county facility.

The Department of Corrections and Rehabilitation and
the Dakota Women's Correctional Rehabilitation
Center signed the female inmate housing contract.

September 2, 2003

November 17, 2003 | The first 14 minimum security state female inmates
were transferred from the James River Correctional
Center to the Dakota Women's Correctional Rehabili-

tation Center.

December 1, 2003 Within two weeks of the first inmate arrivals, the
Dakota Women's Correctional Rehabilitation Center

had received 68 minimum security female inmates.

The date the housing contract anticipated the Dakota
Women's Correctional Rehabilitation Center would
begin to house medium and close security state
female inmates.

The Dakota Women's Correctional Rehabilitation
Center reported to the Budget Committee on Govern-
ment Services that it anticipated having the required
remodeling projects completed to house the higher
security inmates by April 2004—the delay in the
elevator installation project was due to the retirement
of the architect and the delay in the sprinkler system
installation was due to a lack of water pressure and
volume provided by the city of New England.

The Dakota Women's Correctional Rehabilitation
Center reported to the Budget Committee on Govern-
ment Services that it anticipated having the required
remodeling projects completed to house the higher
security inmates by June 2004.

January 1, 2004

January 15, 2004

April 14, 2004

June 16, 2004 The Risk Management Division agreed that higher
security female inmates could be housed at the
Dakota Women's Correctional Rehabilitation Center
prior to the completion of the elevator provided that
elevator construction has commenced, with the

elevator shaft installed.

The Dakota Women's Correctional Rehabilitation
Center reported to the Budget Committee on Govern-
ment Services that it anticipated to be ready to house
higher security female inmates in July 2004--the sprin-
kler system installation was completed, the elevator
car ordered, and elevator shaft was being
constructed.

June 17, 2004

August 11-12, 2004 | The remaining 31 higher security female inmates
were transferred from the James River Correctional
Center to the Dakota Women's Correctional Rehabili-

tation Center.

July 1, 2005 The expected date for the Dakota Women's Correc-
tional Rehabilitation Center to begin housing
maximum security female inmates.

Facility Population

The Dakota Women's Correctional Rehabilitation
Center reached its highest inmate population on
August 18, 2004, with a total of 103 female inmates. As
of October 6, 2004, there were 90 female inmates at the
Dakota Women's Correctional Rehabilitation
Center--52 minimum security inmates, 22 higher security
inmates, and 16 inmates on orientation status--and none
at the James River Correctional Center. The Dakota
Women's Correctional Rehabilitation Center has a
capacity of 110 inmates--70 minimum security and
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40 medium security and orientation. A dormitory at the
center will be remodeled into five individual cells to be
used as a maximum security unit for the housing of
short-term and long-term disciplinary problem inmates.
As of October 2004 there is one disciplinary cell avail-
able at the center.

Facility Renovations

Remodeling projects necessary at the Dakota
Women's Correctional Rehabilitation Center before it
could house minimum security inmates included:

» Installation of a video camera security system.

» Installation of inmate telephones.

* Upgrading of the heating system.

Several remodeling projects had to be completed
before the Dakota Women's Correctional Rehabilitation
Center could: house the higher security state female
inmates, which resulted in the delay in housing the
higher security female inmates as discussed earlier.
Those remodeling projects included:

» Adding 1,000 feet of razor wire to the recreation

yard security fence.

* Placing security bars over the dormitory windows.

* Installing a sprinkler system.

« Installing an emergency generator.

* Installing an elevator.

* Expanding the infirmary to meet the requirements
of the Health Insurance Portability and Account-
ability Act.

¢ Reinforcing the security fence with concrete
barrier under the fence line.

* Upgrading security, including installing security
doors and a "Sallyport.”

The committee learned the total estimated cost of
facility renovations to house the minimum security and
higher security female inmates, including the sprinkler
system and elevator installations, was approximately
$485,000. Also, to create a maximum security area a
dormitory in the lower level of the Dakota Women's
Correctional Rehabilitation Center administrative building
needs to be renovated. The female inmate housing
contract provides that the facility must be ready to house
maximum security female inmates by July 1, 2005. The
renovation of a dormitory into the maximum security
area includes five individual cells, two day rooms, two
showers, and access to the recreation yard. The esti-
mated cost of the renovation is approximately $400,000.

Treatment Services and Prison Industries

Treatment services for the female inmates at the
Dakota Women's Correctional Rehabilitation Center
include day treatment and intensive outpatient levels of
chemical dependency treatment, aftercare, anger
management, victim's group, trauma and loss group,
and cognitive restructuring.

Representatives of the Department of Corrections
and Rehabilitation and the Dakota Women'’s Correctional
Rehabilitation Center met to discuss treatment services
for female inmates at the Tompkins Rehabilitation and
Correction Center in Jamestown and the Dakota



Women’s Correctional Rehabilitation Center in
New England. The Tompkins Rehabilitation and Correc-
tion Center is a self-contained, 30-bed unit that provides
daily intensive alcohol and drug addiction treatment and
cognitive restructuring classes. After representatives of
the Department of Corrections and Rehabilitation
discussed the program and space requirements for the
Tompkins Rehabilitation and Correction Center with
representatives of the Dakota Women’s Correctional
Rehabilitation Center, it was agreed that if space is avail-
able at the Dakota Women's Correctional Rehabilitation
Center, the services currently provided at the Tompkins
Rehabilitation and Correction Center would be provided
by the Dakota Women's Correctional Rehabilitation
Center beginning July 2007.

The industries program--Prairie Industries—is oper-
ating at the center and its staff has been working with the
Department of Corrections and Rehabilitation Roughrider
Industries staff for training and contract development.
As of October 2004 the Prairie Industries program
employed 10 female inmates making t-shirts for the
State Penitentiary and preparing to work on an order for
200 rainsuits for Dakota Quter Wear.

Medical Expenses

The committee learned the medical expenses for the
Dakota Women's Correctional Rehabilitation Center
from November 2003, when the center first began
housing state female inmates, to October 2004 totaled
$465,050, or $22.18 per inmate per day. It was reported
this amount may decrease if St. Joseph's Hospital in
Dickinson reduces its billing rates to the Medicaid rates.
The center is negotiating the billings with the hospital to
receive the applicable Medicaid rate. A large portion of
the center's medical expenses are for dental costs
resulting from the dental work for the female inmates
with teeth problems resulting from the use of metham-
phetamine. Another large medical expense for the
center when it first opened was the pharmacy bill for
psychotropic drugs. However, the center's costs for
psychotropic drugs has been decreasing as more of the
inmates are adjusting to prison life at the Dakota
Women's Correctional Rehabilitation Center. On
October 6, 2004, the Department of Corrections and
Rehabilitation reported to the Budget Committee on

Government Services that it anticipates total medical
expenses for the entire 2003-05 biennium to be in
excess of the $15.50 daily medical rate by approximately
$355,000, of which the Dakota Women's Correctional
Rehabilitation Center would be responsible for $50,000,
and the Department of Corrections and Rehabilitation
would be responsible for approximately $305,000.

2005-07 Biennium Contract information

The committee learned the Dakota Women's Correc-
tional Rehabilitation Center is requesting a 2005-07 bien-
nium budget, excluding medical expenses, of
approximately $4.57 million for housing female inmates.
This is based on a daily cost of $69.57 per inmate and
an inmate population of 90 inmates. The $69.57 daily
inmate cost is an increase of 11.8 percent from the
current rate of $62.23. The center's 2005-07 biennium
budget, excluding medical expenses, is:

Operating

Expenses

(Excludes

Medical

Expenses) Total Costs Per Day*
Payroll $2,999,989 $45.66
Administration - 101,995 1.55
Facility operations 193,920 2.96
Inmate operations 431,529 6.57
Security systems 108,240 1.65
Food services 405,900 6.18
Debt service 328,470 5.00
Total $4,570,043 $69.57
*Costs per day calculated using 90 inmates and 730 days.

The Department of Corrections and Rehabilitation
estimated a 10 percent increase in the daily rate for
female inmates housed at the Dakota Women's Correc-
tional Rehabilitation Center in its 2005-07 biennium
budget request. The 10 percent increase provides a
daily rate of $68.45 for female inmates not requiring
intensive treatment and $81.65 per day for female
inmates that do require intensive treatment, plus an addi-
tional $17.05 per day for medical costs.

Contract Rate Comparison

The following table provides information summarizing
the female inmate contract rates and the estimated
2005-07 biennium female inmate contract rates:

Contract Rates for Female Inmates

from St. Joseph's Hospital in Dickinson.

billing rates with St. Joseph's Hospital in Dickinson.

2The Department of Corrections and Rehabilitation estimated a 10 percent increase in daily costs in its 2005-07 biennium budget request.
*The Dakota Women's Correctional Rehabilitation Center did not provide an estimated daily medical rate for the 2005-07 bienniumn because it is still negotiating medical

2005-07
Biennium 2005-07
Estimated Daily Biennium
2003-05 2003-05 Reimbursement Estimated Daily
Biennium Biennium Rates - Reimbursement Rates -
Legislative Actual Daily Department of Dakota Women's
Estimated Reimbursement Corrections and Correctional
Daily Rates Contract Rates Rehabilitation? Rehabilitation Center
Daily inmate housing rate (without intensive treatment) $67.00 $62.23 $68.452 $69.57
Daily inmate housing rate (with intensive treatment) $79.00 $74.23 $81.65? N/A
Daily medical rate per inmate $5.15 $15.50° $17.052 N/A®

"This actual rate has been $22.18 and may decrease if the Dakota Women's Correctional Rehabilitation Center is able to receive reduced rates at the Medicaid level
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Dakota Women's Correctional Rehabilitation Center
Tour

The committee held a meeting and conducted a tour
of the Dakota Women's Correctional Rehabilitation
Center on April 14, 2004. At the time of the tour, the
center only housed minimum security inmates and the
dormitories for the medium security inmates were being
renovated. The commitiee toured the facility's two
gymnasiums, the dormitories for minimum security
inmates (Haven Hall) and medium/high security inmates,
the chapel, the cafeteria, the outdoor recreation area, the

infirmary, and the industries room. The facility allowed
the minimum security inmates considerable movement
and was preparing for a more secure environment to
house the medium security inmates. In preparation to
receive the higher security inmates, additional security
measures were planned, including security doors, a
"Sallyport," and securing the recreation yard fence.

Inmate Populations
The committee received inmate population informa-
tion at each meeting, as shown below:

Male Inmate Population Female Inmate Population Total Inmate Population
Legislative Legislative Legislative
Month Estimate Actual Difference Estimate Actual Difference Estimate Actual Difference
July 2003 1,013 1,087 74 104 106 2 1,117 1,193 76
August 2003 1,017 1,082 65 105 109 4 1,122 1,191 69
September 2003 1,020 1,095 75 106 107 | 1,126 1,202 76
October 2003 1,023 1,129 106 107 111 4 1,130 1,240 110
November 2003 1,027 1,138 111 109 110 1 1,136 1,248 112
December 2003 1,030 1,143 113 111 110 (1) 1,141 1,253 112
January 2004 1,034 1,148 114 112 114 2 1,146 1,262 116
February 2004 1,037 1,160 123 113 115 2 1,150 1,275 125
March 2004 1,040 1,168 128 114 118 4 1,154 1,286 132
April 2004 1,044 1,173 129 116 121 5 1,160 1,294 134
May 2004 1,047 1,173 126 117 125 8 1,164 1,298 134
June 2004 1,051 1,166 115 119 126 7 1,170 1,292 122
July 2004 1,054 1,171 117 120 127 7 1,174 1,298 124
August 2004 1,058 1,178 120 122 127 5 1,180 1,305 125
September 2004 1,061 1,167 106 123 129 6 - 1,184 1,296 112

Inmate Admissions and Sentence Lengths

The Department of Corrections and Rehabilitation
provided the committee with information regarding
inmate admissions and inmate sentence lengths. The
committee learned that from January 1, through
September 1, 2004, the Department of Corrections and
Rehabilitation had 645 new inmate arrivals, compared to
998 new arrivals for calendar year 2003 and 823 new
arrivals for calendar year 2002. Of the 645 new inmate
arrivals for 2004, 423 inmates (66 percent) have
sentence lengths of one year to less than five years and
153 inmates (24 percent) have sentence lengths of five
years to less than 10 years. The majority of new inmate
admissions are for drug and alcohol-related offenses,
consisting of 299 admissions (46 percent) and property,
status, and other offenses consisting of 198 admissions
(31 percent).

Inmate Recidivism Rates

The Department of Corrections and Rehabilitation
provided the committee with information on inmate
recidivism rates. A recidivist is defined as an inmate
who is released from incarceration on probation, parole,
or expiration of sentence and is returned to Department
of Corrections and Rehabilitation Prisons Division
custody within three years of release because of a new
offense. The recidivism rates for the years 1996 through
2000 were 18.7 percent for 1996, 21.3 percent for 1997,
17.5 percent for 1998, 22.6 percent for 1999, and
24.6 percent for 2000. The department reported one
reason for the recidivism rates in North Dakota
increasing is that the state has had an increase in
inmates, while the number of counselors has remained
the same.

Inmate Drug and Alcohol Treatment
The Department of Corrections and Rehabilitation
provided the committee with the following information on
drug and alcohol treatment for inmates:

Percentage of
Released Number of Number of
Number of inmates inmates Who Inmates Who
Inmates Who Number of Referred to Failed to Failed to
Number of Completed Inmates Who Drug and Complete Drug Complete Drug
Number of Inmates Recommended Did Not Alcohol or Alcohol or Aicohol
Inmates Referred to Drug and Complete Drug Program but Program Dueto | Program Due to
Released From Drug or Alcohol Alcohol and Alcohol Failed to Get “Inmate “Could Not Get
Month Custody Treatment Treatment Treatment Treatment Behavior” Into a Program”
September 2003 50 31 23 8 26% 5 3
October 2003 62 41 30 11 27% 5 6
November 2003 72 47 34 13 28% 5 8
December 2003 77 39 33 ] 15% 5 1
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Survey of State Agency Programs

The committee received a Legislative Council memo-
randum entitted Survey of Agency Alcohol, Drug,
Tobacco, and Risk-Associated Behavior Programs -
Update. State agencies were surveyed and asked to
provide updated information for the 2001-03 and
2003-05 bienniums on related programs and funding.
The total 2003-05 biennium funding for risk-associated
behavior programs is $72 million, of which $16 million is
from the general fund and $56 million is from federal and
special funds. The report indicates the sources of
federal and special funds, program funding restrictions,
the time period the funding is available, and the antici-
pated uses of funds.

2005-07 Biennium Facility Needs
The committee received information from the Depart-
ment of Corrections and Rehabilitation regarding the
department's facility needs for the 2005-07 biennium.

Missouri River Correctional Center

The committee learned that construction of a new
kitchen and dining hall at the Missouri River Correctional
Center continues to be a priority for the Department of
Corrections and Rehabilitation because the current
building was constructed over 60 years ago and lacks
sprinklers as a fire suppression system, which is a safety
risk and a potential liability issue for the state. The new
building would replace the current kitchen and is esti-
mated to cost approximately $2.2 million, plus an addi-
tional demolition cost of approximately $15,000. The
department anticipates constructing the new kitchen and
dining hall so it could also be used as an indoor recrea-
tion facility for the inmates.

James River Correctional Center

The Department of Corrections and Rehabilitation is
proposing to convert “kitchenettes” at the James River
Correctional Center into five-person dormitories on
floors 2 through 5. The “kitchenettes” are no longer
needed since the inmates are fed in the food service
building that was formerly part of the State Hospital. The
remodeling costs are estimated to be approximately
$400,000 for the 20 additional beds, and the department
projects it will likely pay for itself within 12 months with
the money the department will save by not having to
contract for 20 male prisoners.

State Penitentiary - East Cellhouse

The committee toured the State Penitentiary,
including the east cellhouse. The committee learned the
east cellhouse was constructed around 1912, was origi-
nally constructed to house 160 inmates, and currently
has 159 cells after one cell was converted into a janitor's
closet. The cells are approximately 52 square feet, with
22 square feet of unencumbered space, which is consid-
ered to be a small cell by today’s prison standards and
the size does not meet the minimum requirements to
pass the standards of the American Correctional Asso-
ciation, which, for new prison cells, requires a minimum
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of 80 square feet with 35 square feet of unencumbered
space. Concerns identified with the east cellhouse
include old plumbing with water leaking in the chaseway,
building and fire code violations, a lack of energy effi-
ciency, a lack of air-conditioning, and the large number
of staff required for each shift because of “blind” spots
caused by the design of the building.

The committee encouraged the Department of
Corrections and Rehabilitation to request funds from the
preliminary-planning revolving fund to determine the cost
and specifications relating to the replacement of the east
cellhouse at the State Penitentiary. After Budget Section
approval, the Department of Corrections and Rehabilita-
tion received $60,000 from the preliminary planning
revolving fund and hired Ritterbush and Associates of
Bismarck and HDR Architecture, Inc., Chicago, lllinois,
to conduct a study of the replacement of the east cell-
house.

The architect's study of the State Penitentiary
includes the following findings:

East cellhouse

* Nearly 100 years old and has structural and
maintenance issues.

* Fails to meet current life safety standards.

* Fails to meet American Correctional Associa-
tion standards for space, light, and programs.

+ Fails to meet Americans with Disabilities Act
standards for accessibility.

Medical facilities

* Lacks space, total beds available, and storage.

* Lacks privacy, especially in waiting and exami-
nation areas.

* No disabled access (stretcher used to carry
inmates up stairs).

* No space for long-term hospice care.

» Pharmacy lacks workspace and security.

* Dental .and x-ray are poorly located for
security.

e lacks facilties requiring hospital stays in
Bismarck.

Segregation

» Lacks beds, which increases opportunities for
assaults on staff and other inmates.

« Difficult to manage the population.

* No program or ancillary space.

Orientation

* Lacks sufficient beds for average number of
new arrivals each month.

* Unable to separate inmate groups properly.

» Lacks processing space and has inefficient

workflow.

» Building could be utilized for general population
housing.

Facility

* Too much of a burden on central control and

front lobby traffic.

¢ Path to visitation is lengthy.

* Laundry is poorly located.

» Medical treatment area is poorly located since
it is on the upper floor.




» Yard access for vehicles and the south tower
location needs to be improved for better
security.

The study also found the current situation results in
expensive outsourcing of prison beds, difficulty in
managing inmates, and potential exposure to lawsuits.

The architect's recommendation for changes at the
State Penitentiary include:

1. Relocating the warehouse.

2. Constructing new vehicle access and a new
south tower.

3. Demolishing existing south tower.

4. Constructing new orientation housing, an inmate
intake/transfer unit, clinic, infirmary, segregation
unit, visitor's entrance, and laundry facility.

5. Eliminating the east celihouse.

The architect believes the changes would result in
265 new prison beds with a net prison bed gain of
123 permanent beds at the State Penitentiary and would
require an additional 38.4 full-time equivalent employees.
The total cost of the new construction is estimated to be
$16.3 million, with a total project cost, including demoli-
tion costs, contingency, fees, furnishings, and equipment
of $29.2 million. The estimated cost per cell based on
the buildings' construction costs is approximately
$71,000, and the estimated cost per cell based on the
total project cost, excluding demolition costs, is approxi-
mately $95,000. The total project cost will increase by
approximately $2.1 million if the project is delayed from
2006 until 2008.

The committee learned the majority of the Depart-
ment of Corrections and Rehabilitation budget for the
past three bienniums has been used to meet the needs
of the rising inmate population, resulting in the shortage
of funds for physical plant maintenance. The depart-
ment is behind schedule on many normal repairs and a
preliminary list of projects the department needs to
address in the 2005-07 biennium totals approximately
$2.5 million, but some of the projects included in the
preliminary list relate to the east cellhouse at the State
Penitentiary and, therefore, could be removed from the
list if the east cellhouse is replaced.

Land Owned by the Department of
Corrections and Rehabilitation
The committee learned the Department of Correc-
tions and Rehabilitation owns significant acreage in the
Bismarck-Mandan area:

* The Missouri River Correctional Center in
Bismarck is located on approximately 100 acres,
and the department owns an additional 919 acres
of land at the site, consisting of hay land and
riverfront woodlands. The department's estimate
of the value of this land, obtained through consul-
tation with a realtor, is between $3,000 and
$4,000 per acre.

* The department owns approximately 170 acres at
the State Penitentiary site in Bismarck. The
Game and Fish Department utilizes approximately
35 to 40 acres on the east side of the State
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Penitentiary for wildiife habitat. The State Depart-
ment of Health, Game and Fish Department, and
State Water Commission have buildings located
on approximately 20 acres of property on the west
side of the State Penitentiary. The remainder of
the land is utilized by the State Penitentiary.

* The department owns 279 acres a few miles east
of Bismarck, which is farmland leased to area
farmers and one acre for a gun range. Hay land
in the area is valued at $314 per acre and
pastureland is valued at $199 per acre.

* The department owns 1,179 acres at the Sunny
Farm located west of Mandan adjacent to the
Youth Correctional Center, which is leased to area
landowners and is managed by the North Dakota
State University Experiment Station. Hay land in
the area is valued at $288 per acre and pasture-
land is valued at $193 per acre. Agricultural land
in the area has been sold in the range of $230 to
$254 per acre. The department leases approxi-
mately 11 acres at the Youth Correctional Center
site to the Strata Corporation for material storage.
The lease is $2,000 per biennium.

During the committee's tour of the Missouri River
Correctional Center, the committee learned about a
proposed riverbank stabilization project along the depart-
ment's 8,000 to 9,000 linear feet of riverfront property
along the Missouri River located at the Missouri River
Correctional Center. The Burleigh, Oliver, Morton,
MclLean, and Mercer (BOMMM) County Joint Board
proposes a demonstration and study project with the
United States Army Corps of Engineers for bank stabili-
zation and aquatic restoration on the Missouri River.
The intent of the project, calied North Dakota’s Missouri
River Bank Stabilization and Aquatic Restoration
Demonstration/Study Project, is to try various bank stabi-
lization and aquatic restoration techniques and to
monitor the effects of the installation on the Missouri
River corridor environment. Some of the focus areas to
be monitored include water quality, fishery food web,
riverbank and bed stability, impact to islands and sand-
bars, above-bank wildlife habitat, backwater areas,
threatened and endangered species habitat, and the
Oahe Reservoir Delta. The total estimated cost for the
proposed riverbank stabilization project is $4.13 million,
of which 75 percent of the funding will come from federal
sources and 25 percent of the funding will be local costs,
such as cash and in-kind services, donated land rights,
donated labor for maintenance, and other items. The
BOMMM County Joint Board will need to obtain ease-
ments from the state for the 57.5 acres of land that will
be impacted by the project.

The committee toured the approximate 9,000 feet of
riverbank along the Missouri River and observed the
erosion and the related loss of acreage the state has
experienced since 1976.



Criminal Justice Process

Testimony

The committee received information from
Attorney General's office and the judicial branch
regarding the criminal justice process. The Attorney
General informed the committee that treatment is essen-
tial to the state’s fight against drug abuse because
without treatment, offenders will return to using drugs
after their release from incarceration. The Attorney
General has worked with the North Dakota Commission
on Drug and Alcohol Abuse, which emphasizes three
key issues in dealing with the drug problem in the state--
prevention, treatment, and law enforcement. The
commission has 37 recommendations and has created
five subcommittees to facilitate the work of the commis-
sion. The five subcommittees are to work on issues
relating to prevention, tribal government, treatment,
tobacco, and law enforcement. The judicial branch
suggested that the 59th Legislative Assembly (2005)
review the mandatory sentencing laws because the judi-
cial branch is generally not in favor of either mandatory
sentences or sentencing guidelines.

the

Sentencing Commissions

The committee received information regarding
sentencing commissions. The committee learned there
are 22 states in the United States and the District of
Columbia that have  established sentencing
commissions, which generally include legislators, judicial
branch members, Attorney General's office members,
state’s attorneys, corrections and law enforcement offi-
cials, public defenders, and the general public. Over-
crowding in prisons and jails, eliminating unwarranted
sentencing disparity, establishing a wider array of
sentencing options, and promoting the rehabilitation of
offenders are all justifications for a sentencing review
process. The sentencing commission's goals must
focus on long-term solutions after careful deliberation of
consequences because the biggest challenge for
sentencing commissions is to develop the capability to
more accurately predict the impact of new laws on agen-
cies such as the Department of Corrections and
Rehabilitation.

Task Force on Violent and Sexual Offenders

The committee received information regarding the
Governor's Task Force on Violent and Sexual Offenders.
The committee learned the Governor formed the task
force in January 2004 to examine the laws and practices
with regard to violent and sexual offenders. The
Governor chaired the task force, which consisted of
representatives from the judicial branch, legislative
branch, state’s attorneys, law enforcement, Department
of Corrections and Rehabilitation, State Hospital, victims’
rights groups, and the general public. The goal of the
task force is to close a “gap” related to higher risk sexual
offenders who have completed their criminal sentences
and are not referred for civii commitment. These
offenders are subject to sexual offender registration but
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are not necessarily under any formal supervision. The
recommendations from the task force include:

¢ Gross sexual imposition - Increase the maximum
sentence from 20 years to life imprisonment for
offenses that involve serious bodily injury or in
which the victim is compelled by force or threat or
is less than 15 years old. Sentences for all other
cases of gross sexual imposition should be
increased from 10 to 20 years. For cases in which
the victim dies as a result of the offense, there
should be a mandatory sentence of life imprison-
ment without parole.

¢ Supervision after incarceration - Mandatory period
of five years’ supervision should be added to any
prison sentence given to a sexual offender and
the judge should be given the discretion to add
another five years. The Department of Correc-
tions and Rehabilitation should increase its utiliza-
tion of electronic monitoring for sexual offenders
and issue sexual offender-specific presentence
investigations in every sexual offender case.

» Civil commitment - All sexual offenders who score
eight or higher on the Minnesota Sex Offender
Screening Tool - Revised assessment should be
referred for civii commitment instead of the
current score of 13 or higher. After an individual is
committed, the executive director of the Depart-
ment of Human Services should conduct a risk
assessment to determine if treatment may be
safely provided on an outpatient basis.

The commitiee learned agencies that are directly
impacted by the task force recommendations include the
Department of Corrections and Rehabilitation and the
Department of Human Services and the necessary
funding to carry out the task force recommendations will
be added to the agency budget requests. The task force
recommendations will be contained in a package of bills
from the task force which will be introduced to the
59th Legislative Assembly. Some of the issues to be
addressed in the bills include increasing the length of
sentences and probation, to allow for community
commitment, and to allow the use of global positioning
system tracking and other supervisory techniques.

Effectiveness of Alternatives to Incarceration

The committee received information from the judicial
branch and the Department of Corrections and Rehabili-
tation regarding alternatives to incarceration. The
committee learned that problem-solving courts, including
drug courts, mental health courts, and reentry courts, are
alternatives to incarceration. Three juvenile drug courts,
located in Grand Forks, Fargo, and Bismarck, and two
adult drug courts, located in Bismarck and Fargo, have
been developed. The mission of the drug courts is to
reduce recidivism among nonviolent offenders with
substance abuse problems and to improve treatment
success. The numerous evaluations of drug courts have
generally reported positive results, including retaining
individuals in treatment, reducing new charges and new




convictions, and cost-savings for the criminal justice
system.

The Department of Corrections and Rehabilitation

reviewed the alternatives to incarceration, including:

* Tompkins Rehabilitation and Correction Center -
This is an inpatient treatment program that is
located in Jamestown and managed jointly by the
Department of Corrections and Rehabilitation and
the State Hospital. It consists of three 30-bed
wards--two for males and one for females. Treat-
ment is followed by halfway house placement or
direct community supervision.

* Last Chance program - This program is available
in Cass County and consists of probation violators
who would require confinement if not for the
program, and the average daily population is
20 probation violators.

* Reentry initiative - This is a federally funded initia-
tive designed for the high-risk inmates who would
“max” their sentences without supervision after
incarceration. Reentry assists in making an
inmate more attractive for parole through the
development of a supervision plan that reduces an
inmate’s likelihood of re-offending. This was
piloted in Fargo and is planned to be implemented
in Bismarck and Williston. As of June 2004,
13 offenders were participating in the Fargo
program.

* Drug courts - The courts manage chronic alco-
holics and drug offenders while they are on super-
vised probation. As of June 2004 the Bismarck
adult drug court had 23 offenders participating and
the Fargo adult drug court had 13 offenders
participating. The department anticipates the
initiation of a drug court program in northwestern
North Dakota within the next few years.

North Central Correctional and
Rehabilitation Center

The committee learned about a proposed North
Central Correctional and Rehabilitation Center to be
located in Rugby which will provide both substance
abuse treatment and incarceration. The proposed North
Central Correctional and Rehabilitation Center will be a
100-bed facility located in the Rugby Industrial Park.
The center plans to have 60 beds for incarceration of
minimum and medium security inmates and 40 beds for
long-term rehabilitation. The facility, which is estimated
to cost between $6 million and $6.5 million, will be jointly
owned by the city of Rugby and Pierce County, and
representatives of the proposed facility are seeking
private and federal funds for the facility. The facility is
intended to house federal and state prisoners and other
county prisoners. The center anticipates a break-even
rate for the facility of $50 per person per day for incar-
ceration and $75 per person per day with treatment.

Recommendation
The committee recommends the Department of
Corrections and Rehabilitation obtain two land appraisals
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for the land the department owns at the Missouri River
Correctional Center. The appraisals are to include the
valuation of the land with the riverbank stabilization
project and without the project and be available for
consideration by the 58th Legislative Assembly. The
Department of Corrections and Rehabilitation is to pay
for the appraisals from its 2003-05 biennium appropria-
tion, which may affect the department's deficiency appro-
priation request, if necessary.

The committee makes no recommendation regarding
the continuation of the contract for housing female
inmates at the Dakota Women's Correctional Rehabilita-
tion Center.

NEEDS OF INDIVIDUALS WITH MENTAL
ILLNESS, DRUG AND ALCOHOL
ADDICTIONS, AND PHYSICAL OR

DEVELOPMENTAL DISABILITIES
Pursuant to 2003 House Concurrent Resolution
No. 3037, the committee studied the needs of individuals
with mental illness, drug and alcohol addictions, and
physical or developmental disabilities, including indi-
viduals with multiple needs and how the state responds
to those needs. As part of this study, the committee
received testimony from representatives of the Depart-
ment of Human Services, the State Hospital, Develop-
mental Center, and the Mental Health Association in
North Dakota regarding developmental disabilities serv-
ices, mental health and substance abuse treatment,
services provided to individuals with multiple needs, the
long-term plans for the State Hospital, Developmental
Center, and state and county correctional facilities, and

the impact and availability of community services.

Department of Human Services Testimony
Developmental Disabilities Services

The committee learned that eligibility for develop-
mental disabilities services is determined by develop-
mental disabilittes case management at the human
service centers pursuant to North Dakota Administrative
Code Chapter 75-04-06. Developmental disabilities
case managers are also responsible for:

« Initial and annual assessments of each individ-
ual’s level of care determination.

* Development and periodic update of individual
case plans.

* Informing individuals of feasible alternatives.

¢ Ongoing monitoring of the appropriateness of
services included in an individual’s case plan.

* Assisting individuals in gaining access to other
Medicaid services as well as medical, social,
educational, and other services.

* Providing direct support to individuals for whom
the department is not purchasing services.

North Dakota ranked fourth in 2000 among states in
spending on community developmental disabilities serv-
ices per $1,000 of state personal income, and North
Dakota led the nation in total fiscal effort, spending
$7.16 per $1,000 of personal income on developmental



disabilities services compared to a national average of
$3.67 per $1,000. In 2001 North Dakota ranked first in
overall placement rate, with 314 persons receiving devel-
opmental disabilities residential services per 100,000 of
state population, while the national average was
115 persons per 100,000 population.

Mental Health and Substance Abuse Treatment and
Individuals With Multiple Needs

The committee received information from the Depart-
ment of Human Services regarding the community-
based system of care for persons with mental illness
and/or substance abuse disorders. The committee
learned that the eight human service centers serve as
the regional hubs for an efficient array of services for
numerous disorders and disabilities, which allows indi-
viduals with multiple disorders to access a centralized
location for assessment, treatment planning, and case
management. More specialized services are provided
through contracts negotiated by each human service
center with private providers in the respective regions.
The areas of services provided include regional interven-
tion services, extended care, clinical services, alcohol
and drug abuse, and children’s mental health. In fiscal
year 2002, 14,600 persons received one or more
community-based mental health services and
5,685 persons received one or more community-based
substance abuse services.

The committee received information from the Depart-
ment of Human Services regarding the number of clients
receiving mental health and/or substance abuse services
in the regional human service centers. The committee
was informed that the human service centers converted
to a new software system and data is missing from two
of the centers, but considering this limitation, on
November 12, 2003, 1,493 clients with mental illnesses
and/or substance abuse disorders received 1,980 mental
health and/or substance abuse services. These services
include a variety of services--case management, indi-
vidual or group therapy, medication management, crisis
stabilization, detoxification, residential care, and others
and some clients, due to the severity of their disorders,
receive more than one service on any given day.

The committee received information from the Depart-
ment of Human Services regarding the services provided
to individuals with multiple needs. The committee
learned that eight regional human service centers have
comprehensive services and the ability to have develop-
mental disabilities, mental health, substance abuse, and
vocational rehabilitation services located in a single
provider entity. For children and adolescents with
extremely complex needs, a state review team
consisting of representatives from Mental Health and
Substance Abuse, Children and Family Services,
Disability Services, Medical Services, Juvenile Services,
Department of Public Instruction, the State Hospital, and
the Developmental Center meet regularly to review
particularly challenging situations and to develop
methods and approaches for serving each individual with
the blend of services required to help the young person
achieve stability and improvement.
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Methamphetamine impact
The committee received information regarding the
effects that increased methamphetamine use has had

on Department of Human Services programs, including -

the foster care and child welfare programs. The
committee learned the Children and Family Services
Division of the Department of Human Services
conducted a survey of the county social services offices
on August 22, 2003. The survey included questions that
assessed the role methamphetamine use, manufacture,
or selling has on the placement of children in foster care
as well as other consequences within the child welfare
system. There were 865 children in care through either
county social services or the Juvenile Services Division
at the time of the survey, and the response rate to the
survey was 88 percent, or 758 responses. The survey
indicated 117 children, or 15 percent of the responses,
were in foster care because of methamphetamine use,
manufacturing, or selling and of those 117 children, 58
would not likely have been removed from the home were
methamphetamine not a factor. The counties have lost
social workers due to the fear associated with being
involved in the removal of children from their homes
where drugs have been manufactured. As a result of
this concern, the department's regional staff has
received training from law enforcement describing the
methods used in the criminal investigation of
methamphetamine-manufacturing cases and the Depart-
ment of Human Services will work with the Attorney
General's office to develop a protocol for interventions in
methamphetamine-related child welfare situations.

The Department of Human Services found that meth-
amphetamine use has had a significant impact on the
child welfare system, not only in the number of children
placed in foster care, but also in the number of reports of
child abuse and neglect and the complexity of the issues
surrounding the children who are being served. The
committee learned that another effect of methampheta-
mine on the child welfare system is the time demands
social workers face when providing case management
services to a family involved with methamphetamine,
which are significantly higher than other child welfare
situations. The department is concerned whether North
Dakota has sufficient staff to deliver child welfare serv-
ices. As a result, technical assistance from the National
Child Welfare Resource Center for Family-Centered
Practice is conducting a workload analysis to determine
how much time is necessary for a worker to perform
family-centered child welfare case management services
as well as a realistic caseload size. The results of the
analysis will be available in December 2004 for consid-
eration during the 2005 legislative session.

The committee learned that the detoxification period
for methamphetamine addiction is generally much longer
than for other drugs or alcohol and also requires longer
treatment. As a result, the Department of Human Serv-
ices treatment service system is experiencing a shortage
of residential beds to accommodate the longer detoxifi-
cation period and the longer, more intense residential
treatment. The key issue with treatment for metham-
phetamine addiction, or any other substance abuse



disorder, is sufficient access to the appropriate level of
care at the right time for the appropriate length of time.

North Dakota State Hospital Testimony

The committee received information regarding the
State Hospital. As of September 2003 the State Hospital
had 107 patients, with 94 patients in the inpatient psychi-
atric and substance abuse programs and 13 patients in
the transitional living outpatient program. The State
Hospital serves an additional 76 substance abuse
patients under contract with the Department of Correc-
tions and Rehabilitation. The State Hospital budget was
based on 135 hospital patients and an additional
90 patients under contract with the Department of
Corrections and Rehabilitation. The State Hospital
admits about 700 patients per year.

The State Hospital provides the following services--
care and treatment for adults with serious mental illness,
care and treatment for adults with substance abuse
problems, and short-term services for children and
adolescents with serious emotional disorders and
substance abuse problems. The State Hospital shares
the campus and services with the James River Correc-
tional Center, and the services provided to the Depart-
ment of Corrections and Rehabilitation include
substance abuse services, the DUl offender program,
and the revocation program.

The average daily population at the State Hospital
has decreased from 220 in 1997 to 113 in 2003, as the
result of more individuals being treated in community
settings. However, the State Hospital has experienced a
growth in services to patients from the correctional
system, and the State Hospital has transferred several
vacant or near vacant buildings to the James River
Correctional Center in the last five years. The State
Hospital has been seeing a trend of new referrals,
including inmates, nursing home patients, and a small
subset of the chronically and severely mentally ill popula-
tion. The patient population at the State Hospital has
stabilized at the 115- to 135-patient range, and the
hospital does not anticipate significant population growth
or decline.

The State Hospital is spending $2.8 million for a
significant energy update for the entire campus, which
will produce energy savings that will offset the cost of the
program. Aside from the energy program, no other
major capital improvements are anticipated during the
2003-05 biennium.

The committee learned the State Hospital is not able
to assimilate clients from the Developmental Center to
the hospital campus because of the hospital's
population, the needs of the correctional substance
abuse programs, and the potential demands from the
community. The State Hospital continues its efforts to
collaborate and cooperate with the Developmental
Center and the Department of Corrections and
Rehabilitation.

The committee learned the State Hospital works
closely with the Department of Corrections and Rehabili-
tation in regard to mentally ill inmates. The State
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Hospital evaluates criminal defendants and prepares
competency and criminal responsibility evaluations for
the district courts and admits and treats individuals from
county jails who have a mental illness. The hospital
provides a consuitant psychiatrist for the seriously
mentally ill in the North Dakota correctional system, who
evaluates, makes treatment recommendations, and
orders medications for inmates. In 2001 the hospital
began providing residential substance abuse services for
male and female inmates from the Department of
Corrections and Rehabilitation. The State Hospital
provided the following recommendations to the
committee regarding mentally ill individuals and
substance abusers:

* Primary emphasis shouid be placed on prevention
efforts and the treatment of mentally il and
substance abusers in community-based services.

« A thorough review of mental health services and
expenditures in the correctional system should be
done to determine if they are adequate to meet
the prisoners’ needs. ,

*» The State Hospital should continue to provide
residential services to substance abusers from the
correctional system, consulting services for the
most seriously mentally ill from the correctional
system, competency evaluations, treatment for the
mentally ill from county jails, and evaluation and
treatment of sexual offenders.

The commitiee learned the State Hospital opened a
second sexual offender unit on June 1, 2004, consisting
of 10 beds to deal with the growth in the sexual offender
population. The capacity of the new unit is 25 beds, to
allow the hospital to further expand, if needed. With the
addition of the second unit, the hospital has two secure
units totaling 32 beds, of which 28 beds are for evalua-
tion and treatment of sexual offenders and 4 beds are
reserved for competency evaluations; county jail trans-
fers; and individuals who are mentally il and dangerous.
As of October 2004 the two units have an occupancy of
22 sexual offenders--17 civilly committed sexual offend-
ers, 2 sexual offenders who have been recommended
for civil commitment and are waiting for a court hearing,
and 3 sexual offenders who are being evaluated. The
hospital anticipates an additional four individuals to be
referred for evaluation by the end of 2004. The original
cost estimate for operating the second sexual offender
unit was $1.1 million; however, the actual cost is antici-
pated to be less than $1.1 million due to referral delays,
which resulted in the unit opening one month later than
anticipated. The annual cost per patient in the sexual
offender unit is $74,100 with an average of 27 patients in
the two units, and the projected cost per patient for the
2005-07 biennium is $75,900.

North Dakota Developmental Center Testimony.

The committee received information regarding the
Developmental Center. The committee learned as of
September 2003 the Developmental Center had
151 residents--148 developmentally disabled individuals
and 3 traumatic/acquired brain injury individuals--and the



facility admits about 15 to 25 individuals per year. Serv-
ices provided at the Developmental Center include resi-
dential and day services for individuals with psychiatric
diagnoses and significant challenging behaviors; resi-
dential, day, and treatment services for males dealing
with sexual offender behaviors; traumatic brain injury
services; medical, residential, and day services for indi-
viduals who are totally dependent on staff and have
medical concerns that require nursing staff accessibility
24 hours per day; and a dual sensory unit for individuals
diagnosed with profound mental retardation and vision
and hearing disabilities who also have severe medical
conditions that require complicated care. The Develop-
mental Center has identified 25 to 30 residents who
could be served in the community if the following factors
were in place--the availability of community services
specific to their needs, the willingness of the clients to be
relocated, the concurrence of guardians, and the fiscal
resources to pay for the community-based care.

The committee learned the collaboration and coop-
eration of the Developmental Center and State Hospital
since 2000 has produced several significant results,
including the sharing of fiscal resources, combining
10 administrative/management positions, and coliabora-
tion and exchange of staff expertise. The committee
learned it would be difficult to assimilate any State
Hospital clients into the campus of the Developmental
Center because of the large population of 151 individuals
at the Developmental Center, the acuity level of the State
Hospital patients, and the lack of usable space at the
center. Each campus would need to decrease its popu-
lation significantly before one site could serve both
populations.

For fiscal year 2002 the Developmental Center cost
per day ranged by living area from $245 per day to $373
per day and the medical cost per day averaged $53 per
person per day. The-Developmental Center is in the
process of spending $1.9 million for a significant energy
update for the entire campus, which will produce energy
savings that will offset the cost of the program with an
estimated payback period of 10 years. The committee
learned that, aside from the energy program, no other
major capital improvements are anticipated during the
2003-05 biennium.

Mental Health Association in

North Dakota Testimony

The committee received information from the Mental
Health Association in North Dakota regarding the asso-
ciation's activities related to the committee's study of the
needs of individuals with mental iliness, chemical addic-
tions, and co-occurring disorders. The committee
learned that the association is planning a survey to
assess access to the State Hospital and human service
centers for people with psychological problems, chemical
addictions, and for those in need of supportive or resi-
dential housing. The survey was sent to over 2,700
professionals working in public and private sectors, and
the survey’s final report is due to be completed the third
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quarter of 2004 and will be distributed to the 59th Legis-
lative Assembly.

The committee learned there is a critical need for
early diagnosis and early and ongoing treatment for indi-
viduals with mental iliness and chemical dependency,
and there is also a need to enhance community-based
services that will result in cost benefits to the state. The
association indicated it has dedicated much effort toward
prison diversion strategies for mentally ill and chemically
dependent individuals in which building community serv-
ices and improving the ability to access the services are
critical for the success of the diversion programs.

The committee learned the challenges to mentally il
and chemically dependent individuals include homeless-
ness, timely access to drug treatment, and affordable
medications. The following items were identified by the
association as necessary to treat chemical addictions
and severe mental iliness:

Long-term residential treatment centers.

Inpatient treatment.

Outpatient drug and co-occurring disorders
treatment.

» Housing.

» Case management.

The committee was informed about a new initiative,
the Jail Intervention Coordinating Committee, that is a
step beyond jail diversion and looks at the entire scope
of services to attempt to link individuals with treatment
and services before their mental health issues escalate
to a level that requires court and law enforcement
involvement. Membership of this committee consists of
individuals from housing authorities, hospitals, human
service centers, police, parole and probation, Blue Cross
Blue Shield of North Dakota, and others. The Jail Inter-
vention Coordinating Committee has developed presen-
tence diversion alternatives that offer treatment plans
instead of jail sentences for individuals who meet the
eligibility criteria and that committee plans to discuss
these alternatives with the Attorney General, the Chief
Justice of the Supreme Court, and area judges.

Recommendation
The committee does not make any recommendation
regarding the needs of individuals with mental illness,
drug and alcohol addictions, and physical or develop-
mental disabilities.

AGREEMENTS BETWEEN NORTH DAKOTA

AND SOUTH DAKOTA

North Dakota Century Code Section 54-40-01
provides that an agency, department, or institution may
enter into an agreement with the state of South Dakota
to form a bistate authority to jointly exercise any function
the entity is authorized to perform by law. Any proposed
agreement must be submitted to the Legislative
Assembly or, if the Legislative Assembly is not in
session, to the Legislative Council or a committee desig-
nated by the Council for approval or rejection. The
agreement may not become effective until approved by
the Legislative Assembly or the Legislative Council. The




Budget Committee on Government Services was
assigned this responsibility for the 2003-04 interim.

The committee received information regarding the
history of the bistate authority legislation. The
1996 South Dakota legislature enacted a law creating a
legislative commission to meet with a similar commis-
sion from North Dakota to study ways North Dakota and
South Dakota could coilaborate to provide government
services more efficiently. The North Dakota Legislative
Council appointed a commission to meet with the South
Dakota commission. As a result of the joint commission,
the North Dakota Legislative Assembly enacted legisia-
tion relating to higher education and the formation of
cooperative agreements with South Dakota. The South
Dakota commission proposed several initiatives, but the
South Dakota Legislative Assembly did .not approve any
of the related bilis.
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During the 2003-04 interim, no proposed agreements
were submitted to the committee for approval to form a
bistate authority with the state of South Dakota.

BUDGET TOURS

During the interim the Budget Committee on Govern-
ment Services functioned as a budget tour group of the
Budget Section and visited the State Penitentiary,
Missouri River Correctional Center, Youth Correctional
Center, Roughrider Industries, State Hospital, James
River Correctional Center, and Developmental Center.
The committee heard about facility programs, institu-
tional needs for major improvements, problems institu-
tions or other facilities may be encountering during the
interim, and information on land and building utilization.
The tour group minutes are available in the Legislative
Council office and will be submitted in report form to the
Appropriations Committees during the 2005 legislative
session.



BUDGET COMMITTEE ON HEALTH CARE

The Budget Committee on Health Care was assigned

the following study responsibilities:

1. Section 14 of 2003 House Bill No. 1004 directed
a study of the nursing home survey process,
including a review of federal, state, and local
agency procedures and requirements that result
in additional costs, duplicated procedures, and
added regulations for nursing homes, and the
potential* for mitigating the impact of new
mandated federal rules through collaboration
between the State Department of Health and the
Department of Human Services and the submis-
sion of waiver requests.

2. Section 11 of 2003 House Bill No. 1430 directed
a study of the value of medical assistance
program use of benefit purchasing pools,
preferred drug lists, and other pharmacy benefit
management concepts, including the fiscal
impact of the appeals and grievance process on
existing programs.

3. Section 16 of 2003 Senate Bill No. 2012
directed a study of the feasibility and desirability
of establishing an advisory council for the
medical assistance (Medicaid) program of the
Department of Human Services. The
committee received approval from the chairman
of the Legislative Council to expand the study to
include a review of Medicaid payments, access
to services, and utilization.

4, Recommend a private entity, after receiving a
recommendation from the Insurance Commis-
sioner, for the Legislative Council to contract
with to provide a cost-benefit analysis for legisla-
tive measures mandating health insurance
coverage of services or payment for specified
providers of services, or an amendment that
mandates such coverage or payment, pursuant
to North Dakota Century Code (NDCC) Section
54-03-28.

The committee was also assigned the responsibility

to receive reports from:

¢ The State Health Officer regarding the implemen-
tation of the community health grant program,
pursuant to NDCC Section 23-38-02.

* The State Board of Nursing on its study of the
nursing educational requirements in this state
and the nursing shortage in this state and its
implications for rural communities, pursuant to
NDCC Section 43-12.1-08.2.

* The Department of Human Services describing
enrollment statistics and costs associated with
the children’s health insurance program state
plan, pursuant to NDCC Section 50-29-02.

Committee members were Senators Judy Lee (Chair-

man), Robert S. Erbele, Tom Fischer, Ralph L. Kilzer,
Tim Mathern, and Russell T. Thane and Representatives
David Drovdal, Joyce Kingsbury, Gary Kreidt, Ralph
Metcalf, Carol A. Niemeier, Vonnie Pietsch, Todd Porter,
Jo Ann Rodenbiker, Sally M. Sandvig, Dale C.
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Severson (until his death on November 4, 2003), Gerald
Uglem, and Don Vigesaa.

The committee submitted this report to the Legislative
Council at the biennial meeting of the Council in
November 2004. The Council accepted the report for
submission to the 59th Legislative Assembly.

NURSING HOME SURVEY PROCESS

Section 14 of 2003 House Bill No. 1004, the appro-
priations bill for the State Department of Health, directed
a study of the nursing home survey process, including a
review of federal, state, and local agency procedures
and requirements that result in additional costs, dupili-
cated procedures, and added regulations for nursing
homes. In addition, the committee was directed to study
the potential for mitigating the impact of new mandated
federal rules through collaboration between the State
Department of Health and the Department of Human
Services and the submission of waiver requests. The
committee studied the potential for mitigating the impact
of all mandated federal rules, state licensing, and other
governmental requirements.

Nursing Home Certification and State Licensure

Nursing homes that provide services to residents for
reimbursement under Medicare or Medicaid must be
certified as meeting certain federal minimum require-
ments established by Congress. Certification is
achieved through routine facility surveys performed by
states under contract with the Centers for Medicare and
Medicaid Services. There are two types of federally
required nursing home surveys conducted, commonly
referred to as health and life safety code surveys.
The State Department of Health is the agency respon-
sible for conducting both types of nursing home surveys.

North Dakota Administrative Code  Section
33-07-03.2-03 requires nursing homes to obtain a
license from the State Department of Health to operate
in North Dakota. The State Department of Health issues
renewal licenses to nursing homes found to be in compli-
ance with licensing requirements, as determined by peri-
odic unannounced health and life safety code surveys
conducted by the department. Nursing homes are not
subject to federal survey requirements if they do not
participate in the Medicaid or Medicare program;
however, all facilities must meet the state licensing
requirements.

The Department of Human Services has an agree-
ment with the State Department of Health to complete
the survey process for nursing homes that wish to
participate in the Medicaid program. The Department of
Human Services pays the survey costs relating to the
Medicaid program. The Department of Human Services
appropriation for the 2003-05 biennium includes approxi-
mately $1.6 million, of which approximately $400,000 is
from the general fund, for nursing home survey costs.



Health Surveys

The commitiee learned the State Department of
Health survey protocol includes interviewing a sample of
residents and family members about the residents’ life
within the nursing home, interviewing caregivers and
administrative staff, and reviewing clinical records.
Title 42 of the Code of Federal Regulations, Part 483,
provides detailed federal regulatory standards that
nursing homes must meet. Health surveys examine
various areas of service provided by nursing homes,
including administration, quality of care, residents' rights,
and dietary services.

The committee learned there are 84 state-licensed
skilled nursing homes in North Dakota--81 of which are
certified for both Medicare and Medicaid and 3 are certi-
fied for Medicare only. The State Department of Health
health program survey teams conduct both state licen-
sure and federal certification surveys during the same
visit. The team spends approximately 10 percent of its
time on state licensure requirements and 90 percent on
federal certification requirements. Nursing homes may
apply to the Centers for Medicare and Medicaid Services
for waivers from federal regulatory standards. However,
North Dakota does not have any approved temporary
waivers relating to the health survey standards.

Life Safety Code Surveys

The committee learned the State Department of
Health is the only entity in North Dakota which conducts
Life Safety Code compliance surveys in nursing homes.
Life Safety Code surveys follow the National Fire
Protection Association Standard 101, which sets
minimum building design, construction, operation, and
maintenance requirements necessary to protect building
occupants from dangers caused by fire, smoke, and
toxic fumes. Section 483.70 of Title 42 of the Code of
Federal Regulations requires nursing homes to meet the
provisions of the Life Safety Code. The committee
received information from representatives of the State
Fire Marshal's office, State Department of Health,
Department of Human Services, and the State Building
Code function of the Department of Commerce
regarding ways to improve communication and collabo-
ration among agencies with Life Safety Code inspection
responsibilities associated with nursing home construc-
tion projects.

The committee learned prior to 1995 the State Fire
Marshal's office conducted Life Safety Code surveys
under contract with the State Department of Health. The
contract with the State Department of Health was discon-
tinued because of funding and staffing concerns that
prevented the State Fire Marshal from conducting the
surveys.

The committee learned that state ficensing rules for
nursing homes require the State Department of Health to
review and provide prior approval for plans and specifi-
cations for all construction, modifications, and alterations
of nursing homes to ensure that all applicable standards
are met, including the Life Safety Code, Americans with
Disabilities Act, and electrical and plumbing standards.
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The department reviews construction plans submitted by
each facility and relies on the facility, its architect, and
contractors to construct each project in accordance with
the reviewed plan.

The committee learned the State Department of
Health has not identified any cases in which a Life Safety
Code violation was overlooked during the planning
review. Representatives of the State Department of
Health indicated a nursing home's architect is respon-
sible for quality assurance and should have an under-
standing of Life Safety Code regulations. The nursing
home's architect would most likely be responsible for
costs incurred to correct Life Safety Code violations if
such provisions are addressed in the contract.

The committee learned the State Department of
Health employs two Life Safety Code surveyors who
conduct approximately 200 onsite, unannounced surveys
per year. The department indicated it does not have
sufficient staff to inspect construction prior to occupancy
of a building. The committee learned the State Depart-
ment of Health had proposed in its 2003-05 biennium
budget request adding one full-time equivalent position
and $84,568 in special funds from increases in hospital
licensing fees to conduct Life Safety Code reviews
during the construction process, which was not
approved.

The committee learned that the State Department of
Health does not "track" the annual number of construc-
tion projects undertaken by North Dakota nursing
homes. Representatives of the State Department of
Health indicated approximately 75 to 100 plans for
nursing home construction projects of various sizes have
been approved by the department during the first eight
months of 2004. However, the number of projects that
will exceed $250,000 in cost was not available.
Members of the committee indicated that the State
Department of Health should be able to provide Life
Safety Code construction inspections within its budget
for the most expensive nursing home projects under-
taken each year.

The committee heard testimony from a representa-
tive of the North Dakota Long Term Care Association
regarding the value of Life Safety Code inspections
during the construction process. Additional inspections
prior to completion or "signing off' on a construction
project would make it easier for nursing homes to hold
contractors and architects responsible for correcting Life
Safety Code violations and allow the nursing homes to
avoid additional unexpected costs. The association
would support a per project inspection fee or a general
fund appropriation to the State Department of Health to
fund the additional inspections but would not support an
increase in licensing fees. The State Department of
Health does not have statutory authority to charge for the
inspection of nursing homes during the construction
process.

The committee learned the Department of
Commerce role in the issue is maintaining, updating, and
promoting the North Dakota State Building Code. The
Life Safety Code, however, is not a building code and is
not part of the State Building Code. Life Safety Code



inspections are required annually, while the State
Building Code inspections are only necessary for new
construction or remodeled buildings. North Dakota
Century Code Chapter 54-21.3 provides for a State
Building Code but does not require cities, counties, and
townships to enforce the code. The law permits cities,
counties, and townships to amend the State Building
Code to meet local needs. The committee learned most
local governments do not have the capacity to enforce
the State Building Code and thus the Life Safety Code
survey may be the first onsite inspection that occurs at a
nursing home.

Nursing Home Deficiency Citations

The committee received testimony from representa-
tives of nursing homes regarding the nursing home
survey process and the issuance of deficiency citations,
including:

1. The survey process is an adversarial relationship
between the State Department of Health and each
nursing home, instead of a relationship with a
team of professionals who have the same
common goal.

2. The survey process sometimes generates unnec-
essary costs to a nursing home.

3. Nursing homes that have repeat citations within
certain areas have experienced significant
increases in general liability insurance rates.

4. Many nursing homes believe the informal dispute
resolution process does not work.

When a State Department of Health survey team
determines that a nursing home does not meet a specific
regulation, the department issues a deficiency citation
based on the scope and severity of the violation. The
State Department of Health has 10 working days to send
the deficiency citation to the nursing home and a nursing
home has to respond with a written plan of deficiency
correction to the State Department of Health within
10 calendar days.

If a plan of deficiency correction is not acceptable, the
Centers for Medicare and Medicaid Services is consulted
and must concur with survey findings before the Centers
for Medicare and Medicaid Services will impose a
remedy or action necessary for the nursing home to
correct the deficiency. Depending on the nature of the
deficiency citation, various remedies are enforced
against the nursing home, ranging from Category 1
remedies, which include state monitoring, directed plans
of correction, or directed inservice training to Category 2
remedies, which include civil penalties of $50 to
$3,000 per day and deny Medicaid payment for new
admissions or all residents. The State Department of
Health follows up with the nursing home to verify that the
concerns were corrected and once verified, the nursing
home receives recertification. If problems are not
corrected, the Centers for Medicare and Medicaid Serv-
ices may terminate its agreement with the nursing home
or assign additional penalties of up to $10,000 per day.

The committee learned the Centers for Medicare and
Medicaid Services mandates a Category 2 remedy for a
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nursing home that for two consecutive years receives a
Level G deficiency rating--an isolated case that results in
a negative outcome that has negatively affected a resi-
dent's ability to achieve his or her highest functional
status. The State Department of Health will notify the
nursing home 15 days prior to the actual enforcement of
the ban or denial of payment for new admissions. The
nursing home may use that period to fill resident vacan-
cies and if the deficiency is corrected during the period,
the ban will be rescinded.

The committee learned the State Department of
Health is required to follow federal regulations when
conducting surveys of nursing homes and is subject to
annual review by the regional office of the Centers for
Medicare and Medicaid Services. Approximately 98 or
99 percent of deficiency citations are related to federal
requirements. If the state surveyors do not follow federal
regulations, the state survey team will receive a low
review score and the state could possibly lose federal
Medicaid funds. State surveyors are not allowed to
make informal recommendations to health care facilities
during the survey process.

Informal Dispute Resolution Process

The informal dispute resolution process provides an
opportunity for nursing homes to present evidence to the
State Department of Health that will refute deficiencies or
correction orders. According to the state operations
manual, which is based on a federal publication that
defines the requirements for the informal dispute resolu-
tion process, the state survey agency makes the final
decision. The Centers for Medicare and Medicaid Serv-
ices has issued directives to state survey agencies
providing that an independent, informal dispute resolu-
tion process may serve only as a recommendation to the
state survey agency and the Centers for Medicare and
Medicaid Services will not reimburse state agencies for
costs associated with an outside review process.

Recommendations

The committee encourages the State Department of
Health to review Life Safety Code inspection procedures
and provide options, within available resources, to the
59th Legislative Assembly (2005) for the State Depart-
ment of Health to provide for any construction inspec-
tions necessary to ensure compliance with the Life
Safety Code upon completion of a construction project.

PHARMACY ASSISTANCE

PROGRAM STUDY

The 58th Legislative Assembly (2003) approved
House Bill No. 1430 which provided for the establish-
ment of a medical assistance drug use review program
and drug prior authorization program in the Department
of Human Services and authorized the creation of a
15-member Drug Use Review Board. The board's duties
include cooperating with the department to create and
implement a prospective and retrospective drug use
review program for outpatient prescription drugs for the




medical assistance or Medicaid program. Section 11 of
2003 House Bill No. 1430 directed a study of the value of
the medical assistance program's use of Dbenefit
purchasing pools, preferred drug lists, and other phar-
macy benefit management concepts, including the fiscal
impact of the appeals and grievance process on existing
programs.

North Dakota's Medicaid

Prescription Drug Costs

The 58th Legislative Assembly appropriated
$95,207,239, which includes $25,712,069 from the
general fund, for prescription drug costs in the Medicaid
program. This represents an increase of $16,091,517,
or 16.9 percent more than the 2001-03 biennium appro-
priation. The increase in Medicaid prescription drug
costs is attributed to increased drug costs, the changing
structure of health care, the development and use of
more expensive drug treatments, and the increasing
number of prescriptions.

The committee learned that as of January 2004, the
average cost of a prescription paid for by the North
Dakota Medicaid program was $55. The average cost of
a brand name drug prescription was $95, compared to
the average cost of a generic drug prescription of $19.
Approximately $4.8 million is paid monthly for Medicaid
prescription drugs, with approximately 22,000 Medicaid
recipients having at least one prescription filled each
month. Each recipient has an average of four prescrip-
tions filled each month.

The North Dakota Medicaid program began requiring
a $3 recipient copayment for brand name drugs in
August 2002. A copayment is not required for generic
drugs. Prior to the copayment requirement, 55 percent
of Medicaid medication purchases were for brand name
drugs and 45 percent were for generic drugs. In
June 2004, 48 percent of medication purchases were
brand name drugs and 52 percent were generic drugs.
Every 1 percent increase in the use of generic drugs
saves the Medicaid program approximately $850,000 a
year, of which $269,000 is from the general fund.

North Dakota's Medicaid pharmaceutical reimburse-
ment rates are based on the average wholesale price
less 10 percent for brand name drugs and the maximum
allowable cost for generic drugs. The dispensing fee
rate paid pharmacies is $5.60 for generic drugs and
$4.60 for brand name drugs.

North Dakota currently has over 300 Medicaid recipi-
ents on a "lock-in" or "coordinated care" program. These
individuals are required to select one physician, one
pharmacy, and one dentist to assume primary responsi-
bility for their care. This program allows all providers of
care to gain more insight into a patient's overall care and
to prevent misutilization of medical services.

An applicant or enrollee has a right to appeal to the
Department of Human Services if there is a reduction,
termination, or denial of Medicaid benefits. A grievance
is a process of appealing to the Department of Human
Services a Medicaid-related decision other than
coverage of health services or payment of benefits,
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including matters such as not including a drug on a
preferred drug list or requiring prior authorization for a
particular drug.

Drug Use Review Board

The Drug Use Review Board is an advisory board
consisting of 15 members. The pharmacy administrator
of the Department of Human Services and the medical
consultant to the department are ex officio nonvoting
members. The remaining 13 members of the board are
appointed by the executive director of the Department of
Human Services and include physicians and pharma-
cists residing in varying locations throughout North
Dakota with various areas of expertise. The board
members serve staggered three-year terms. The board
meets at least quarterly and may meet at other times by
teleconference or electronically.

The federal statutory authority for the Drug Use
Review Board is contained in the Code of Federal Regu-
lations. These regulations require states to establish a
Drug Use Review Board and prescribe the professional
makeup of the Drug Use Review Board. The Code of
Federal Regulations provides that the state Medicaid
agency is ultimately responsible for ensuring that the
drug use review program is operational and conforms
with the regulations. The state Medicaid agency has the
authority to accept or reject the recommendations of the
Drug Use Review Board.

Prior Authorization Program

Prior authorization is a process in which certain drugs
cannot be prescribed until authorization is received from
a Medicaid agency or insurer. The Department of
Human Services provides related medical and clinical
criteria, cost information, and utilization data to the Drug
Use Review Board for review and consideration. The
board considers the department's data and information
from other sources in deciding whether to place a drug
on the prior authorization list.

The committee learned there is very little difference
between a preferred drug list and a prior authorization
program. A preferred drug list is a newer term
describing a broad prior authorization program. North
Dakota's prior authorization program does not allow
"supplemental rebates” or additional discounts from drug
manufacturers in exchange for keeping medications off
the prior authorization list, which is the primary difference
between a preferred drug list and a prior authorization
program. The committee heard testimony from repre-
sentatives of the Department of Human Services indi-
cating that additional Medicaid cost-savings could be
realized if the state allowed supplemental rebates.

North Dakota's prior authorization program permits a
pharmacy to issue a five-day supply for new prescrip-
tions, which is intended to cover the time needed for the
pharmacy to complete the prior authorization form,
receive documentation from the physician, and submit
the form to the Department of Human Services. The
Department of Human Services is required to respond to
the prior authorization request within 24 hours.



The committee learned that as of August 2004, the
Drug Use Review Board has required prior authorization
for two classes of drugs—antihistamines and proton
pump inhibitors, used to treat acid reflux disease. Any
medication within these drug classes that is not on the
approved list requires authorization from the Department
of Human Services before it can be prescribed to a
Medicaid recipient. The savings per dose realized from
the preapproved medications as compared to the medi-
cations that require prior authorization are $1.70 for the
antihistamines and $3.58 for the proton pump inhibitors.
The Medicaid program currently pays for more than one
million doses per year in each of these two drug classes.

The 58th Legislative Assembly appropriated
$1,450,000, of which $725,000 is from the general fund,
for the Department of Human Services to contract with a
vendor to provide prior authorization services for the
2003-05 biennium. The committee learned that because
of the limited number of drug classes requiring prior
authorization, the Department of Human Services was
initially able to internally operate the prior authorization
program. However, the Department of Human Services
plans to issue a request for proposals for prior authoriza-
tion services prior to December 31, 2004. The antici-
pated cost for a vendor to operate the prior authorization
program for the 2005-07 biennium is approximately
$1,450,000.

Prescription Connection for

North Dakota Program

The committee received information on the Prescrip-
tion Connection for North Dakota program administered
by the Insurance Commissioner's office, pursuant to
NDCC Section 26.1-01-11. Prescription Connection for
North Dakota is a program that connects qualified, low-
income people with discount prescription drugs direct
from the pharmaceutical. manufacturer. The goal of the
program is to provide as much access to information on
pharmaceutical assistance programs as possible to resi-
dents while also providing one-on-one assistance, if
necessary. There are over 150 volunteers statewide
providing program assistance to individuals. As of
May 2004 approximately 5,000 North Dakota residents
received assistance from the Prescription Connection for
North Dakota Program, with total benefit savings realized
of approximately $2.5 million. The web site address for
the program is www.rxconnectnd.org.

Federal Medicare Prescription Drug,

Improvement, and Modernization Act of 2003

The committee received information on the federal
Medicare Prescription Drug, Improvement, and Moderni-
zation Act of 2003, including its impact on the state
Medicaid program. Phase 1 of the federal program, in
place from June 2004 to December 2005, provides for
the issuance of a prescription drug card and an annual
$600 drug credit to certain low-income Medicare benefi-
ciaries. Eligible Medicare beneficiaries who do not have
other prescription drug coverage may receive one of
several cards offered by various entities which provide

discounts of up to 25 percent for certain prescription
drugs. The discount cards vary as to the types of drugs
covered in each class and may cost up to $30. Medicaid
recipients already receive drug coverage and thus will
not be eligible for a discount card.

Phase 2 of the federal program, referred to as
Medicare - Part D, begins in January 2006 and estab-
lishes a drug payment program for Medicare recipients.
Phase 2 provides subsidies to pay for all or part of
monthly insurance premiums, deductibles, cost-sharing,
and coverage limits based on an individual's income and
assets. The Medicare program will be required to pay
for dual-eligible recipients, or individuals who receive
Medicare and also some form of Medicaid assistance,
enrolled in Medicare - Part D. However, state Medicaid
programs are required to pay a portion of related Medi-
caid savings to the federal government. This "clawback"
provision requires states to originally pay 90 percent of
the estimated state savings back to the federal govern-
ment, which is gradually reduced to 75 percent of
savings by 2014.

Other information and Testimony

The committee received information from Dr. Randy
Seifert, PharmbD, Seifert and Associates, Santa Barbara,
California, on prescription drug cost containment
programs. The committee learned there has been an
increase in the use of tiered pharmacy benefit programs,
with three-tiered programs being the most common. A
tiered program requires varying copayments based on
the drug utilized. A three-tiered program consists of
generic drugs, preferred brand name drugs, and nonpre-
ferred brand name drugs, with generic drugs having the
smallest percentage copayment and nonpreferred brand
name drugs the largest. Increases in copayments
generally result in reduced utilization of prescription
drugs, with the greatest impact on individuals who make
less than $25,000 per year.

The committee learned advertising by pharmaceutical
companies provides consumers with a better awareness
of disorder treatment; however, it may also increase
unnecessary drug utilization. It is estimated 13 percent
of adults in the United States have received a specific
prescription in response to a drug advertisement.

Several factors have been identified that increase
prescription drug utilization and costs, including:

* Greater public perception of the value of
pharmacies.

Increase in disease identification.

Changes in treatment options.

Changes in demographic - An older population.
Increases in direct consumer advertising.
Changes in physician practice patterns.
Increases in outpatient treatment, made possible
by drug treatments.

* Increases in new pharmaceuticals.

Private insurers are able to negotiate significant
discounts with pharmaceutical manufacturers for certain
classes of drugs based on the insurer's volume of
purchases or "market share." Private insurers do not




negotiate for discounts on other types of drugs, such as
antipsychotic medications, in which the Medicaid
program has a large "market share." Because price
rebates received by states are often based on the private
insurer's negotiations with drug manufacturers, states
have formed purchasing pools to negotiate additional
volume discounts.

Dr. Seifert informed the committee pharmacies
commonly purchase drugs in bulk, repackage the drugs,
and receive a new National Drug Code number for the
repackaged product. Each National Drug Code number
is assigned a new average wholesale price, which may
result in the pharmacy receiving a larger Medicaid reim-
bursement than provided by the original or "innovator"
National Drug Code. The committee learned a state
Medicaid program could limit reimbursement to pharma-
cies based on the average wholesale price provided by
the "innovator" National Drug Code, rather than the
repackaged product.

The committee received information from a represen-
tative of Outcomes Pharmaceutical Health Care
regarding Outcomes medication therapy management
services, a prescription drug cost containment program.
The program is a health care benefit offered in Florida,
lowa, and other states which provides covered members
with services from specially trained local pharmacists.
These services include comprehensive medication
review, medication cost management, drug dosage and
compliance monitoring, drug information, and over-the-
counter medication consultation. Fees for the program
are based on a per member per month basis. The fees
collected are placed in a "risk pool" to pay pharmacists
for providing covered services and for administrative
costs. Cost-avoidance savings, based on a cost-
avoidance model, are guaranteed by Outcomes Pharma-
ceutical Health Care to exceed the annual program costs
or the company will refund the difference.

The committee learned that the Department of
Human Services is evaluating alternatives for a quality
assurance program to be recommended for possible
implementation during the 2005-07 biennium. The
department will recommend a program that will achieve
the most desired results within available resources.

Recommendations
The committee makes no recommendations relating
to its pharmacy assistance program study.

MEDICAID PROGRAM STUDY

Section 16 of 2003 Senate Bill No. 2012. directed a
study of the feasibility and desirability of establishing an
advisory council for the Medicaid program of the Depart-
ment of Human Services. The commitiee received
approval from the chairman of the Legislative Council to
expand the study to include a review of Medicaid
payments, access to services, and utilization.

Medical Assistance Program Advisory Council
The North Dakota Medicaid program was authorized
in 1966, pursuant to NDCC Section 50-24.1-01, for the

76

purpose of strengthening and extending the provisions of
medical care and services to people whose resources
are insufficient to meet such costs. Pursuant to Title 42,
Code of Federal Regulations, Section 431.12, the
Department of Human Services is required to have a
Medical Care Advisory Committee for the purpose of
advising the department about health and medical serv-
ices, including participating in policy development and
program administration.

The. Medical Care Advisory Committee reviews and
makes recommendations regarding any major changes
the department intends to implement in the Medicaid
program. The committee consists of both providers and
recipient members who are appointed for either fwo-year
or three-year terms.

Medicaid Program

Medicaid is a joint state/federal program established
by Congress in 1965 and designed to pay for the health
care of certain low-income citizens. The program is
optional; however, states that decide to participate must
abide by federal laws and regulations. Participating
states are required to maintain a state plan that
describes the groups covered, types of services
provided, the method of payment used for each type of
service, and other administrative aspects of the program.
The Medicaid program must include certain services,
while other services can be provided at the state's
option. Coverage of certain categories of recipients are
also mandatory.

The federal government shares in the cost of
providing services to recipients based on the federal
medical assistance percentage for each state. The
federal medical assistance percentage is a complicated
formula that uses a three-year average of per capita
income in each state compared to the national average.
North Dakota received an enhanced federal medical
assistance percentage as federal temporary fiscal relief
to states, from April 1, 2003, through June 30, 2004.
The Department of Human Services received
$19.6 million as a result of the enhanced federal medical
assistance percentage. North Dakota's federal medical
assistance percentage rate, however, decreased from
71.31 to 68.31 percent on July 1, 2004, and is projected
to decrease to 67.49 percent on October 1, 2004, and
65.85 percent on October 1, 2005. The potential impact
of this reduction is an estimated reduction of $34 million
for the 2005-07 biennium.

The total 2003-05 Department of Human Services
appropriation for medical assistance services is
$902.6 million, of which $265.4 million is from the
general fund. The 2003-05 appropriation for long-term
care services, including nursing home services, is
$358 million, of which $122.4 million is from the general
fund.

States are required to provide Medicaid services to
certain categorically eligible recipients, including:

¢ Children and adult caretakers if deprivation exists

because of parental absence, incapacity, unem-
ployment, or underemployment.



* Individuals eligible for supplemental security
income because they are either aged, blind, or
disabled.

e Children eligible for foster care or subsidized
adoption.

* Poverty level children and pregnant women.

The committee learned the Department of Human
Services adjusted its fee schedules for the service
payments for elderly and disabled to conform to an
Attorney General's opinion providing that the use of esti-
mated prescription drug costs in determining income
levels was not the intent of the 58th Legislative
Assembly. The department reviewed each client's
income and actual prescription drug costs for retroactive
adjustments necessary to conform with the Attorney
General's opinion. Approximately 225 people received a
service fee reduction based on the revised fee
schedules.

Managed Care Program

The committee learned the Department of Human
Services Medicaid program has operated a managed
care program in Grand Forks County since 1997. In
January 2004 the program was expanded to include
Walsh and Pembina Counties. Adult caretakers and
most children are eligible to enroll in the managed care
program. The program does not cover the aged, blind,
or disabled, which are considered high-risk groups.
Federal regulations require that Medicaid recipients have
a choice of enrolling in the managed care plan or opting
for the primary care provider program. Approximately
818 individuals are enrolled in the managed care plan.
Under the managed care program, monthly payments
are provided to a managed care service provider based
on the age and gender of each recipient. The managed
care provider is responsible for all necessary medical
services outlined in the contract and is at risk if costs
exceed payments. The objective of the managed care
plan is to ensure that recipients receive preventive and
other appropriate services and to reduce overall health
care costs. The 2003-05 biennium managed care
program cost is approximately $2.9 million, of which
$900,000 is from the general fund. The Department of
Human Services realizes an estimated 2 to 3 percent
savings from the managed care program.

Methamphetamine Addiction Issues

The Budget Committee on Health Care met with the
Budget Committee on Human Services to receive testi-
mony regarding issues relating to methamphetamine
addiction and treatment. The committee learned that
studies have found that prison drug treatment services
are most effective when provided just prior to an
inmate's release. An individual needs to be drug-free
prior to receiving drug addiction treatment or it is not
effective.

The committee learned the Department of Correc-
tions and Rehabilitation collaborates with human service
centers in providing treatment services to inmates
following the inmates' release from prison. The type of
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treatment services provided is primarily based on the
severity of the addiction, rather than the type of drug
used. The physical effects of methamphetamine use
include high blood pressure, strokes, seizures, irregular
heartbeat, and impaired regulation of body heat. The
mental effects of the drug include euphoria, irritability,
paranoia, hallucinations, and depression.

The committee learned the Department of Human
Services will develop protocols for interventions with
families when parental use of methamphetamine or
other chemicals is a risk or safety concern for children.
Approximately 15 percent of foster care cases are the
result of methamphetamine manufacturing, use, or sell-
ing. Child welfare cases require significantly more staff
time when the case involves a family member who uses
methamphetamine. Counties have incurred significant
costs relating to the testing, decontamination, and
medical  evaluaton of children exposed to
methamphetamine.

Medicaid Management Information System

The 58th Legislative = Assembly appropriated
$1.6 million, of which $160,000 is from the general fund,
for the Department of Human Services to complete the
planning phase for replacing the 25-year-old Medicaid
management information system. The committee
learned that Fox Systems, Inc., was hired to assist in
determining the cost of a Medicaid management infor-
mation system replacement system, produce a cost-
benefit analysis of replacement options, and document
current and future needs of the system. Final project
reports are scheduled to be completed in fall 2004. In
addition, Fox Systems, Inc., will conduct a cost-benefit
analysis to determine if it is feasible to modify the Work-
force Safety and Insurance system to meet the Depart-
ment of Human Services Medicaid management
information system certification standards. A new Medi-
caid management information system is estimated to

cost $29 million, of which $2.9 million, or 10 percent, is

from the general fund.

The committee learned that changes were made to
the Medicaid management information system in
April 2003 relating to third-party payer requirements of
the Health Insurance Portability and Accountability Act
(HIPAA). The changes caused problems to the system
and resulted in a large number of "suspended" claims.
Prior to April 2003 the "suspense" inventory averaged
approximately 18,200 claims. Beginning in Aprii 2003
the number of claims increased dramatically and
reached a peak of aimost 62,000 in October 2003. The
Medicaid claims processing staff worked many hours of
overtime to complete programming changes necessary
to process the claims more efficiently. As of
July 31, 2004, the number of "suspended" claims had
been reduced to 25,591.

Recommendations
The committee makes no recommendations as a
result of its study of the Medical Assistance Program
Advisory Council and the Medicaid program.




MANDATED HEALTH

INSURANCE COVERAGE

North Dakota Century Code Section 54-03-28
provides that the Legislative Council is to contract with a
private entity, after receiving one or more recommenda-
tions from the Insurance Commissioner, to provide a
cost-benefit analysis of every legislative measure or
amendment mandating health insurance coverage of
services or payment for specified providers of services.
The committee was assigned the responsibility to make
a recommendation regarding this contract.

Pursuant to NDCC Section 54-03-28, a legislative
measure mandating health insurance coverage may not
be acted on by any committee of the Legislative
Assembly unless accompanied by a cost-benefit
analysis. The Insurance Commissioner is to pay the
cost of the contracted services, and the cost-benefit
analysis must include:

1. The extent to which the proposed mandate
would increase or decrease the cost of services.

2. The extent to which the proposed mandate
would increase the use of services.

3. The extent to which the proposed mandate
would increase or decrease administrative
expenses of insurers and the premium and
administrative expenses of insureds.

4. The impact of the proposed mandate on the
total cost of health care.

58th Legislative Assembly

Cost-Benefit Analyses

During the 2003 legislative session, a total of $24,316
was paid to Miliman USA for conducting cost-benefit
analyses relating to three separate bills--Senate Bill
No. 2210 ($7,867) and House Bill Nos. 1247 and 1349
($16,449). Senate Bill No. 2210, providing coverage for
substance abuse treatment, was approved by the
58th Legislative Assembly. House Bill No. 1247,
providing for outpatient prescription drugs, and House
Bill No. 1349, providing for colorectal cancer screenings,
were not approved by the 58th Legislative Assembly.
The 58th Legislative Assembly authorized $55,000 from
the insurance regulatory trust fund, the same as the
2001-03 biennium appropriation, for payment of cost-
benefit analyses of the 59th Legislative Assembly meas-
ures mandating health insurance coverage.

Insurance Commissioner Recommendations

The Insurance Commissioner recommended that
based on the work done during the 58th Legislative
Assembly, the Legislative Council contract with
Milliman USA for the §9th Legislative Assembly.

Recommendations
The committee recommends that the Legislative
Council contract with Milliman USA for cost-benefit
analyses of future legislative measures mandating health
insurance coverage pursuant to NDCC Section
54-03-28.
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COMMUNITY HEALTH GRANT PROGRAM
Pursuant to NDCC Section 23-38-02, the State
Health Officer is to provide reports to the Legislative
Council regarding the implementation of the community
health grant program no later than September 30, 2004.
The Legislative Council assigned this responsibility to the
Budget Committee on Health Care.

Community Health Trust Fund

The 56th Legislative Assembly passed House Bill
No. 1475, which created a tobacco settlement trust fund
for the deposit of ali tobacco settlement money received
by the state. Through August 31, 2004, North Dakota
has received tobacco settlement trust fund collections
totaling $129,775,775, 10 percent or $12,977,577 of
which has been transferred to the community health trust
fund.

House Bill No. 1004 (2003) appropriated $4.7 million
from the community health trust fund for the community
health grant program for the 2003-05 biennium, which is
allocated pursuant to NDCC Section 23-38-01 to student
tobacco programs (40 percent), county tobacco
programs (40 percent), and state aid (20 percent) and
appropriated $680,000 from the community health trust
fund for a tobacco "quit line." Senate Bill No. 2297
(2003) appropriated $600,000 from the community
health trust fund--$100,000 for funding the Community
Health Grant Program Advisory Committee and
$500,000 for grants for city, county, and state employee
tobacco cessation programs. Senate Bill No. 2297
provides that any unspent 2001-03 biennium funds for
city and county tobacco cessation programs may be
continued into the 2003-05 biennium. A total of
$204,053 of 2001-03 biennium unspent funds for the city
and county employee tobacco cessation program was
continued into the 2003-05 biennium.

Tobacco Programs

The primary purpose of the community health grant
program is to prevent or reduce tobacco usage by
strengthening North Dakota's community-based public
health programs. The community health grant program
addresses four broad goals:

1. Preventing initiation of tobacco use among
youth.

2. Promoting quitting among youth and adults.

3. Reducing nonsmokers' exposure to secondhand
smoke.

4. ldentifying and eliminating disparities in tobacco
use among specific population groups.

The committee received information regarding
tobacco cessation efforts in North Dakota. Typically, it
takes many years for a tobacco program to achieve
reductions in the number of people using tobacco or to
result in a reduction in illness and death from tobacco
use; however, North Dakota has some very encouraging
trends. Based on the 2003 youth risk behavior survey
for grades 9 through 12, the percentage of students
identified as smokers decreased to 30 percent, as
compared to 35 percent in 2001 and 41 percent in 1999.



The percentage of students who use smokeless tobacco
has decreased to 10 percent, as compared to 13 percent
in 2001 and 15 percent in 1999. The percentage of
students who were younger than 13 when they smoked
their first cigarette has decreased to 37 percent, as
compared to 44 percent in 2001.

The committee learned the State Department of
Health will "track” outcomes of the city, county, and state
employees in tobacco cessation programs for 3, 6, 9,
and 12 months after participation in the program. Local
public health units have established cessation programs
in 69 locations in 42 counties in North Dakota. Data
from cessation programs that have been in existence for
more than one year indicate 12-month quit rates ranging
from 33 to 58 percent. Research has indicated that a
high percentage of individuals who have quit smoking for
more than one year tend not to start smoking again.

The North Dakota Public Employees Retirement
System smoking cessation program is designed to help
state employees and family members to stop using
tobacco. The members who participate in the program
are enrolled in tobacco cessation counseling at local
agencies or public health units. The program provides
reimbursement for eight weeks of counseling services
and medication to facilitate smoking cessation. A total of
26 members, including 18 employees and 8 family
members, participated in the program from January to
June 2004. Participants had used tobacco an average
of 25.9 years before entering the program.

The committee learned all county jails in North
Dakota except the county jail in Rolette County are
smoke-free. Also, the State Penitentiary, Youth Correc-
tional Center in Mandan, county detention centers for
youth, and youth group homes and residential treatment
centers are smoke-free.

The tobacco "quit line" was implemented on
September 20, 2004. it is a collaborative effort with the
University of North Dakota Department of Community
Medicine and the Mayo Clinic tobacco "quit line." The
Mayo Clinic tobacco "quit line" staff will oversee the
training of the North Dakota staff.

The committee learned the State Department of
Health anticipates the entire $4.7 million in grants for the
community health grant program will be spent by local
public health units.  Approximately $1.68 million, or
44.8 percent, of the $3.76 million appropriated for county
and student tobacco programs was spent during the first
year of the 2003-05 biennium.

Recommendations
The committee makes no recommendations
regarding the implementation of the community health
grant program.

STATE BOARD OF NURSING REPORT

North Dakota Century Code Section 43-12.1-08.2,
which is effective through September 30, 2006, provides
that the State Board of Nursing may review and study
the nursing educational requirements and the nursing
shortage in this state and the implications for rural
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communities. The State Board of Nursing is to report
annually on the progress of the study, if undertaken, to
the Legislative Council.  The Legislative Council
assigned this responsibility to the Budget Committee on
Health Care.

Nursing Shortage Study

The committee learned that the State Board of
Nursing contracted with the University of North Dakota
Center for Rural Health in 2002 for a two-year study of
the nursing educational requirements and the nursing
shortage in North Dakota and the implications for rural
communities. The study concluded:

1. Salary and benefits for both clinical nurses and
nursing faculty should be increased to reflect
-training and experience.

2. The number of students admitted to nursing
education programs should be increased and
distance learning or alternative programs should
be offered.

3. The work environment for nurses should be
improved by increasing nurses' representation in
decisionmaking.

4, Staffing levels should be adjusted to allow
nurses to provide more direct patient care and a
less stressful work environment.

5. Recruitment efforts should be increased to
develop more interest in the nursing field.

The committee learned that based on reports from
nursing education programs, the number of nursing
students in North Dakota has remained’ stabie or
increased. There are approximately 11,000 licensed
nurses in North Dakota. However, a large number of
nurse retirements are expected in the next few years.
The greatest shortage of nurses is in rural areas and
approximately 63 percent of North Dakota nurses are
located in the eight most populous counties.

The committee learned that, as part of the study,
surveys were conducted of public health agencies,
nursing students, licensed nurses, public health agen-
cies, hospitals, and other health care facilities. Nursing
students attending North Dakota nursing programs;
Northland Community College in East Grand Forks,
Minnesota; Minnesota State University - Moorhead,
Minnesota; and Concordia College in Moorhead, Minne-
sota, were included in the study. North Dakota residents
attending other nursing programs located near the North
Dakota border were not included in the survey.

Nursing Education Requirements

The committee learned that as of June 2004, there
are 11 nursing programs in North Dakota--6 in North
Dakota University System institutions, 3 in private
colleges, and 2 in tribal colleges. Collectively these
programs have a total enrollment of 298 licensed prac-
tical nurse (LPN) students, 881 registered nurse (RN)
students, and 153 master's level students. Most of the
programs do not maintain waiting lists, but because
some students apply to more than one college, there
may be waiting lists between the time admission




decisions are made and classes start. The waiting lists
are primarily at the LPN program level. Most programs
have increased entering class size over the past two
years.

The 58th Legislative Assembly approved House Bill
No. 1245, which reduced the educational requirements
for RN and LPN programs in North Dakota. The
committee learned the State Board of Nursing finalized
rules for RN and LPN programs to comply with the new
law in April 2004. The State Board of Nursing received a
proposal for approval in May 2004 from four state
colleges that have formed a consortium (the Dakota
Nurse program) and plan to begin offering RN and LPN
degrees. Those colleges include Williston State College,
Minot State University - Bottineau, Lake Region State
College, and Bismarck State College. The final site
review for the colleges was completed on June 22, 2004.

The committee learned that immediately after the
final site review was completed, the State Board of
Nursing provided an informal recommendation to the
Dakota Nurse program that the curriculum for both the
RN and LPN programs needed to be reworked. Repre-
sentatives of the State Board of Nursing testified that the
curriculum did not include all the components necessary
for the nursing students to become safe practitioners.
Members of the committee encouraged the State Board
of Nursing and college representatives to work coopera-
tively in order to refine the curricula model.

In July 2004 the State Board of Nursing granted initial
approval to the Dakota Nurse practical nurse program
through July 2005 with an interim report due by
January 1, 2005, addressing the areas of partial
compliance.

During a September 15, 2004, meeting, the board
granted initial approval to the Dakota Nurse associate
degree registered nursing program through March 2006.
The colleges will be required to verify or address areas
of concerns within the next year relating to faculty qualifi-
cations, clinical facilities, program and student policies,
student satisfaction, and revisions to program evaluation.
The Dakota Nurse associate degree registered nursing
program is scheduled to start in fall 2005.

The committee learned the State College of Science
will continue to offer an associate in applied science
degree in licensed practical nursing and has plans for
adding a transitional associate degree registered nursing
program.

Recommendations
The committee makes no recommendations
regarding the State Board of Nursing study of the
nursing educational requirements or the nursing
shortage.

CHILDREN'S HEALTH INSURANCE
PROGRAM REPORT
North Dakota Century Code Section 50-29-02
requires the Department of Human Services to report
annually to the Legislative Council and describe enroll-
ment statistics and costs associated with the Healthy
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Steps program (children's health insurance program).
The Legislative Council assigned this responsibility to the
Budget Committee on Health Care.

The committee learned that during the federal fiscal
year ended September 30, 2003, the Department of
Human Services spent $3,455,539 for premium
payments to Noridian Mutual Insurance Company, of
which $765,403 was from the general fund. The admin-
istrative costs for the Healthy Steps program during the
same period was $79,677, of which $17,648 was from
the general fund.

Phase Il of the Healthy Steps program, which
provides coverage to those children who were previously
ineligible for Medicaid because of excess income, was
implemented in January 2002. The Healthy Steps
program provides coverage for the children of families
whose income does not exceed 140 percent of the
poverty level based on net income. Medicaid considers
a child to be from birth to 21 years of age. The total
expenditures incurred during the federal fiscal year
ended September 30, 2003, for Phase lI of the program
was $3,016,734, of which $668,205 was from the
general fund.

The unduplicated number of children enrolled in
Medicaid or Healthy Steps since the 1999 federal fiscal
year is: )

Fiscal Year Ending Combined Total
September 30, 1999 29,783
September 30, 2000 31,938
September 30, 2001 31,534
September 30, 2002 35,155
September 30, 2003 40,313

The number of children enrolled in the Healthy Steps
program as of June 1, 2004, compared to the total popu-
lation for each region is:

Population
of Children| Children
Per 2000 Enrolied |Percentage
Region (Service Area) Census |June 1,2004| Enrolled
Region 1 (Northwest 7,869 212 2.7%
human service area)
Region 2 (North Central 23,952 298 1.2%
human service area)
Region 3 (Lake Region 13,760 230 1.7%
human service area)
Region 4 (Northeast 23,655 165 0.7%
human service area)
Region 5 (Southeast 41,322 312 0.8%
human service area)
Region 6 (South Central 15,089 298 2.0%
human service area)
Region 7 (West Central 35,794 556 1.6%
human service area)
Region 8 (Badlands 10,437 282 2.7%
human service area)
Total 171,778 2,353 1.4%




Recommendations
The committee makes no recommendations
regarding the children’s health insurance program state
plan.

BUDGET TOURS

During the interim, the Budget Committee on Health
Care functioned as a budget tour group of the Budget
Section and visited the Southeast Human Service
Center, Fort Abercrombie, and the Veterans Home. In
addition, the committee received a budget report on the
Northeast Human Service Center. The committee
received testimony regarding facility programs, over-
views of clients or individuals served, and problems that
facilities may be encountering during the interim. The
tour group minutes are available in the Legislative
Council office and will be submitted in report form to the
Appropriations Committees during the 59th Legislative
Assembly.

The committee learned that the Veterans Home is
considering requesting approval from the Legislative
Assembly to add skilled care beds for dementia and
aggressive behavior. The Veterans Administration will
pay 65 percent of the cost to operate the units. Because
existing staff will be used, it is estimated that a general
fund savings of $500,000 per biennium could be
realized. Approximately 12 to 14 skilled beds would be
added for a dementia unit and 3 to 5 beds for an aggres-
sive behavior unit. Efficiencies would result from a larger
unit allowing for more effective staffing patterns.

The 58th Legislative Assembly approved House Bill
No. 1007, which authorized the Department of Human
Services to purchase eight skilled care nursing beds

81

after April 14, 2003, from funding available from the bed
reduction incentive program, pursuant to Section 23 of
2001 House Bill No. 1196, and transfer the purchased
beds to the Veterans Home. The committee learned that
the Veterans Home would have had to move 17 basic
care beds to add the 8 skilled care beds. In addition,
there were several Life Safety Code and funding issues
that prevented the plan from being financially "viable."

The committee learned the eight skilled care bed
addition was estimated to generate an additional
$250,000 in special funds revenues for the Veterans
Home. The 58th Legislative Assembly reduced the
Veterans Home general fund appropriation by $250,000
in anticipation of the additional revenues, which will not
be received resulting in a potential general fund defi-
ciency appropriation request for consideration by the
59th Legislative Assembly. Representatives of the
Veterans Home indicated that the 2005-07 biennium
"hold-even" base budget request does not replace the
$250,000 of revenues which would have been received
from the skilled care nursing bed addition.

Recommendations

The committee encourages the Veterans Home to
present information to the Appropriations Committees
during the 59th Legislative Assembly on the cost and
feasibility of developing a dementia skilled care unit at
the Veterans Home and on the budget adjustments
necessary for the 2005-07 biennium to restore funding
reductions made in anticipation that eight skilled care
beds would be added to the Veterans Home during the
2003-05 biennium.




BUDGET COMMITTEE ON HUMAN SERVICES

The Budget Committee on Human Services was
assigned responsibilities in four areas. Senate Concur-
rent Resolution No. 4001 provided for a study of human
service centers, including the delivery of services and the
cost versus benefit of those services, the possibility of
combining service centers and the administrative costs
of the centers related to the programs and clients
served, third-party reimbursements, and human service
center competition with private providers.

Section 14 of Senate Bill No. 2012 provided for a
study of the administrative costs of human service
programs, including costs incurred by the central office
of the Department of Human Services, human service
centers, and county social services and a review of the
effects of the 1997 "swap" legislation on state and county
human services program costs.

Senate Bill No. 2086 provided that the Legislative
Council receive reports from the Department of Human
Services regarding its progress in developing a fee-for-
service payment system for developmental disabilities
treatment or care centers and to receive certification
from the department by October 1, 2004, on whether the
department and developmental disabilities services
providers have reached an agreement on a new fee-for-
service payment system.

Section 5 of House Bill No. 1014 provided that the
Legislative Council receive a report from the Children's
Services Coordinating Committee at least twice during
the 2003-04 interim on the amount of "refinancing” funds
generated and the uses of the funds for the
2003-05 biennium.

Committee members were  Representatives
Clara Sue Price (Chairman), Jeff Delzer, William R.
Devlin, Gary Kreidt, Vonnie Pietsch, Louise Potter, Robin
Weisz, and Alon Wieland and Senators Bill L. Bowman,
Richard Brown, Tom Fischer, Joel C. Heitkamp, Aaron
Krauter, Judy Lee, Harvey Tallackson, and Russell T.
Thane.

The committee submitted this report to the Legislative
Council at the biennial meeting of the Council in
November 2004. The Council accepted the report for
submission to the 59th Legislative Assembly.

HUMAN SERVICE CENTER STUDY

Senate Concurrent Resolution No. 4001 provided that
the Legislative Council study the delivery of services and
cost versus benefit of those services provided by the
eight human service centers, to consider the possibility
of combining human service centers and the administra-
tive costs of the centers related to the programs and
clients served, and to study third-party reimbursement
and human service center competition with private
providers.

Background
The Department of Human Services operates eight
regional human service centers--Northwest Human
Service Center in Williston, North Central Human

Service Center in Minot, Lake Region Human Service
Center in Devils Lake, Northeast Human Service Center
in Grand Forks, Southeast Human Service Center in
Fargo, South Central Human Service Center in Jame-
stown, West Central Human Service Center in Bismarck,
and Badlands Human Service Center in Dickinson.

The committee reviewed the history of the human
service centers and learned they were established in
1982. Previously, services were offered through area
social service centers, the regional vocational rehabilita-
tion offices, and mental health and retardation centers.
The centers were developed to coordinate and avoid
duplication of services and to enhance a comprehensive
approach to serving clients.

2003-05 Budget
The following schedule provides the 2003-05 bien-
nium appropriation and the authorized full-time equiva-
lent (FTE) positions for each human service center:

2003-05 Biennium
Human Service General Other
Center Fund Funds Total FTE
Northwest $3,630,039 $3,645,640 $7,275,679 | 51.00
Human Service
Center
North Central 7,841,196 6,723,674 14,564,870 | 114.78
Human Service
Center
Lake Region 4,637,960 3,782,973 8,420,933 | 63.00
_Human Service
Center
Northeast 7,996,363 11,444,820 19,441,183 | 136.90
Human Service
Center
Southeast 9,509,320 11,215,222 20,724,542 | 184.20
Human Service
Center
South Central 5,627,107 5,731,868 11,358,975 | 86.00
Human Service
Center
West Central 8,463,209 9,121,635 17,584,844 | 120.00
Human Service
Center
Badlands Human 4,365,904 4,558,723 8,924,627 | 78.00
Service Center
Mental health 250,000 250,000 0.00
contingency
Total $52,321,098 | $56,224,655 | $108,545,653 | 833.88

The committee reviewed information on changes
made to the original legislative appropriations and
authorized FTE positions for each human service center
during the 2003-05 biennium and on the status of each
human service center's 2003-05 biennium budget. The
committee learned that to assist with providing for
undesignated general fund reductions made by the
Legislative Assembly, the human service centers were
asked to make budget reductions where possible. The
centers identified certain administrative and other reduc-
tions that reduced total general fund budgets for the
centers from $52.1 million to $51.7 milion. The
committee learned for the first year of the biennium, the
human service centers spent a total of $51.1 million of
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$109 million available for the biennium, or 47 percent,
leaving $57.9 million, or 53 percent, available for the
second year of the biennium. Regarding the general
fund share of the human service center budgets, a total
of $29.3 million was spent the first year, or 57 percent of
the $51.7 million available, leaving $22.4 million, or
43 percent, available for the second year of the
biennium. The depariment has not yet allocated the
$250,000 general fund appropriation for the mental
health contingency pool.

Human Service Center Core Services

The committee reviewed the department's strategic
planning process. In the development of the
department's strategic plan in 2002, program purpose
statements were developed, which clearly identified the
reason for each program's existence. The department’s
strategic plan includes achievement expectations for
each program. As part of the planning process, the
department has created guiding principles based upon
input from regional stakeholder input meetings. These
principles provide the basis for creation of the human
service center core services. The department's five
guiding principles are:

- 1. The Department of Human Services has the
responsibility to serve our state’s most vulner-
able people.

2. Planning, evaluating, budgeting, and best prac-
tices regarding services delivery and allocation
of resources are data-driven, evidence-based,
and results-oriented.

3. Essential core services are based on individual
needs with full consumer invoilvement and are
aimed at optimizing self-sufficiency and
independence.

4. Local and natural support systems will be fully
engaged and partnerships generated to maxi-
mize resources and efficiency.

5. Services will be designed to accommodate
specific regional needs with resources allocated
in a cost-effective manner to create alternative
solutions to reach rural and urban populations.

The department regularly reviews the results of
program measures, obtains feedback from stakeholders,
evaluates department progress, and uses the informa-
tion to adjust the department'’s plans.

The committee reviewed the core services of the
human service centers, including:

Aging services

» Aging services administration.

* Vulnerable adult protective services.

* Long-term care ombudsman program.

* Adult family foster care licensure.

Developmental disabilities

* Case management.

* Day supports (Southeast).

» Extended services (Northwest and Badlands).

* Infant development (Northwest, Northeast, South-

east, and South Central).

Vocational rehabilitation
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Assessment for eligibility and rehabilitation needs.

Counseling and guidance.

Information and referral.

Job-related services.

Vision services.

Supported employment services (Badlands and

Northwest).

« Rehabilitation technology services (Badlands and
West Central).

» Business services, including Americans with
Disabilities Act consultation and assessment.

Child welfare services

¢ Program supervision - Regional representatives
and child care licensing specialists.

* Parental capacity evaluation.

* Foster parent support services.

¢ Acute/clinical services as deemed clinically
appropriate.

Children's mental health

* Level | criteria

Care coordination.
Acute/clinical services as deemed appropriate.

e Level i criteria

Care coordination.

Case aide services.

Crisis residential/safe beds.

Flexible funding.
Acute clinical services as deemed appropriate.
Serious mental illness (extended care

coordination)
Care coordination.
Case aide services.
Needs-based array of residential services.
Community support services.
Medical management.
Acute/clinical services as deemed clinically
appropriate.
Acute clinical services
* Core populations
Self-harm/suicide.
Child abuse and neglect.
Foster care/subsidized adoption.
Acute psychiatric.
* Services
Psychological evaluation and testing.
Psychiatric evaluation.
Clinical evaluation.
Iindividual therapy.
Group therapy.
Family therapy.
Clinical case management.
Medication management.
Crisis residential.
Short-term hospital.
Laboratory and clinical screening.
Substance abuse services
* Care coordination/case aide.
* Evaluation.
» Social and medical detoxification services.
* Needs-based array of primary treatment services



Low-intensity outpatient.

Intensive outpatient.

Day treatment.
* Needs-validated residential services.
» Medication/medical monitoring/management.
Crisis/emergency response services
» 24 hours a day 7 days a week crisis call response

from a designated, trained center employee.

» Regional intervention services

Screening.

Gatekeeping/referral.

Client Waiting Lists - Human Service Centers
The committee reviewed client waiting lists at the
human service centers and learned waiting lists vary
depending on the type of service. For crisis sityations,
human service centers respond immediately. For non-
emergency service needs, waiting lists may vary from no
waiting time to fwo months. The department's maximum
standard for waiting times is 10 days. The committee
learned the Southeast Human Service Center has the

most concern with excessive waiting times for services.

Shared Human Service Center Services
The committee learned the human service centers
have begun sharing administrative and program
services, including:
Director
* Lake Region and South Central Human Service
Centers.
* Northeast and Southeast Human Service Centers.
* West Central and Badlands Human Service
Centers.
* Northwest and North Central
Centers.
Business manager
* Northwest and North Central
Centers.
Child care licensing regional representative
* Southeast and South Central Human Service

Human Service

Human Service

Centers.

* West Central and Badlands Human Service
Centers.

Long-term care ombudsman

* Northwest and North Central Human Service
Centers.

* Lake Region and Northeast Human Service
Centers.

* Southeast and South Central Human Service
Centers (Aging services employee).

Adult protective services

* Northwest and North Central Human Service
Centers.

Vision specialist

* Northwest and North Central Human Service
Centers.

Developmental disabilities regional program

administrator

84

e West Central and Badlands Human Service

Centers.

County Social Services

The committee reviewed the role and responsibilities
of county social services. The committee received infor-
mation on programs administered by county social serv-
ices, including:

Economic assistance

» Temporary assistance for needy families (TANF).
Medicaid.
Food stamps.
Low-income home energy assistance program
(LIHEAP).
¢ Child care assistance program.
 Child support program.
* Basic care payments.
« County general assistance program.
Counties have just under 300 eligibility workers in
51 county social services offices responsible for
determining eligibility and authorizing benefits for
clients receiving economic assistance. Counties are
the primary resource for low-income individuals and
families in need of public benefits and human service
centers and private providers are the major referral
sources.
Child welfare - County social services provide direct
service of these programs with oversight from the
regional human service center.

* Child protective services.

* Foster care services.

* Family preservation/support services.

* Regulatory functions.
Home and community-based services
Case management.
Homemaker.
Personal care.
Respite care.
Chore services.
Emergency response system.
Family home care.
Adult foster care.
Adult day care.
Information and referral.
Access to home and community-based services is
available through county social services case
management. Counties coordinate referrals,
complete assessments, determine eligibility, develop
service plans, and authorize payments for in-home
care services. The majority of counties also directly
provide in-home care services to county residents.

Client Waiting Lists - County Social Services
Regarding waiting lists for county social services, the
committee learned the majority of county-administered
programs have externally federal- or state-established
timelines that counties must meet. Therefore, there are
no client waiting lists for county social services.



Shared County Social Services

The committee received information on shared
county social services. The committee learned 27 coun-
ties share a county social services director,
29 counties share child protective services and child
abuse and neglect services, and 18 counties share adult
protective services. Counties are continuing to expand
the sharing of social services. The committee learned
that nine counties in the northeastern part of the state
have developed a joint powers agreement to share
social services and reduce costs and that Towner,
Benson, and Ramsey Counties have entered into a full
contractual arrangement for sharing social services.

Private Providers and Cooperative Efforts

The committee received a listing of other organiza-
tions and private providers that offer services similar to
the services offered by the human service centers by
region and reviewed cooperative efforts of the human
service centers, county social services, and private
providers. The committee learned the number and types
of private providers vary by region and the human
service centers, county social services, and private
providers coordinate efforts to meet the human services
needs in each region. Human service centers, county
social services, and private providers may serve the
same families but may be providing different types of
services.

Human Service Center Contracts

The committee received information on Department
of Human Services contracts by type of service and by
human service center for the 1997-99 through 2063-05
bienniums. The committee learned the department's
total contracts have increased from $18.79 million for the
1997-99 biennium to a projected $19.25 million for the
2003-05 biennium.

Human Service Centers - Third-Party Revenue

The committee reviewed a schedule of the depart-
ment's projected third-party revenue collections at the
human service centers for the 2003-05 biennium.
Revenue collections are projected to total $28.9 million
during the 2003-05 biennium, which is approximately
27 percent of the centers' 2003-05 biennium budgets.
Of the total collections, $24.2 million is from Medicaid,
$3.5 million from private insurance, and $1.2 million from
individuals.  Medicaid collections comprise approxi-
mately 83 percent of the human service centers' third-
party collections. The rates charged by the human
service centers are based on actual costs incurred by
the human service centers.

Human Service Center Facilities
The committee reviewed the facilities of each human
service center, including floor plans, square footage, and
costs. The following schedule compares the facility
information for the human service centers:
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Human Service Center Facilities
Annual
Cost
Per Total
Owned/ Square Square Annual
Center Leased Feet Foot Cost
Northwest Leased 23,365 $8.50 $198,603
North Central Leased 41,182 9.34 384,640
Lake Region Leased 18,236 9.67 176,342
Northeast Leased 40,040 12.05 482,482
Southeast Owned 50,000 8.60 430,000
South Central | Leased 29,917 10.95 327,591
West Central Leased 38,879 13.54 526,272
Badlands Leased 23,725 7.61 180,653
Total 265,344 $10.20 | $2,706,583

Human Service Center Reporting Format

The committee considered options for human service
centers to provide a consistent and comparative
reporting format to legislative committees and budget
tour groups. The intent of this format is to provide a
consistent and comprehensive reporting basis for major
human service center programs to allow for an under-
standing of services provided and clients served and to
facilitate comparisons among human service centers.
This format is not intended to preclude legislators or
legislative committees from requesting other data or the
human service centers from providing additional
information.

The committee received information from each of the
human service centers in the proposed reporting format.
The appendix at the end of this report summarizes the
information for fiscal year 2003.

Impact of Methamphetamine Addiction

The committee received information on the impact of
methamphetamine addiction on the treatment programs
of human service centers. The committee learned that
methamphetamine addiction has had a significant effect
on the treatment services provided by the human service
centers and on the child welfare system in the state.

The committee received information on the communi-
cations between the Department of Corrections and
Rehabilitation and the human service centers regarding
the provision of services for individuals released from the
corrections system for methamphetamine-related
offenses. The committee learned that 30 days prior to
an inmate's release, the Department of Corrections and
Rehabilitation social workers refer the inmate to a
human service center to allow time for information to be
exchanged and appointments scheduled to meet the
treatment needs of the individual to be released.

The committee received information on the physical,
mental, and cognitive effects of methamphetamine use
and the difficulty in treating individuals who have used
methamphetamine. The committee learned longer term
treatment is necessary due to the longer term effects of
methamphetamine addiction compared to other drugs.

The committee reviewed the impact of methampheta-
mine addiction on children and families. The committee
learned the number of children in foster care has been

increasing and that approximately 15 percent of foster




care cases are the result of methamphetamine manufac-
turing, use, or selling. The committee learned the
increase of children in foster care has substantially
increased the caseload of child welfare workers. The
department is seeking to address these concerns by
analyzing child welfare worker and supervisor caseloads,
involving relatives to provide care for children rather than
placing the children in foster care, recruiting additional
foster care families, and exploring the possibility of
performance-based contracting with residential foster
care providers.

The committee received information on the seizure
and disposition of assets of drug offenders. The
committee learned North Dakota Century Code (NDCC)
Section 54-12-14 provides the statutory provisions
related to the asset forfeiture fund and the uses of
money in the fund. The Attorney General is authorized
to seize cash and other assets, such as cars, boats,
airplanes, guns, drugs, etc., from individuals involved in
criminal activities. The Attorney General may spend the
proceeds from seized and forfeited assets for drug
enforcement purposes, such as drug buys, purchasing
equipment, overtime costs, or matching federal drug
enforcement grants. When the Attorney General's office
is involved in a drug enforcement activity that results in
seized and forfeited assets, the agency must share the
proceeds of the assets seized with other law enforce-
ment agencies involved in the enforcement effort. The
committee learned if money in the fund were to be used
for substance abuse treatment costs or for the cost of
cleanup of methamphetamine labs, a legislative change
to NDCC Section 54-12-14 would be required.

Other Reports and Testimony
The committee heard other reports and testimony,
including:
* [nformation on human service center funding, FTE
positions, and clients.
¢ Demographic information by county and human
service region, including information on population
categories, trends, and projections.
¢ The need for more alcohol and drug education in
schools to reduce the use of methamphetamine
and other drugs and alcohol.
» Concerns of the elderly in the state which include:
Having enough money to pay bills.
Accessing health care systems.
Being able to stay safely at home.

Recommendations
The committee recommends legislative committees
and Budget Section tour groups request information from
each human service center in the following format,
reflecting information for the current and two previous
bienniums:

Human Service Center (In Total)
» Funding by funding source, with explanations of
any changes from legislative appropriations.
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* FTE positions, with explanations of any changes
from legislatively authorized levels.

» Major sources of federal and special/other funds.

* Unduplicated number of clients served annually.

« Number of clients served annually - One-time visit
only. (This data will be reported beginning with
fiscal year 2005.) .

+ Status of current biennium budget.

Major Program Reporting

Administration

* Summary of services.
Funding by funding source.
¢ FTE positions.
* Major sources of federal and special/other funds.
« Administrative costs as a percentage of budget.
* Administrative costs per client served.

Child weifare

e Summary of services.

* Funding by funding source.

* FTE positions.

* Major sources of federal and special/other funds.

* Average number of children in foster care per year.

* Average number of children in foster care placed
out of state.

* Number of child abuse and neglect reports per
year.

* Percentage of incidence of repeat maltreatment.
* Average time spent in foster care.
* Percentage of foster care
12 months of previous discharge.
Disability services
* Summary of services.
Funding by funding source.
FTE positions.
Major sources of federal and special/other funds.
Number of Developmental Center residents from
region.
* Unduplicated number of clients served annually
Developmental disabilities.
Vocational rehabilitation.
* Percentage of clients employed
Developmental disabilities.
Vocational rehabilitation.
* Average annual earned income of clients - Voca-
tional rehabilitation.
* Average caseload per caseworker
Developmental disabilities.
Vocational rehabilitation.
Older adult services
* Summary of services.
* Funding by funding source.
* FTE positions.

reentries within

Major sources of federal and special/other funds.
Dollar amount of contracts, number of service
sites, and number of individuals served under the
Older Americans Act.



e Dollar amount of contracts and number of indi-
viduals served

Vulnerable adult services.

National Family Caregiver support program.
Mental health and substance abuse services
¢ Summary of services.
Funding by funding source.
FTE positions.
Major sources of federal and special/other funds.
Contracts with providers by type of service and
funding with explanations of major funding
changes between bienniums.
¢ For mental health services

Unduplicated number of clients served

Individuals with serious mental iliness.

Individuals with acute mental illness.

Children with serious emotional disorders.
Average caseload per caseworker

Individuals with serious mental iliness.

individuals with acute mental illness.

Children with serious emotional disorders.
Number of State Hospital admissions from region
by year.

Number of clients in extended employment.
Average annual earned income of clients in
extended employment.

* For substance abuse services
Unduplicated number of clients served.
Average caseload per caseworker.
Number of State Hospital admissions from region
by year.
Number of clients with multiple admissions for
services

Two or three.

Four or five.

More than five.

Statewide or Unique Programs
* Summary of services.
¢ Funding by funding source.
* FTE positions.
¢ Unduplicated number of clients served.

HUMAN SERVICES PROGRAM

ADMINISTRATIVE COSTS

Section 14 of Senate Bill No. 2012 provided that the
Legislative Council study the administrative costs of
human services programs. The study is to include
administrative costs incurred by the central office of the
Department of Human Services, human service centers,
and county social services. In addition, the study is to
include a review of the effects of the 1997 "swap" legisla-
tion on state and county human services program costs.

Department of Human Services
Administrative Costs
The committee reviewed the administrative costs and
FTE positions with administrative responsibilities at the
department's central office, State Hospital, Develop-
mental Center, and human service centers.
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Departmentwide 410.2 FTE positions and $95.3 million,
or 6.23 percent, of the department's 2003-05 biennium
budget are identified as administrative.

County Administrative Costs
The committee reviewed the administrative and other
costs of county social services programs. The
committee learned:

» County administrative costs of economic assis-
tance programs totaled $21.7 million statewide in
state fiscal year 2002.

e The total number of county eligibility staff for
economic assistance programs increased by
6.9 percent from 1997 to 2003 and during this
same time period, program expectations have
increased resulting in additional workload for
county staff. Less time is allowed for assessing
food stamp cases, increased emphasis is placed
on case management for TANF cases, and signifi-
cantly more time is spent monitoring assets for
elderly individuals on medical assistance.

» Counties have attempted to reduce administrative
costs and county social services costs by sharing
services. Counties have collaborated with one or
more counties to jointly administer a number of
economic assistance programs, including Health
Tracks - 13 counties, TANF eligibility - 16 counties,
foster care eligibility - 11 counties, economic assis-
tance supervision - 15 counties. In addition,
23 counties have full-time directors, 4 have part-
time directors, and 26 have shared directors. Of
the shared directors, one serves a four-county
area, three serve a three-county area, and eight
serve a two-county area. Of the 23 fuli-time
director positions, 3 have full-time administrative
responsibility. Directors in 33 counties provide
some type of direct client services, 28 provide
social services, and 17 provide economic assis-
tance services.

« In addition to the county administrative costs of
economic assistance programs, counties are
responsible for costs relating to child welfare,
home and community-based services, child
support enforcement, and general assistance.
County representatives expressed concern
regarding the additional funding that is needed to
provide county social services.

» Funding for social services programs of the coun-
ties has increased from $38.4 million in calendar
year 2000 to $46.9 million in calendar year 2002.

« State aid distribution fund allocations to cities and
counties increased from $51.5 million in the
1995-97 biennium to an anticipated $69.4 million in
the 2003-05 biennium.

* Counites’ share of the social services block grant
has decreased from $2.2 million in calendar year
1998 to $1.5 million in calendar year 2003.




"Swap" Analysis

The committee reviewed the "swap" agreement,
which as approved by the 55th Legislative
Assembly (1997) required counties, effective January 1,
1998, to assume financial responsibility for the costs of
administering certain economic assistance programs
and required the state to assume complete financial
responsibility for grant programs, including TANF, basic
care assistance, child care assistance, and medical

assistance. In addition, the state agreed to provide addi-
tional support for administrative costs of counties with
Indian land. Statutory provisions relating to these
programs are contained in NDCC Title 50.

The schedule below presents legislative appropria-
tions for TANF, basic care assistance, child care assis-
tance, medical assistance, and grants to indian counties
since the 1997-99 biennium:

The committee received information on the grant
costs of economic assistance programs included in the
“swap" agreement by funding source for each biennium
since 1995-97 and welfare reform-related computer
systems costs paid by the Department of Human

1997-99 1999-2001 2001-03 2003-05
TANF
General fund $5,700,000 $5,500,000 $3,950,382 $3,950,382
Special funds 4,000,000 6,397,947 10,525,123 12,215,691
Federal funds 31,200,000 13,110,930 11,150,551 13,341,867
Total $40,900,000 $25,008,877 $25,626,056 $29,507,940
Child care assistance
General fund $5,726,109
Special funds $3,528,016 $3,675,262 $4,013,314
Federal funds 14,749,420 12,832,634 17,233,719 21,335,096
Total $18,277,436 $16,507,896 $21,247,033 $27,061,205
Basic care assistance
General fund $1,654,727 $747,857
Special funds 4,473,987 $7,690,647 $2,783,072 2,284,362
Federal funds 6,081,186 5,363,506
Total $6,128,714 $7,690,647 $8,864,258 $8,395,725
Medical assistance’
General fund $180,467,562 $195,469,683 $217,096,629 $259,872,239
Special funds 7,206,368 8,035,112 36,388,8272 12,584,800
Federal funds 422,301,922 471,880,515 550,022,159 596,320,683
Total $609,975,852 $675,385,310 $803,507,615% $868,777,722
Grants to Indian counties
General fund $121,766 $456,993 $649,559
Special funds $1,059,000 1,654,654 2,068,007 1,964,607
Total $1,059,000 $1,776,420 $2,525,000 $2,614,166
Total
General fund $187,822,289 $201,091,449 $221,504,004 $270,946,146
Special funds 20,267,371 27,453,622 55,778,343 29,049,460
Federal funds 468,251,342 497,824,079 584,487,615 636,361,152
Total $676,341,002 $726,369,150 $861,769,962 $936,356,758
Includes nursing facilities, intergovernmental transfer payments, and developmental disabilities services grants, but excludes Healthy Steps.
i Zincludes the $16.3 million special funds deficiency appropriation approved by the 2003 Legislative Assembly.

Services since the 1995-97 biennium. The following
schedule prepared by the Department of Human Serv-
ices shows the effects of the "swap" agreement on the
county and state share of funding for economic assis-

tance programs:

Economic Assistance Grants - "Previously” the County Share

Actual Actual Estimated

Expenditures for Expenditures for Expenditures for

1999-2001 Biennium 2001-03 Biennium | 2003-05 Biennium

Traditional Medicaid $19,018,277 $23,046,095 $26,966,119
Developmental disabilities 3,237,525 3,602,696 4,446,576
Basic care 1,835,862 456,552 428,040
TANF 1,132,032 1,326,077 1,329,506
Job opportunities and basic skills 335,878 636,532 704,321
State Hospital 292,355 311,836 233,474
Child care 833,904 1,178,536 1,259,306
Total additional grants costs assumed by the state $26,685,833 $30,558,324 $35,367,342
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County Administrative Cost - "Previously” State Reimbursement
Estimated
Reimbursement
Reimbursement for Reimbursement for for 2003-05
1999-2001 Biennium 2001-03 Biennium Biennium
Federal funds for economic assistance $24,286,907 $25,218,052 $25,954,276
programs
State funds for IV-D regional units 1,526,632 1,653,300 1,712,074
Total additional administrative costs assumed $25,813,539 $26,871,352 $27,666,350
by county
Overall Effect on Counties and State
Estimated
Reimbursement
Reimbursement for Reimbursement for for 2003-05
1999-2001 Biennium 2001-03 Biennium Biennium
Grant costs in excess of administrative $872,295 $3,686,972 $7,700,992
reimbursement
Additional funds for countywide cost allocation 232,880 71,828
plan fee
Additional computer costs in excess of fiscal year 893,828 1,648,387 1,675,766
1995 costs inflated at consumer price index
Additional Indian county funds provided in excess 1,336,421 2,040,976 2,309,176
of $440,000
Avoided county expenditures and corresponding $3,335,424 $7,448,163 $11,685,934
additional state costs

Temporary Assistance for Needy Families

The committee received information on the status of
the TANF program reauthorization by Congress,
changes made by the Department of Human Services to
the TANF educational provisions, the status of TANF
program expenditures, and TANF pilot projects. During
the 2003-05 biennium, the TANF program has been
repeatedly temporarily extended by Congress pursuant
to a continuing resolution.

The committee learned the Department of Human
Services changed its TANF education policy in 2003 in
anticipation of federal changes to the program. All three
versions of the TANF reauthorization being considered
by Congress limit educational opportunities. The change
being considered allows only 4 months of education to
qualify as work participation rather than 12 months under
the current program. The department had been
approving education activities for a full year; however,
because the department anticipated TANF would be
reauthorized in 2003, the department did not approve
TANF recipients for a full year of education with the
expectation that it would have to rescind the approval
because of new TANF provisions. Instead, the depart-
ment adopted a policy on educational limitations which is
common to all three versions of the reauthorization.
Although reauthorization has been delayed, the depart-
ment does not believe more flexibility will be provided for
TANF education. Current department policies are
consistent with what the department anticipates will be
the final rules for education under the reauthorized TANF
program. The department has been flexible in applying
the education rules for Job Corps and vocational
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rehabilitation clients who have been allowed to continue
their education; however, the department will not be able
to continue this practice under reauthorization unless
changes are made in the federal legislation.

Through June 2004 the department has spent
$13 million for TANF benefits, which is $1.6 million less
than anticipated expenditures of $14.6 million. Actual
expenditures were less than estimated due to the
number of TANF cases being an average of 88 per
month fewer than estimated and average monthly
payments averaging from $13 to $52 per month per case
less than estimated.

The committee received information on the Cass
County TANF pilot project. The Cass County pilot
project included five major components--employment,
education, mental health, case management, and sanc-
tions. The focus of the Cass County pilot project is on
employment and self-sufficiency. Each client has a
support team consisting of staff from Job Service North
Dakota, the human service center, and county social
services to address specific areas of the plan. The
committee learned that the pilot project has resulted in
positive outcomes for the clients involved.

The committee received information on the Williams
County TANF pilot project. The primary goal of the
project is to help clients achieve self-sufficiency, allowing
them to exit the program as soon as possible. The pilot
project addresses employment, education, sanctions,
case management, and mental health. The pilot project
utilizes a mentor who works closely with the TANF client
to eliminate any barriers to obtaining self-sufficiency.




The committee learned many positive outcomes have
resulted from the pilot project.

Administration of Children's

Health Insurance Program

The committee received information on the adminis-
trative functions and administrative costs of the child-
ren's health insurance program. Federal law limits the
amount states can claim for administrative costs for the
children's health insurance program to no more than
10 percent of the cost of providing medical services to
eligible children for each federal fiscal year of operation.
For the 2003 federal fiscal year, the -administrative
expenditure limit was $719,141 and the department
spent $79,677 for administrative expenses during that
year. '

The committee reviewed the positive and negative
effects of transferring the eligibility determination function
from the state to the counties. A positive effect would be
the eligibility process would be more seamiess since the
counties already determine eligibility for the Medicaid
program. A negative effect would be that many more
people would be involved in the eligibility determination
process across the state.

Child Support Enforcement
The committee received information on the adminis-
trative functions and costs of child support enforcement
programs.

Child Support Enforcement Organizational Structure

The committee learned a number of entities are
involved in the administration of child support in North
Dakota, including the Department of Human Services,
regional child support enforcement units, county social
services boards, and the courts. Three regional child
support enforcement units in the state are under the
authority of state's attorney's offices, four units are under
the authority of county social services boards, and
one unit's director reports to the county social services
board while the staff reports to the state's attorney's
office.

The Department of Human Services was appropri-
ated $6.8 million, of which $400,000 is from the general
fund, for the 2003-05 biennium for its child support
program. These amounts exclude child support collec-
tions paid to families and $1.8 million of federal incentive
payments to counties. The department is authorized
38 FTE positions for child support enforcement. In addi-
tion, $1.4 million is funded in the Information Technology
Division of the Department of Human Services for
computer system costs of the regional child support
enforcement units.

Regional child support enforcement units employ
approximately 120 employees and the units spent
approximately $5 million in calendar year 2003, approxi-
mately $900,000 of which is from federal child support
incentive funds and the remainder is from property
taxes. Costs for each regional child support
enforcement unit are allocated to individual counties
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based on a formula developed by the counties of each
region.

The committee reviewed other states' child support
enforcement systems. Information was provided on the
child support enforcement systems in lowa, Maine, and
South Dakota as those states are similar in size to North
Dakota and have consistent, high-performance child
support enforcement records. In overall rankings for
child support enforcement programs, South Dakota is
ranked first, North Dakota third, lowa seventh, and
Maine 13th.

The committee reviewed organizational charts for the
three states' child support delivery systems and a
comparison of a number of components of each
system's structure, including outlying offices, caseloads,
staffing, customer service, paternity establishment,
review and adjustment, enforcement, funding, and
performance measures. While North Dakota has a
state-supervised and county-operated program, lowa,
Maine, and South Dakota each have a state-
administered child support enforcement program.

The Department of Human Services supports
changing the structure of the North Dakota child support
enforcement program to provide for state administration
and suggested this could be accomplished by:

Removing county responsibility for the program
effective January 1, 2006.

2. Retaining offices in the cities where they are
now located.

3. Authorizing the transfer of the regional child
support enforcement unit staff to the Depart-
ment of Human Services.

4. Maintaining budgeted 2004 county funding
contributions in the future.

5. Authorizing a continuing appropriation for
funding from the tribes if the tribes choose to
apply for available child support enforcement
federal funding.

Lake Region Child Support Enforcement Unit

The committee learned the 58th Legislative Assembly
(2003) provided $215,000 of general fund support for the
Lake Region Child Support Enforcement Unit. A section
was included in Senate Bill No. 2012 providing that the
59th Legislative Assembly (2005) consider removing the
general fund support if the unif's performance does not
improve during the 2003-05 biennium. The committee
received information on the status of the unit's perform-
ance and the Department of Human Services plan for
addressing this issue in its 2005-07 budget request. The
committee learned that in federal fiscal year 2002, the
performance of the unit was eighth among the eight
regions in the state and although it did show some
performance improvement, it continued in eighth place in
federal fiscal year 2003. The committee learned the
Department of Human Services is planning to include
the $215,000 of general fund support for the unit in its
2005-07 budget request.

The Lake Region Child Support Enforcement Unit
area includes seven counties and two Indian



reservations. Because of the high unemployment rate
on the Indian reservations, many noncustodial parents
living in these areas are unemployed; therefore, it is diffi-
cult for the unit to collect the related child support
payments.

Representatives of the Lake Region Child Support
Enforcement Unit testified on the importance of
continuing the $215,000 general fund appropriation for
the unit due to lack of available county funding in the
region. The committee was informed that Benson and
Rolette Counties have lost taxable land due to flooding
and as a result of tribal governments purchasing land.

The committee heard testimony that an income-
withholding order can be issued from a state district
court but may not result in any support collections when
the employer of the noncustodial parent is a tribal entity
and will not honor income-withholding orders issued in
state district courts. The committee learned state district
courts lack jurisdiction on Indian reservations.
Thirty-four percent of the Lake Region Child Support
Enforcement Unit's cases are in "lack of jurisdiction,"
meaning the noncustodial parents are living on an Indian
reservation. In 80 percent of the unit's cases, one of the
parents is Native American.

The committee reviewed the performance of the Lake
Region Child Support Enforcement Unit and learned
even if the "lack of jurisdiction" cases are removed, the
unit's performance is still ranked eighth in the state.

The committee reviewed issues relating to the recog-
nition of child support enforcement orders on Indian
reservations and found:

* Tribal entities will honor income-withholding orders

if issued from a tribal court,

* The tribes have informed the child support enforce-

ment unit that attorneys for the unit may pursue
cases in tribal court if the attorneys are licensed by
the tribal court,

* The unit has attempted to license its attorneys in
tribal court but have not received clear direction
from the tribes on the process involved, and

* Many regional child support enforcement offices no
longer attempt to file state court orders in tribal
courts due to past failed experiences and the time
involved in traveling to the tribal courts for a
hearing.

State Jurisdiction on Indian Reservations

The committee reviewed state jurisdiction on Indian
reservations. Congress enacted Public Law 280 in
1953, which gave six "mandatory" states civil and
criminal jurisdiction over all or part of Indian country
within those states. Public Law 280 also authorized
another group of states, which included North Dakota, to
voluntarily opt to assume criminal and civil jurisdiction
over Indian country. The second group of eight states
was empowered to assume such jurisdiction by
amending their state constitutions and state statutes. In
1963 the North Dakota Legislative Assembly passed
legislation (NDCC Chapter 27-19) requiring tribal accep-
tance of jurisdiction before the state can assume jurisdic-
tion in certain matters. Under this law, determining the
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parentage of children, termination of parental rights,
commitments by district courts, guardianship, marriage
contracts, obligations of support of spouse, children, or
other dependents are examples of the types of cases
which the state courts could decide if the tribes agreed.
In addition to the statutory provision regarding the
consent of tribes before the state can assume jurisdic-
tion, in 1968 Congress enacted similar provisions to limit
the further extension of Public Law 280. The 1968 provi-
sions require tribal consent, by majority vote of the adult
members, before any of the option states could assume
jurisdiction over any areas of Indian country. Since the
enactment of this amendment, no tribe has voted to
consent to state court jurisdiction. In addition, Public
Law 280 was amended to provide that states that had
previously opted to exercise jurisdiction over Indian
country could retrocede or disclaim such jurisdiction
subject to acceptance by the federal government.

Considerations and Options

The committee learned the federal government has
made federal funding available to Indian tribes for devel-
oping their child support programs. The federal
regulations require Indian tribes to accept child support-
withholding orders from other jurisdictions in order to be
eligible to receive the federal funds. Currently the
Sisseton-Wahpeton Reservation has established its own
child support program.

Representatives of Ramsey County provided testi-
mony suggesting a committee should be established to
review the child support collection process in the state
and the committee include representatives of state agen-
cies, regional child support enforcement units, counties,
legislative branch, judicial branch, and Indian tribes.

The Supreme Court's Committee on Tribal and State
Court Affairs includes representatives of both state and
tribal courts. The purpose of the committee is to expand
tribal and state court judges' knowledge of the respective
judicial systems and to identify and discuss issues
regarding court practices, procedures, and administra-
tion which are of common concern to members of fribal
and state judicial systems. Procedures are to be in
place in tribal courts relating to recognizing state court
orders. Procedurally, a petitioning process to the court is
required, a hearing held, and then, if appropriate, the
order will be issued.

The committee considered a bill draft amending
NDCC Section 54-58-03 to require the Governor to
receive legislative approval before entering, renewing,
amending, or extending any tribal-state gaming
compacts and the committee:

* Reviewed potential constitutional concerns with the
bill draft and learned that constitutionality would be
determined by the interpretation of the court;
however, there have been cases in other states in
which a state law was found to be unconstitutional
when the state legislature was not involved in
approving tribal-state gaming compacts.

* Learned that under the bill draft, a tribal-state
gaming compact negotiated by the Governor would
not go into effect until approved by the Legislative




Assembly during either a regular or special
session. Federal law requires states to negotiate
in good faith with the Indian tribes and if it is deter-
mined that a state is not negotiating in good faith,
the federal Department of Interior may approve
gaming compacts in that state.

» Received information on the approval process for
Indian tribes relating to tribal-state gaming
compacts. Each of the five Indian tribes has a
negotiating team and the chairman of each team
negotiates on behalf of each tribe.

* Learned the current compact was negotiated in
1999 and is effective for 10 years with a possible
five-year extension.

* Received testimony from representatives of the
North Dakota Indian Gaming Commission indi-
cating the bill draft is not necessary because in
past negotiations, legislative input has been
provided.

Committee member comments on the bill draft

included:

1. ltis important for the Legislative Assembly to be
involved in determining provisions of gaming
compacts because the Legislative Assembly is
the policymaking branch of government and
should have a role in the gaming compact
process.

2. Provisions in the bill draft are necessary to
maintain the balance of power between the
executive and legislative branches.

3. The time is appropriate for the Legislative
Assembly to consider making this change
because there is no urgent issue that could
influence the basic decision of legislative
involvement in the tribal-state gaming compacts.

4. The majority and minority leaders from both
houses were involved in previous negotiations.

5. The purpose of the bill draft is to increase
communications between state agencies, the
Governor, Indian tribes, and members of the
Legislative Assembly, and to enhance the
understanding of tribal-state gaming compacts.

6. Involvement of so many people in the gaming
compact approval process could result in
delays.

7. The Indian gaming industry in North Dakota
could be negatively impacted by the process.

The committee discussed the child support enforce-

ment issue and received testimony from other interested
persons and makes the following observations:

1. The location of Indian reservations within a
regional child support unit's area results in a
larger caseload for the unit.

2. Because the counties are required to provide
social services to persons on an Indian reserva-
tion, while the reservation does not contribute to
the county's tax base, an unfair tax burden is
placed on other taxpayers.
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3. The funding of social services for persons on
reservations should be the responsibility of the
state or federal government, not the county.

4. The state Child Support Enforcement Division
should enter into a cooperative agreement with
the tribes to address the jurisdictional issues
with the reservations.

5. Discussions between state and tribal leaders
need to occur to improve the child support
collection process.

6. The lack of child support collections on Indian
reservations is an enforcement problem.

7. When child support is not collected, limited state
funding available for other children and families
in need is further reduced.

8. Improvements can be made on jurisdictional
issues with Indian reservations by increasing the
level of communication between the entities
involved.

Other Reports

The committee received other reports, including a
report comparing the number of Medicaid-eligible
persons and the number of Medicaid-eligible persons
actually receiving services during each of the last five
fiscal years. The number of Medicaid-eligible individuals
has increased from 41,953 in fiscal year 1999 to 53,134
in fiscal year 2003.

Recommendations

The committee recommends House Concurrent
Resolution No. 3001 to provide for a Legislative Council
study of the legal and enforcement issues relating to
child support collections on Indian reservations, including
issues relating to state and tribal jurisdictions, recogni-
tion of income-withholding orders, and logistics involved
in transferring funds collected to custodial parents.

The committee recommends Senate Bill No. 2025 to
require the Governor to obtain legislative approval before
entering, renewing, amending, or extending any tribal-
state gaming compact.

DEVELOPMENTAL DISABILITIES

SERVICES PAYMENT SYSTEM

Senate Bill No. 2086 provided that the Department of
Human Services report to the Legislative Council during
the 2003-04 interim regarding its progress in developing
a fee-for-service payment system for treatment or care
centers and by October 1, 2004, the department is to
certify to the Legislative Council whether the department
and developmental disabilities services providers have
reached an agreement on a new fee-for-service payment
system.

Background
The 57th Legislative Assembly (2001) approved
Senate Bill No. 2307, which provided that the Depart-
ment of Human Services, in cooperation with develop-
mental disabilities services providers, prepare a joint



recommendation for consideration by the 58th Legisla-
tive Assembly regarding a new statewide developmental
disabilities services provider reimbursement system.
The 2001-02 interim Budget Committee on Human Serv-
ices received quarterly reports from the Department of
Human Services regarding the progress of the work-
group organized to develop the recommendation. The
2001-02 workgroup consisted of representatives of the
Department of Human Services, developmental disabili-
ties services providers, and legislators. Although a
consensus of all developmental disabilities services
providers was not reached, a strong majority expressed
support that the department, in cooperation with the
developmental disabilities services industry, develop a
bill to implement a prospective fee-for-service payment
system in lieu of the current retrospective system. The
prospective fee-for-service model would have been
based on allowable costs and would have been provider-
specific. A prospective system establishes the reim-
bursement rate prior to the provision of services. Each
provider's rate is unique based on each provider's
historic costs. The initial rate is adjusted each year by
inflationary increases until periodically rebased as deter-
mined by the Legislative Assembly. The targeted imple-
mentation date of the new payment system was to be
July 1, 2005, and the payment system was to be budget-
neutral as compared to the current system.

The Department of Human Services introduced 2003
Senate Bill No. 2086 to implement a fee-for-service rate-
setting system effective July 1, 2005. As passed by the
58th Legislative Assembly, the bill created a workgroup
consisting of one voting member appointed by the
Governor, three voting members from the Department of

Human Services, and three voting members from the.

North Dakota Association of Community Facilites. The
bill:
1. Provided that the department implement a fee-
for-service payment system by July 1, 2005.
The fee-for-service payment system must
require each developmental disabilities services
provider to be responsible for its own operating
costs and that the fee paid represents payment
in full for the services provided.
2. Established a trust fund with up to two-tenths of
1 percent of the general fund appropriation
provided for developmental disabilities grants for
the 2005-07 biennium to be used for:
a. Reasonably unforeseeable costs experi-

enced by developmental disabilities
providers.

b. One-time improvements needed to comply
with the Life Safety Code.

¢. Additional costs associated with providing
services to individuals with extraordinary
needs. ’

3. Required the department to report to an interim
Legislative Council committee regarding its
progress in developing a fee-for-service
payment system and to certify to the Legislative
Council by October 1, 2004, whether the depart-
ment and developmental disabilities providers
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reached an agreement on the new payment
system.

The committee learned that the 58th Legislative
Assembly appropriated a total of $190.6 million for devel-
opmental disabilities services grants for the
2003-05 biennium, of which $61.9 million is from the
general fund and $128.7 million is from federal funds. In
total, the funding provided for developmental disabilities
services grants is an increase of $17.1 million compared
to the 2001-03 biennium appropriation of $164.2 million.
The Legislative Assembly provided funding for
increasing the average wage for employees of develop-
mental disabilities services providers by 87 cents per
hour and for increasing the allowable fringe benefits
percentage from 30 to 33 percent of salary.

The 2003-05 biennium budget anticipates serving an
average of 2,189 developmental disabilities clients in day
and residential services for each vyear of the
2003-05 biennium and 1,337 clients in family support
programs for each year of the 2003-05 biennium. The
Department of Human Services contracts with private
providers for many developmental disabilities services,
including residential, family support, day support,
extended employment, and infant development.

Workgroup Recommendations

The committee learned a workgroup was formed, as
required by Senate Bill No. 2086, consisting of
three representatives of developmental disabilities serv-
ices providers, three representatives of the Department
of Human Services, and one member appointed by the
Governor.

The committee received reports from the workgroup.
The committee learned the workgroup did not recom-
mend changing from a retrospective payment system to
a prospective or "fee-for-service" payment system but
did recommend:

1. Allowable and nonallowable costs for develop-
mental disabilities services providers contained
in North Dakota Administrative Code Chapter
75-04-05 be changed. The changes are
budget-neutral and have been submitted to the
Department of Human Services for considera-
tion and final approval by the Administrative
Rules Committee. :

2. Additional funding for individualized supported
living arrangements be provided. Members of
the workgroup representing the Department of
Human Services abstained from voting on this
recommendation because it is not
budget-neutral.

3. The final ratesetting process be completed
within a two-year cycle. This recommendation
will result in each provider's budget being based
on an audited fiscal year that ended two years
previously.

4. The provider penalty for filing a late cost report
be reduced from 10 to 1 percent and the Depart-
ment of Human Services be encouraged to
strictly enforce the penalty provision.




5. The concept of the money following the client be
expanded within the Department of Human
Services budget when individuals are moved
from the Developmental Center to community
settings.

6. Regular meetings of representatives of the
Department of Human Services, Governor's
office, and developmental disabilities services
providers be continued to discuss reimburse-
ment issues and other issues that arise.

Committee Recommendations
The committee received the workgroup's report but
did not make any recommendations.

CHILDREN'S SERVICES COORDINATING

COMMITTEE REPORTS
Section 5 of 2003 House Bill No. 1014 provided that
the Children's Services Coordinating Committee report
to an interim Legislative Council committee at least twice
during the 2003-04 interim on the amount of
"refinancing” funds generated and the uses of the funds
for the 2003-05 biennium.

2003 Legislative Assembly Action
The 2003 Legislative Assembly appropriated
$2,794,000 of funds generated by "refinancing." The
schedule below lists the estimated amounts allocated for
various purposes:

Estimated
Amount

Department of Human Services $279,400
Children's Services Coordinating 139,700
Committee - Administration

Grants to regional and fribal committees for 877,900
collaboration and administration

Grants to participating entities 1,397,000
Total $2,794,000

"Refinancing” is a system administered through the
Department of Human Services allowing federal reim-
bursement of eligible administrative costs of local
schools, juvenile courts, and public health organizations
to be claimed under the federal IV-E foster care and
Medicaid programs. The local organizations partici-
pating in the system complete time studies to document
the amount of time spent with children eligible for the
federal reimbursement. These time studies are
submitied to the relevant regional or tribal children's
services coordinating committee, reviewed by the state
Children's Services Coordinating Committee, and
submitted for federal administrative cost reimbursement
by the Department of Human Services. The federal
reimbursements are received by the Department of
Human Services. The department retains its percentage
allocation (10 percent) and transfers the remaining funds
to the state Children's Services Coordinating Committee,
which retains its percentage (5 percent) and distributes
the remaining funds to the children's services
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coordinating committee of the region or tribe that gener-
ated the funds. Each regional or tribal committee distrib-
utes the percentage allocation of funds to each of the
organizations that generated the federal reimbursements
(50 percent) and uses the remaining funds (35 percent)
for its administrative and operating costs and for other
purposes based on the allocations approved by the
Legislative Assembly. The percentage allocations of
these funds for the 2003-05 biennium compared to the
2001-03 biennium are listed below:

2001-03 2003-05
Biennium Biennium
Department of Human Services 10.0% 10.0%
Children's Services Coordinating 1.7% 5.0%
Committee - Administration
Children's Services Coordinating
Committee - Grants
Participating entities generating 20.0% 50.0%
federal funds
Statewide grants 10.2% 0.0%
Regional and tribal children's serv- 16.2% 0.0%
ices coordinating committees for
administrative costs
Regional and tribal children's serv- 1.8% 0.0%
ices coordinating committees for
collaboration efforts
Regional and tribal children's serv- 0.0% 35.0%
ices coordinating committees for
administrative costs and collabora-
tion efforts
Regional and tribal children's serv- 40.1% 0.0%
ices coordinating committees for
grants to providers
Total 100.0% 100.0%

The estimated funding to be available from "refinanc-
ing" for the 2003-05 biennium compared to the 2001-03
biennium is substantially reduced due to a federal policy
change relating to the allowable uses of federal IV-E
foster care funds. The change became effective on
July 1, 2002, and allows federal IV-E foster care funding
to be claimed only if the child being served is in foster
care or is a "candidate" for foster care. Previously, these
funds could be claimed for a child in foster care or for a
child who was "at risk" of being placed in foster care.
The 57th Legislative Assembly anticipated "refinancing"
would generate $8.3 million for the 2001-03 biennium
while the 58th Legislative Assembly anticipated "refi-
nancing" to generate only $2.8 million for the 2003-05
biennium.

2003-05 "Refinancing” Funds Status

The committee received information on the status of
"refinancing” funds generated and the uses of the funds
for the 2003-05 biennium to date. Through June 30,
2004, the Children's Services Coordinating Committee
generated $1,281,201 from "refinancing”" activities. Of
this amount, $128,120 was distributed to the Department
of Human Services, $64,060 to the Children's Services
Coordinating Committee, $640,601 to participating agen-
cies, and $448,420 to local children's services coordi-
nating committees.



During the first year of the biennium, the local chil-
dren's services coordinating committees spent
$1,048,187, of which $606,381 were grants and
$441,806 were for operating expenses of the commit-
tees. Of the $441,806 spent on operating expenses,
$71,847, or 16 percent, related to grants administration;
$48,541, or 11 percent, related to "refinancing” admini-
stration; $112,806, or 26 percent, related to board or
committee administrative costs; and $208,612, or
47 percent, related to collaboration leadership. The total
amount spent by the local children's services coordi-
nating committees exceeded the amounts generated
due to the timelag between when the funds are gener-
ated and received.

Discontinuation of "Refinancing"

The committee learned a federal departmental
appeals board decision involving the State of Missouri
and its use of federal IV-E foster care dollars has
resulted in a substantial negative effect on North
Dakota's ability to claim federal IV-E dollars under the
"refinancing” system. The appeals board decision
results in a negative effect to North Dakota because the
appeals board concluded that agencies claiming federal
IV-E dollars need to be supervised by the Department of
Human Services or be involved in the placement and
care of children.

Under North Dakota's "refinancing” system, agencies,
including juvenile courts, schools, and public health
units, claim administrative reimbursement under the
federal IV-E program but are not supervised by the
Department of Human Services nor are they responsible
for the placement and care of children; therefore, based

on the appeals board decision, the Department of -

Human Services believes the activities of these agencies
are nonreimbursable under federal IV-E foster care. As
a result, the Department of Human Services discon-
tinued the "refinancing"” initiative with the Children's Serv-
ices Coordinating Committee effective June 30, 2004.

The committee learned that the Children's Services
Coordinating Committee hopes to continue to meet quar-
terly; however, the state office will be closing at a yet-to-
be-determined date. The Department of Human Serv-
ices and the Department of Corrections and Rehabilita-
tion will provide the necessary support services to main-
tain the committee.

The Children's Services Coordinating Committee
plans to introduce a bill in the 59th Legislative Assembly
to continue the state committee and local committees
without state funding.

The future plans for the regional children's services
coordinating committees are:

* Region |, Williston - Will continue operating

through June 30, 2005.

* Region Il, Minot - Will continue operating through
June 30, 2005; however, if no other funding is
identified, its operations will end. The committee
will continue to meet quarterly.

¢ Region lll, Devils Lake - The committee will
continue to operate through June 30, 2005;
however, staff support will end as of October 2004.

¢ Region IV, Grand Forks - Has discussed
continuing as a regional board beyond July 1,
2005; however, staff time will be reduced signifi-
cantly and eventually eliminated due to loss of
funding.

* Region V, Fargo - Plans to continue its current
structure and staff.

* Region VI, Jamestown - Will continue to operate
with present staff while funds are available and
may consider operating after funds are depleted.

* Region VIi, Bismarck - Seeking other grants;
however, if none are received, the office will close
by June 30, 2005.

* Region VIil, Dickinson - Will retain a .4 FTE staff
person for at least one year to continue coordina-
tion and collaboration of services.

 Tribal children's services coordinating committees -
The state committee is unaware of any tribal
committees that are still operating.

The committee received other testimony regarding
the negative effect the loss of "refinancing” funds will
have on the provision of children's services across the
state.

Recommendations
The committee received the reports of the Children's
Services Coordinating Committee but did not make any
recommendations.

BUDGET TOURS
During the interim, the Budget Committee on Human
Services functioned as a budget tour group of the
Budget Section and visited the West Central Human

- Service Center, Lake Region Human Service Center,
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North Central Human Service Center, School for the
Deaf, and State Fair. The committee also heard budget
reports from the Badlands Human Service Center, South
Central Human Service Center, and Northwest Human
Service Center. )

The committee learned about facility programs, major
improvement needs, and probiems the institutions and
facilities may be encountering during the interim. The
tour group minutes are available in the Legislative
Council office and will be submitted in report form to the
Appropriations Committees during the 2005 legislative
session.

T Ay




COMMERCE COMMITTEE

The Commerce Committee was assigned three stud-
ies. House Concurrent Resolution No. 3060 directed a
study of the state’s unemployment compensation
system, including reserve guidelines for the unemploy-
ment trust fund, the system for ratesetting, treatment of
positive balance and negative balance employers, and
the feasibility and desirability of creating an unemploy-
ment compensation board. Section 5 of House Bill
No. 1017 directed a study of the impact of pending
federal legislation that would significantly change the
respective federal-state responsibilities and funding for
workforce development, workforce training, public labor
exchange, and unemployment insurance programs.
Section 5 of Senate Bill No. 2252 directed a study of
consumer protection in regard to contractor competency
and out-of-state contractors licensed in the state.

The Legislative Council also assigned the committee
the responsibility to receive a report from the State
Board of Agricultural Research and Education on its
annual evaluation of research activities and expenditures
under North Dakota Century Code (NDCC) Section
4-05.1-19 and a report regarding the safety and perform-
ance audit of the Roughrider Industries work programs
as provided under NDCC Section 65-06.2-09. The Legis-
lative Council Chairman assigned the committee the
responsibility to receive a report regarding the 2004 rate
increase proposed by Workforce Safety and Insurance
and projections for future rate adjustments.

Committee members were Representatives George
Keiser (Chairman), Donald L. Clark, Mark A. Dosch,
Mary Ekstrom, Pat Galvin, Eliot Glassheim, Ron Iverson,
Kim Koppelman, Mary K. Nester, Jo Ann Rodenbiker,
Dan J. Ruby, and Arlo E. Schmidt and Senators Dick
Dever, April Fairfield, Tim Flakoll, and Karen K.
Krebsbach. Representative Dale C. Severson was a
member of the committee until his death on
November 4, 2003.

The committee submitted this report to the Legislative
Council at the biennial meeting of the Council in
November 2004. The Council accepted the report for
submission to the 59th Legislative Assembly.

UNEMPLOYMENT COMPENSATION
SYSTEM STUDY

Background

Job Service North Dakota

The federal Social Security Act of 1935 included
provisions for the creation of a program for the payment
of benefits to unemployed individuals. Under federal
law, payments are made to states with approved unem-
ployment compensation laws under which the state
administers an unemployment compensation program
through public employment offices. The state program
administration must conform with rules established by
the federal government. The state of North Dakota has
provided unemployment insurance to its residents since
1937 through the state and federal partnership. Job

Service North Dakota is responsible for administering
the unemployment program in this state.

Job Service North Dakota is required by law to
appoint a State Advisory Council. In addition, Job
Service may appoint local advisory councils. The advi-
sory councils must be composed of an equal number of
employer representatives and employee representatives
and members representing the general public. The
purpose of the councils is to aid Job Service in formu-
lating policies, in discussing problems related to the
administration of Job Service, and in assuring impartiality
and freedom from political influence in the solution of the
problems.

Unemployment Compensation Fund

Job Service North Dakota administers an unemploy-
ment compensation fund consisting of:

1. Al contributions collected under the North
Dakota Unemployment Compensation Law.

2. All fines collected pursuant to the provisions of
the North Dakota Unemployment Compensation
Law.

3. Interest earned upon any money in the fund.

4. Any property or securities acquired through the
use of money belonging to the fund.

5. All earnings of the property or securities.

6. All money recovered on losses sustained by the
fund.

7. All money received from the federal unemploy-
ment account in the unemployment trust fund in
accordance with Title Xl of the Social Security
Act.

8. All money credited to this state’s account in the
unemployment trust fund pursuant to Section
903 of the Social Security Act.

9. All money received from the federal government
as reimbursements pursuant to Section 204 of
the Federal-State Extended Compensation Act
of 1970.

10. Al money received for the fund from any other

source.

Job Service North Dakota is required to maintain a
clearing account, the unemployment trust fund account,
and a benefit account within the unemployment compen-
sation fund. After clearance of all funds, the funds must
be deposited in the United States Treasury to the credit
of the state in the unemployment trust fund. The benefit
account consists of all money requisitioned from the
state’s account in the unemployment trust fund to be
used for the payment of benefits. Any money credited to
the account of the state in the unemployment trust fund
may be used for administration of the unemployment
compensation program.

In 2001 the Legislative Assembly adopted legislation
to require Job Service North Dakota to report to the
Legislative Council before March 1 of each year the
actual trust fund balance and the targeted modified
average high-cost multiplier, as of December 1 of the
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previous year. In addition, the report must include a
projected trust fund balance for the next three years.

Contributions and Ratesetting

North Dakota Century Code Chapter 52-04
addresses contributions required of employers under the
North Dakota Unemployment Compensation Law and
the determination of contribution rates. Contributions
accrue and become payable by each employer with
respect to wages paid for employment.

Statutory provisions for the determination of rates
were amended significantly in 1999 in an attempt to raise
the unemployment trust fund balance. House Bill
No. 1135 (1999) provided a seven-year timeframe to
achieve targeted unemployment compensation fund
reserve goals based in part on a national economic
model that estimates the funds needed to pay unemploy-
ment claims for a one-year recessionary period based on
current wages and historical claims.

Section 52-04-05 establishes the formula for deter-
mining the trust fund reserve target. That section
provides, in part:

The solvency target is an average high-cost
multiple of one. The average high-cost multiple
is the number of years the bureau [Job Service
North Dakota] could pay unemployment
compensation, based on the reserve ratio, if
the bureau paid the compensation at a rate
equivalent to the average benefit cost rate in
the one calendar year during the preceding
twenty calendar years and the two calendar
years during the preceding ten calendar years
in which the benefit cost rates were the
highest. “Reserve ratio” means the ratio deter-
mined by dividing the balance in the trust fund
reserve at the end of the calendar year by the
total covered wages in the state for that year.
“Benefit cost rate” means the rate determined
by dividing the unemployment compensation
benefits paid during a calendar year by the
total covered wages in the state for that year.
The computation of the reserve ratio and
benefit cost rate must exclude the wages and
unemployment  compensation paid by
employers covered under section 3309 of the
Internal Revenue Code of 1986, as amended
[26 U.S.C. 3309]. The trust fund reserve target
will be achieved over a seven-year period from
January 1, 2000.. Progress toward achieving
the targeted amount of the trust fund reserve is
measured by reducing any difference between
one and the average high-cost multiple of the
state by an amount that is at least equal to the
ratio of the number of years left to reach the
targeted amount of the trust fund reserve to
the difference between the trust fund reserve
and the targeted amount. If the calendar year
annual average insured unemployment rate is
above three percent and has increased one
hundred ten percent of the average of the
preceding two calendar years, a tax rate will be
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set to provide for fifty percent of the additional

revenue needed for the trust fund to be derived

from tax rate increases and the remaining fifty
percent becomes a drawdown against the trust
fund reserve. In setting tax rates, the amount

of the trust fund reserve may not be allowed to

fall below three hundred percent from a stan-

dard margin of error for the targeted amount of

the trust fund reserve.

The executive director of Job Service North Dakota
may make reasonable adjustments to the tax rates set
for a calendar year to prevent significant rate variations
between calendar years. When the trust fund reserve is
being rebuilt, rates may not be lowered until the target
level is reached. If, while achieving the trust fund
reserve target, the trigger of above 3 percent insured
unemployment rate and an increase of more than
110 percent of the average of the two preceding years
has been in effect for two or more consecutive years, the
period of time to achieve the trust fund reserve target is
extended to seven years from the end date of the last
year in which the trigger was in effect. If this trigger has
been in effect for one year, the amount of tax increase
toward achieving the targeted amount of the trust fund
reserve must be determined using the number of years
remaining of the seven-year period, excluding the year
the trigger is in effect.

Sections 52-04-05 and 52-04-06, which were
amended in 1999 and 2001, set forth the variables used
in determining rates. Under Section 52-04-05, rates
must be determined as follows:

1. The income required for the calendar year must
be divided by the estimated taxable wages for
the calendar year. The result rounded to the
next higher one one-hundredth of 1 percent is
the average required rate.

2. If the positive employer maximum rate is at
least 1 percent, the positive employer minimum
rate is the positive employer maximum rate
minus nine-tenths of 1 percent. If the positive
employer maximum rate is less than 1 percent,
the range for the positive employer minimum
rate must be at least one-tenth of 1 percent and
must be less than two-tenths of 1 percent (the
minimum of one-tenth of 1 percent plus the
increment of one-tenth of 1 percent), with the
positive employer minimum rate equal to the
positive employer maximum rate minus a
multiple of the increment one-tenth of 1 percent
as provided in Section 52-04-06(2) to fall within
the range described above. Within the table of
rate schedules for each calendar year, a rate
schedule may not be used if it would generate
less income than any rate schedule preceding it
on the table of rate schedules. The negative
employer minimum rate is the positive employer
maximum rate plus 5.1 percent.

3. The positive employer maximum rate must be
set so that all the rates combined generate the
average required rate. The negative employer
maximum rate is the negative employer




minimum rate plus 3.6 percent. However, the
maximum rate must be at least 5.4 percent.

Section 52-04-05 further provides that unless other-
wise provided, an employer’s rate may not be less than
the negative employer minimum rate for a calendar year
unless the employer’s account has been chargeable with
benefits throughout the 36-consecutive-calendar-month
period ending on September 30 of the preceding
calendar year. In addition, if an employer in construction
services has not been subject to the law as required, that
employer qualifies for a reduced rate if the account has
been chargeable with benefits throughout the
24-consecutive-calendar-month period ending
September 30 of the preceding calendar year. If an
employer in nonconstruction services has not been
subject to the law as required, the employer in noncon-
struction services qualifies for a reduced rate if the
account has been chargeable with benefits throughout
the 12-consecutive-calendar-month period ending
September 30 of the preceding calendar year.

Section 52-04-05 also placed a limit on the increase
of rates for calendar years 2000, 2001, and 2002.
During the building of the trust fund reserve, the rate
assigned to an employer may not exceed 130 percent of
the previous year's rate for that employer and an
employer may not receive more than a 10 percent
decrease in that employer’s rate from the previous year's
rate for calendar years 2000, 2001, and 2002. However,
the rate limitation provision for calendar years 2000,
2001, and 2002 did not apply to an experience-rated
employer that was a new employer the previous year, a
negative employer that was a positive employer the
previous year, a positive employer that was a negative
employer the previous year, an employer that failed to
file a report, a new employer, and an employer that
chose to make payments in lieu of contributions. With
respect to a new employer, Section 52-04-05 provides
that for each calendar year, the new employer must be
assigned a rate that is 150 percent of the positive
employer maximum rate or a rate of 1 percent, which-
ever is greater, unless the employer is classified in
construction services. However, an employer must be
assigned within the negative employer rate ranges for
any year if, as of the computation date, the cumulative
benefits charged to that employer’s account equal or
exceed the cumulative contributions paid on or before
October 31 with respect to wages paid by that employer
before October 1 of that year. A new employer in
construction services must be assigned the negative
employer maximum rate.

The executive director of Job Service North Dakota is
authorized to provide any negative employer whose
contributions paid into the trust fund are greater than the
benefit charges against that employer's account, for a
minimum of three consecutive years immediately
preceding the computation date or subject to the law as
required, with up to a 30 percent reduction to that
employer’s rate for any year if that employer has in place
a plan approved by Job Service which addresses
substantive changes to that employer's business
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operation and ensures that any rate reduction provided
will not put the employer's account back into a negative
status.

Section 52-04-06 addresses the determination of rate
groups. That section provides that an employer's
reserve ratio is the difference between the six-year
contributions paid by that employer on or before
October 31 of any year, with respect to wages paid by
that employer before October 1 of that same year, and
the six-year benefits charged to that employer’s account
before October 1 of that year, divided by the average
annual payroll. Job Service North Dakota is required to
assign an employer whose cumulative contributions
exceed cumulative benefits within the positive employer
rate groups. An employer whose cumulative contribu-
tions are equal to or less than cumulative benefits must
be assigned within the negative employer rate groups.

Job Service North Dakota is required to establish, for
each calendar year, a schedule of positive employer rate
groups within the positive employer minimum rate and
the positive employer maximum rate. Each successive
rate group for positive employer rate groups must be
assigned a rate equal to the previous group’s rate plus
one-tenth of 1 percent. The number of rate groups in the
positive employer schedule must be the number required
to provide for a rate group at each one-tenth of 1 percent
interval between the positive employer minimum rate
and the positive employer maximum rate. in addition, for
each calendar year, Job Service is required to establish
a schedule of negative employer rate groups with the
negative employer minimum rate and the negative
employer maximum rate. Each successive rate group
for negative employer rate groups must be assigned a
rate equal to the previous group’s rate plus four-tenths of
1 percent. The number of rate groups in the negative
employer schedule must be the number required to
provide for a rate group at each four-tenths of 1 percent
interval between the negative employer minimum rate
and the negative employer maximum rate.

Job Service North Dakota is required to assign posi-
tive employers to the rate in the positive employer rate
schedule in the rank order of their reserve ratios with the
highest reserve ratio positive employers assigned to the
first positive employer rate. Job Service is also required
to assign each successively ranked positive employer to
a rate within the positive employer rate schedule so that
each rate within the rate schedule is assigned the same
proportion of the positive employer’s prior year’s taxable
wages. Job Service is required to make similar assign-
ment requirements for negative employers.

Testimony and Committee Considerations
Ratesetting

The committee received testimony from representa-
tives of Job Service North Dakota regarding the
1999 legislation that was intended to stabilize the
average unemployment insurance tax rate, shift part of
the burden from positive balance employers to negative
balance employers, and raise the unemployment trust
fund balance to a solvency target over a seven-year



period. Before that legislation, unemployment tax rates
had been very volatile, and tax revenue to the fund was
less than benefit payouts since 1994. When the rate
limiters contained in the 1999 legislation expired in 2002,
many employers’ tax rates for 2003 increased dramati-
cally. However, testimony indicated that tax rates are
expected to remain stable until the trust fund reaches the
targeted reserve in 2007.

Positive Balance and Negative Balance Employers

The committee received testimony arguing that posi-
tive balance employers are subsidizing negative balance
employers who are paying the maximum tax rate, but not
assessed full liability. Because of the cap on the
maximum tax rate for negative balance employers, the
burden of building the reserves in the trust fund falls on
the positive balance employers.

Because seasonal job-aftached employees are enti-
tled to receive benefits without being required to seek
other employment while waiting to be reemployed by the
seasonal employer, representatives of positive balance
employers contended that negative balance employers
use the unemployment insurance system as a means to
retain seasonal employees rather than encourage the
seasonal employees to seek other employment during
the employer’s off-season. Conversely, representatives
of seasonal employers and seasonal employees argued
that the policy of providing unemployment compensation
benefits to seasonal employees helps ensure that indus-
tries, such as the construction industry, will be able to
maintain experienced, well-trained employees rather
than lose those employees as they leave the state for
jobs in warmer climates.

The committee considered a bill draft that created a

proportionately greater responsibility on negative balance

employers for that portion of the unemployment insur-
ance tax burden, which represents the amount of
revenue necessary to make due progress toward the
unemployment insurance reserve fund solvency target.
Proponents of the bill draft argued that although positive
balance employers still wouild be subsidizing negative
balance employers, the bill draft would shift a small
portion of the burden of making progress to the reserve
fund solvency target to the negative balance employers.

Job Service Advisory Council

Although state law requires Job Service North Dakota
to appoint an advisory council, the committee received
testimony indicating the current advisory council is inef-
fective because the last two Governors have designated
the Workforce Development Council as the Job Service
Advisory Council. Testimony indicated that the Work-
force Development Council has not engaged in any
discussion addressing policies and problems related to
unemployment compensation.

The committee considered two bill drafts that would
have provided for a seven-member advisory council to
advise Job Service North Dakota regarding issues
relating to the operations, effectiveness, fairness, and
efficiency of the unemployment insurance program. One
of the bill drafts would have required the executive
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director of Job Service to appoint the members of the
advisory council and the other bill draft would have
required the Governor to appoint the members of the

advisory council. Committee members generally agreed .

that members of the advisory council should be
appointed by the Governor.

Proponents of the bill draft argued that establishing
an advisory council consisting of members who are
familiar with and interested in the unemployment
compensation system would provide valuable guidance
to Job Service North Dakota and would provide
employers and employees an opportunity to have input
in decisions made by Job Service. Opponents of the bill
draft contended that the advisory council required under
current law could be effective if the members appointed
to the council were truly interested in improving the
unemployment compensation system. In addition, oppo-
nents of the bill draft argued that the biil draft provided
for a disproportionate number of employers on the
council membership. Conversely, others argued that the
membership of the council should be expanded beyond
seven members to include additional employer members
representing specific industries in the state.

Recommendations

The committee recommends House Bill No. 1027 to
revise the formula for determining unemployment
compensation tax rates so that a proportionately greater
responsibility is shifted to negative balance employers for
that portion of the unemployment insurance tax burden,
which represents the amount of revenue necessary to
make due progress toward the unemployment insurance
reserve fund solvency target.

The committee recommends House Bill No. 1028 to
establish a seven-member Job Service North Dakota
Advisory Council, appointed by the Governor, for the
purpose of advising Job Service regarding issues
relating to the operations, effectiveness, fairness, and
efficiency of the unemployment insurance program.

IMPACT OF FEDERAL UNEMPLOYMENT
COMPENSATION LEGISLATION STUDY

Background

North Dakota Century Code Section 52-08-01, which
was enacted in 1935, provides that the state of North
Dakota accepts and will observe federal law regarding
the establishment of a national employment system. To
carry out its responsibilities, Job Service North Dakota is
required by law to establish and maintain free public
employment offices where necessary in the state.

Workforce Training and Development Programs
Job Service North Dakota
Job Service North Dakota provides workforce training
and development through numerous federal and state
programs, including:
* The Workforce Investment Act of 1998, which is
the primary federal workforce training program.
The purpose of the Act is to increase occupa-
tional skill attainment, employment, retention, and




earnings of participants through program activi-
ties, such as classroom training, on-the-job train-
ing, and work experience. The Workforce
Investment Act of 1998 was scheduled to expire
on September 30, 2003. Congressional legisla-
tion to reauthorize the Act remains in conference
committee.

» The job opportunities and basic skilis (JOBS)
program under which Job Service North Dakota
contracts with the Department of Human Serv-
ices for administration. The program provides
basic education and specific job skills training to
people eligible for the temporary assistance for
needy families (TANF) program.

» The Work Force 2000 program, which is a state-
funded job training program designed to assist
North Dakota industry and business in retraining
and upgrading workers’ skills to meet demands
brought about by the introduction of new tech-
nologies and work methods into the workplace
and to provide assistance to companies to help
train new employees.

* The trade adjustment assistance program, which
is a federal program administered in the state by
Job Service North Dakota. The program
provides special job training, job search assis-
tance, relocation, and related services to workers
who have become unemployed as a result of
foreign imports or jobs going to Canada or
Mexico, as a result of the North American Free
Trade Act.

« The senior community service employment
program, which is designed to foster and
promote useful part-time employment opportuni-
ties in community service activities for unem-
ployed low-income individuals who are 55 years
of age and older and who have decreased
employment prospects.

* The new jobs training program, which was
enacted by the 53rd Legislative Assembly (1993).
The program provides a state income tax with-
holding credit equal to the state income tax with-
holding projected to be generated from new jobs
created. To qualify an employer must either be
locating to the state or expanding employment
within the state. The eligible employer may
access funding by obtaining a grant or loan from
a commercial or private lender, city, or local
development corporation. The loan or grant
covers the costs of workforce training and
program administration identified in the project
agreement between the employer and Job
Service North Dakota. The loan or grant is
repaid through state income tax withholding
credits generated from the new positions created.

Department of Commerce

The Department of Commerce Division of Workforce
Development is responsible for providing administrative
support for the North Dakota Workforce Development
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Council, the North Dakota Youth Development Council,
and the State Commission on National and Community
Service. The division is also responsible for the develop-
ment of a public and private partnership for the recruit-
ment of workers.

The purpose of the North Dakota Workforce Devel-
opment Council is to advise the Governor and the public
regarding the nature and extent of workforce develop-
ment and economic development needs in North Dakota
and how to meet those needs effectively while maxi-
mizing the efficient use of available resources and
avoiding unnecessary duplication of effort. The council
is responsible for drafting the state’s five-year strategic
workforce development plan, assisting the Governor in
the development of a statewide workforce investment
system carried out through a one-stop delivery system,
developing and improving state performance measures
that will be used to assess the effectiveness of programs
covered by statewide workforce investment activities,
developing a statewide employment statistics system,
and coordinating workforce development system activi-
ties with state and local economic development
strategies.

The division administers northdakotahasjobs.com,
which is a single statewide web site that provides seam-
less access for employers and jobseekers to a job
opening and resume management system to support the
recruitment of alumni and workers from out of state. The
web site has a student/adult career guidance system,
assessment tools, and electronic portfolio integrated into
the site to provide employers with opportunities to adver-
tise internship and work-based learning opportunities
while giving students a tool to learn about employers that
exist in the state and opportunities the employers have
available.

In 2003 the Legislative Assembly required the
Department of Commerce,. in cooperation with Job
Service North Dakota, the Department of Human Serv-
ices, and the North Dakota University System, to include
in its annual report to the Legislative Council the number
of individuals trained and the number who became
employed as a result of each entity’'s workforce develop-
ment and training programs, including the state’s invest-
ment, the areas of occupational training, the average
annual salary of those employed, and the average
increase in earnings 12 months after completion of
training.

The division also provides matching funds to commu-
nities that participate in standardized community labor
availability studies.

Department of Human Services

The Department of Human Services provides work-
force training and development assistance for individuals
who are eligible under selected public assistance
programs, including:

* The TANF program, which is a federal and state
program to provide cash assistance to families in
need and to reduce dependency by promoting job
preparation and work. Under the program,



individuals may receive basic education and job
skills training and work support assistance, such
as child care assistance, transportation assis-
tance, and career-related counseling.

* The JOBS program, which is the employment
and training component of the North Dakota
TANF program under which individuals who are
eligible for the TANF program may receive basic
education and specific job skills training.

« The child care assistance program, which
provides assistance to low-income families to
help obtain and pay for the care of dependent
children while individuals are at work or in
training.

State Board for Career and Technical Education

The State Board for Career and Technical Education
administers vocational technical education in the state
through programs provided by public school districts,
Bureau of Indian Affairs schools, tribally controlled
colleges, junior and state colleges, state universities, and
other agencies. The mission of -the State Board for
Career and Technical Education is to work with others to
provide all North Dakota citizens with the technical skills,
knowledge, and attitudes necessary for successful
performance in a globally competitive workplace. The
board also distributes grant funds for specialized industry
training provided on demand by vocational education
centers.

North Dakota University System

The North Dakota University System provides work-
force training and development through the institutions’
continuing education divisions and the four community

colleges that are responsible for coordinating workforce -

training activities.

The University System appropriation for the 2003-05
biennium included $1,550,000 for centers of excellence.
The purpose of the program is to develop and engage
strategies for science and technology research and
development, commercialization, entrepreneurship,
infrastructure, growth and expansion of knowledge-
based industries, and activities in the state to develop
innovative approaches that expand the gross state prod-
uct; to assist efforts to attract private and federal assis-
tance for science and technology research and
development and for commercialization in growth clus-
ters most likely to increase the gross state product; to
increase collaboration among state, federal, and private
research and development and technology commerciali-
zation organizations in the state; to strengthen the lead-
ership and support of the National Science Foundation
experimental program to stimulate competitive research
programs and to encourage partnerships with other state
institutions for expanded efforts to stimulate economic
growth in identified industry clusters; to provide leader-
ship in science and technology policy at a regional, a
national, and an international level; and to create
employment opportunities for North Dakota University
System graduates.

101

Proposed Federal Legislation

In 2002 the United States Department of Labor sent
to Congress the administration’s proposal for an over-
haul of the unemployment compensation system.
Among other things, the proposal would reduce employ-
ers’ federal unemployment taxes and transfer control of
funding for unemployment compensation services and
administration to the states. States would be allowed to
use existing unemployment tax systems to fund the
administration of the programs or create a separate
administration tax. The federal government would
continue to set standards for coverage and benefits.

Federal grants to states would continue for federal
activities such as federal unemployment claims, tax
credits, alien labor certification, required reports, and
statistical programs. Proposals for reauthorization of the
Workforce Investment Act also include provisions for
offering personal reemployment accounts to some
unemployed individuals.

Testimony and Committee Considerations

The committee received reports from representatives
of Job Service North Dakota regarding proposed federal
legislation and the potential effect of the legislation on
the unemployment compensation system in this state.
The reports indicated that although reauthorization of the
Workforce Investment Act could provide opportunities for
strengthening some of the infrastructure in place for
training programs and creating a more responsive,
demand-driven system, representatives of Job Service
have concerns regarding the effect of proposals to
change the cost allocation for operating the one-stop
career centers and the administrative and consolidated
funding stream. Under the reauthorization proposal,
each partner in the one-stop career centers would be
required to pay a portion of the cost, which could resutlt in
reductions in funding. In addition, reauthorization could
result in a loss of funding for youth training programs due
to proposals to direct funds to certain impacted local
workforce areas. However, proposals for reauthorization
could also allow expanded use of individual training
accounts.

The committee also was informed of four proposals
under consideration by either the United States
Congress or the United States Department of Labor
which could have a significant impact on the unemploy-
ment insurance compensation program in the state.
One proposal would devolve the administrative funding
responsibility for the program from the federal govern-
ment to the states by 2009, when the states would be
expected to cover the full administrative costs of the
unemployment insurance programs without federal
support except for a hold harmless provision that would
protect states from a too rapid decline in federal adminis-
trative grant funding for the first five years of the
proposal's full implementation. Although the proposal
could be described at the federal level as a reduction of
employer taxes, the result is that taxes would have to be
increased at the state level to cover the administrative
costs. If the federal tax is reduced, the Legislative



Assembly would have to determine if the state should
continue to fund the public employment service, reem-
ployment services, and online position advertising and
virtual recruitment services.

A second proposal would take the Wagner-Peyser
portion of the grants that states receive as a result of the
Federal Unemployment Tax Act and consolidate that
funding with the Workforce Investment Act adult and
dislocated worker funding streams. The testimony indi-
cated that one of the potential impacts of the proposal is
that one-stop funding would be focused on low-wage
workers when the state needs to attract and serve job
seekers from across the income and skills spectrums.

Another proposal under consideration would create
personal reempleyment accounts for claimants profiled
as being likely to exhaust their benefits and who are
eligible for 20 weeks or more of benefits. The accounts
would be available to the claimants for purchase of work-
force training and support services deemed necessary to
prepare them for reemployment. The committee was
informed that the proposal likely would result in
increased workload for Job Service North Dakota.

The fourth proposal involves the United States
Department of Labor revising unemployment insurance
performance standards by reducing the number of stan-
dards and adding a standard that measures the effec-
tiveness of the states' reemployment efforts. The testi-
mony indicated that if the adopted performance standard
would require some specific outcome with respect to all
unemployment insurance claimants, that standard could
not be met unless Job Service North Dakota staff had
interface with all unemployment insurance claimants. In
addition, there was some concern with timeframes
selected with respect to placement and measuring
retention.

The committee received testimony from representa-
tives of Job Service North Dakota regarding the need to
replace the unemployment insurance computer system
because the unemployment tax and benefit processing
system is nearing obsolescence. The committee
received information indicating that several other states
are in the process of replacing unemployment insurance
computer systems at costs of up to $65 million. An initial
cost estimate for replacing the Job Service system was
$18 million to $24 million.

The state received $15.2 million in federal Reed Act
funds in 2002 which may be used to address computer
system replacement. In addition, there is potential for
another Reed Act distribution that could result in another
$16 million allocation to North Dakota. The committee
was informed that further study of the replacement of the
unemployment insurance computer system is necessary
and Reed Act funds may be used to conduct a prelimi-
nary procurement planning study.

The committee received a report from representa-
tives of Job Service North Dakota regarding a proposal
to implement a “work first” reemployment model, which
would consist of orientation to a reemployment program,
a one-on-one assessment, development of employment
plans, and periodic reemployment reviews of claimants.

102

During a period of unemployment, a worker would go
through a process that would initiate the reemployment
process, conduct a face-to-face appointment, and
complete an online resume. The model would be tested
at control sites in Bismarck, Minot, Fargo, and Grand
Forks.

Recommendations

Because no significant changes in federal law were
adopted before the committee completed its study, the
committee makes no recommendation for responding to
the proposed changes in federal law.

The committee expressed its support for a request by
Job Service North Dakota to the 59th Legislative
Assembly for an appropriation of Reed Act funds
adequate to fund procurement planning studies,
including development and issuance of a request for
proposals relating to the costs and appropriate tech-
nology to replace the mainframe computer application
used to process unemployment insurance claims and
unemployment insurance tax reporting and payment.

The committee also expressed its support for a
proposal by Job Service North Dakota to request an
appropriation by the 59th Legislative Assembly of
$250,000 of Reed Act funds to fund a pilot project on
intensive reemployment actions designed to demon-
strate whether those actions can have a significant effect
on reducing expenditures from the unemployment insur-
ance trust fund.

CONTRACTOR COMPETENCY STUDY

Background

North Dakota Century Code Chapter 43-07
addresses licensing of contractors. A contractor
includes “any person engaged in the business of
construction, repair, alteration, dismantling, or demolition
of bridges, highways, roads, streets, buildings, airports,
dams, drainage or irrigation ditches, sewers, water or
gas mains, water filters, tanks, towers, oil, gas, or water
pipelines, and every other type of structure, project,
development, or improvement coming within the defini-
tion of real or personal property, including the construc-
tion, alteration, or repair of property to be held either for
sale or rental, and shall include subcontractor, public
contractor, and nonresident contractor.”

A nonresident contractor is any contractor who has
not established and maintained a place of business
within this state, or who has not made reports to North
Dakota Workforce Safety and Insurance within the
previous year of employees within the state, and who
has not made contributions to the North Dakota Work-
force Safety and Insurance fund accordingly, or who,
during a like period has not made an income tax return
in this state.

A contractor is required to be licensed if the cost,
value, or price per job exceeds $2,000. The Secretary of
State is responsible for enforcing the licensing provisions
of NDCC Chapter 43-07 and may request the Attorney
General to bring an action to enjoin a person from acting
as a contractor if the person is not licensed as required.



An individual who is 18 years of age or older may
apply for a license to act as a contractor by completing
the necessary forms and submitting under oath a state-
ment of the applicant's experience and qualifications as
a contractor. In addition, the applicant must submit a
copy of a certificate of insurance indicating liability
coverage and submit a statement from Workforce Safety
and Insurance that the applicant has secured satisfac-
tory workforce safety and insurance coverage.

The Secretary of State is required to classify as not in
good standing the license of any contractor who fails to:

1. Maintain liability insurance coverage.

2. File, renew, or properly amend any fictitious
name certificate.

3. Maintain an active status of a corporation or
registration as a foreign corporation.

4. Maintain an active status of a limited liability
company or registration as a foreign limited
liability company.

5. File or renew a trade name registration.

6. File or renew a limited liability partnership or
foreign limited liability partnership.

7. File or renew a limited partnership or foreign

limited partnership.

A contractor who has been notified by the Secretary
of State that the contractor's license is not in good
standing must cease soliciting or entering new contract
projects. If the contractor does not correct the specified
deficiency within 30 days or if the contractor enters new
contract projects while the contractor’s license is not in
good standing, the Secretary of State is required to
revoke the license of the contractor under the proce-
dures set forth in the Administrative Agencies Practice
Act (NDCC Chapter 28-32).

Four classes of licenses define the limitations on the -

types of projects on which a contractor may work. The
holder of a Class A license is subject to no limitation as
to the value of any single contract project. The holder of
a Class B license may not engage in the construction of
any single contract project of a value in excess
of $250,000, the holder of a Class C license may not
engage in the construction of any single contract project
of a value in excess of $120,000, and the holder of a
Class D license may not engage in the construction of
any single contract project of a value in excess
of $50,000. The fee for a Class A license is $300,
$200 for a Class B license, $150 for a Class C license,
and $50 for a Class D license. A license is effective for
one year.

A licensee may renew a contractor's license by
obtaining from the Secretary of State a certificate of
renewal. When filing for a renewal, the licensee is
required to file an application that includes a listing of
each project, contract, or subcontract completed by the
licensee during the preceding calendar year in North
Dakota, and if a performance bond was required, the
name and address of the issuer of the bond. In addition,
the applicant is required to include with the application a
copy of a certificate of liability insurance and a certifica-
tion that the applicant has submitted all payroll taxes. An
application for renewal must be filed by March 1 of each
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year. The fee for renewal of a license is equal to
20 percent of the license fee for that class of contractor.
If a contractor fails to file for a renewal by March 1, the
contractor is deemed to be unlicensed. However, the
contractor has untii June 1 of that year to renew a
license by paying a penalty fee of 75 percent of the
renewal fee and paying the renewal fee. After June 1,
any license not renewed is revoked.

The Secretary of State is required to maintain a
complete indexed record of all applications, licenses,
certificates of renewal, revocations, and other informa-
tion maintained on contractors. The Secretary of State
may dispose of an inactive contractor file after two years
if no attempts have been made to apply for a new
license or renew the license.

North Dakota Century Code Section 43-07-14 estab-
lishes the grounds under which a complaint may be filed
against a contractor, including:

1. Abandoning any contract without legal excuse.

2. Diverting funds or property received under
express agreement for the prosecution or
completion of a specific contract, or for a speci-
fied purpose in the prosecution or completion of
any contract, and applying using the funds for
any other confract obligation or purpose to
defraud or deceive creditors or the owner.
Engaging in any fraudulent or deceptive acts or
practices or misrepresentation as a contractor
in consequence of which one or more persons
is injured in a total amount exceeding $3,000.
Making any false statement in any application
for a license or renewal, violating any provision
of NDCC Chapter 43-07, or being convicted of
an offense the Secretary of State determines
has a direct bearing on the applicant’s or licen-
see’s ability to serve the public as a contractor.
Engaging in work without any trade or profes-
sional license required for that work.
Failing to fully refund the contracting party's
advance payment if a rebuttable presumption of
abandonment has arisen and the contracting
party has made a request to the licensee for a
refund.

The Secretary of State is required to review all
complaints filed with respect to contractors. If the Secre-
tary of State determines that a complaint provides suffi-
cient facts upon which a reasonable person could
conclude that one or more of the acts or omissions set
forth in NDCC Section 43-07-14 have been committed,
the Secretary of State may initiate an adjudicative
proceeding in accordance with Chapter 28-32. If, after
an adjudicative proceeding or as part of an. informal
disposition under Chapter 28-32, the Secretary of State
determines that the licensee is guilty of an act or omis-
sion charged or if the licensee admits guilt to an act or
omission charged, the Secretary of State may suspend
or revoke the contractor’s license, order a civil penalty of
not more than $1,000, order restitution in an amount not
more than $5,000, or impose a lesser sanction or
remedy. The Secretary of State may suspend the
contractor’s license for a period of not more than
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60 months and may not renew, reinstate, or issue a new
license until the licensee has paid any civil penalty or
restitution imposed. The Secretary of State may bring
an action in district court to recover restitution or penal-
ties. A contractor aggrieved by a decision of the Secre-
tary of State in revoking or suspending the contractor’s
license or ordering restitution or penalties may appeal
the decision to the district court. A licensee is prohibited
from obtaining a license under any name during the
period of revocation or suspension. A licensee whose
license has been revoked may not be relicensed for a
period of up to five years.

North Dakota Century Code Section 43-07-19
addresses nonresident contractors. An applicant for a
contractor's license who is not a resident of North
Dakota, by signing and filing the application, is deemed
to have appointed the Secretary of State as the appli-
cant’s lawful agent upon whom may be served all lawful
process in any action or proceeding against the nonresi-
dent contractor. Registered foreign corporations entitied
to do business in this state according to
Chapter 10-19.1, registered foreign limited liability
companies entitled to do business in the state according
to Chapter 10-32, foreign limited liability partnerships
entitted to do business in the state according to
Chapter 45-22, and foreign limited partnerships entitled
to do business in the state according to Chapter 45-10.1
and having a current registered agent and registered
address on file in the Secretary of State's office are not
required to appoint the Secretary of State as agent for
service of process.

North Dakota Century Code Section 43-07-25
provides that on request the Secretary of State must
provide city and county enforcement officials with a list of
licensed contractors. The Secretary of State also is
required to provide information on the activities of a
contractor doing business in this state of which officials
of Workforce Safety and Insurance, Job Service North
Dakota, or the Tax Commissioner may be unaware and
that may be relevant to the duties of those officials.

Testimony and Committee Considerations

The committee received reports from the Secretary of
State and a representative of the Attorney General's
office regarding the handling of complaints against
contractors.  Although the Secretary of State, the
Attorney General, and Workforce Safety and Insurance
have participated in enforcement checks to determine if
contractors are licensed and paying all applicable state
payroll taxes and have encouraged consumers to seek
background information regarding contractors before
entering contracts, consumers in the state occasionally
experience problems with unlicensed contractors and
contractors that do not complete projects to the satisfac-
tion of consumers. The testimony indicated that a rela-
tively smail number of contractors are responsible for a
large number of the complaints filed with the Secretary of
State and the Attorney General.

The committee received testimony suggesting that
some out-of-state contractors that have done work in the
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state after recent storms or disasters have performed
poor work and quickly left the state with no intention of
fulfiling warranties. Because concern was expressed
that treating out-of-state contractors differently from resi-
dent contractors could be found to be unlawfully discrimi-
natory by the courts, committee members generally were
reluctant to impose additional regulatory burdens with
respect to the licensing process. However, the Secre-
tary of State presented proposals to the committee to
enhance the authority of the Secretary of State and the
Attorney General to regulate the conduct and the
licensing of contractors.

Although concerns were expressed regarding placing
additional burdens .on applicants for licenses, the
committee considered a bill draft that authorized the
Secretary of State to request criminal history background
information for applicants for a contractor’s license or for
renewal of a contractor’s license; authorized the Attorney
General to use consumer fraud statutes to bring
complaints against contractors; and provided additional
grounds for denying an application for a contractor's
license, refusing to renew a license, or revoking a
license.

Recommendation

The committee recommends Senate Bill No. 2026 to
authorize the Secretary of State to request criminal
history record information regarding an applicant for a
contractor's license or contractor seeking to renew a
license; to authorize the Attorney General to bring a
complaint against a contractor under consumer fraud
laws; and to specify additional grounds upon which the
Secretary of State may deny an application for a contrac-
tor's license, refuse to renew a license, or revoke a
license.

STATE BOARD OF AGRICULTURAL

RESEARCH AND EDUCATION REPORT

Pursuant to NDCC Section 4-05.1-19, the State
Board of Agricultural Research and Education submitted
a report to the committee on its annual evaluation of
research activites and expenditures. The report
summarized how the board is responding to each of the
board’s statutory responsibilities and reviewed the
various programs and activities of the board.

WORKFORCE SAFETY AND
INSURANCE REPORTS
Safety Audit of Roughrider Industries
Work Program and Performance Audit
of the Modified Workers’ Compensation
Coverage Program

The committee received a report from Workforce
Safety and Insurance regarding the safety audit of
Roughrider Industries work programs and the perform-
ance audit of the modified workers' compensation
coverage program. The modified workers' compensa-
tion program was established in 1997 to provide workers’
compensation coverage for inmates in prison work



programs and to allow Roughrider Industries to continue
receiving federal funding through the prison industry
enhancement certification program. The safety audit
indicated Roughrider Industries was found to be in
compliance with all components of the Workforce Safety
and Insurance risk management program. The
September 2004 audit of the modified workers’ compen-
sation coverage program concluded that the desired
results and effectiveness of the program are being
achieved. The Workforce Safety and Insurance Board
of Directors may be presenting a proposal to allow the
board to set an adequate premium rate if the board
determines that the premium charged is not adequate to
cover administrative expenses for the program.

2004 Premium Rate Increase
The Workforce Safety and Insurance Board of Direc-
tors authorized the agency to proceed in March 2004
with a proposal for a premium rate increase for workers'
compensation coverage. The board indicated the
increase was necessary to counteract the rapid increase
in medical and prescription drug costs. The proposed
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rate changes for the 141 individual classifications ranged
from 4 to 14 percent. The recommendation presented
by the board provided for a 9 percent average rate
increase. Because of the investment gains of the work-
ers’ compensation fund, a performance dividend of
$5 million to $6 million was proposed to mitigate the
premium rate increase. Therefore, the net effect of the
premium rate proposal was estimated to average
4 percent. Representatives of Workforce Safety and
Insurance stated that even with the proposed premium
increase, a national study indicated that North Dakota
employers will continue to pay the lowest premiums in
the country while ranking in the top 20 states in benefits
paid to injured workers. [n addition, the premium rates
remain significantly lower than the rates were 10 years
ago. However, it was reported that because reductions
in rates attributable to efficiencies in administration,
safety, and cost control have reached a point at which
further savings are not feasible, premium rates must be
increased to account for increased costs due to medical
and prescription drug cost inflation.



CRIMINAL JUSTICE COMMITTEE

The Criminal Justice Committee was assigned five
studies. House Concurrent Resolution No. 3004
directed a study of the state’s method of providing legal
representation for indigent criminal defendants and the
feasibility and desirability of establishing a public
defender system. Senate Concurrent Resolution
No. 4008 directed a study of the need for guardianship
services, standards and practices for guardians, and
funding for programs for individuals with mental illness,
vulnerable elderly adults, and individuals with traumatic
brain injuries. House Concurrent Resolution No. 3062
directed a study of vulnerable adult abuse and neglect
with an emphasis on whether certain individuals should
be required to report suspected incidents of vulnerable
adult abuse and neglect. Senate Concurrent Resolution
No. 4014, although not prioritized by the Legislative
Council, was assigned to the committee by the chairman
of the Legislative Council. The resolution directed a
study of the methods for funding and providing law
enforcement training in this state. Also by directive of
the chairman of the Legislative Council, in response to
an April 14, 2004, opinion of the Attorney General, the
committee was directed to study the employment condi-
tions issues contained in North Dakota Century Code
(NDCC) Section 34-06-05, including those surroundings
or conditions that may be detrimental to an employee's
health or morals. The Legislative Council also assigned
to the committee the responsibility to receive a report,
pursuant to Section 19-03.1-44, from the Attorney
General on the current status and trends of unlawful
drug use and abuse and drug control and enforcement
efforts in this state.

Committee members were Representatives Lois
Delmore (Chairman), Bill Amerman, Randy Boehning,
Ron Carlisle, Duane DeKrey, Dennis Johnson,
Lawrence R. Klemin, William E. Kretschmar, Carol A.
Niemeier, and Mike Norland and Senators Stanley W.
Lyson, John T. Traynor, Thomas L. Trenbeath, and
Constance Triplett.

The committee submitted this report to the Legislative
Council at the biennial meeting of the Council in
November 2004. The Council accepted the report for
submission to the 59th Legislative Assembly.

INDIGENT DEFENSE STUDY

Background

The Sixth Amendment to the United States Constitu-
tion guarantees to all individuals accused of a crime the
right to counsel in their defense. The United States
Supreme Court has interpreted the Sixth Amendment to
require each state to provide counsel to any individual
accused of a crime before the individual can be
sentenced to jail or prison if that individual cannot afford
to hire an attorney. These decisions include Gideon v.
Wainwright, 372 U.S. 335 (1963), in which the Supreme
Court interpreted the 6th and 14th Amendments as
requiring states to provide counsel to all indigents
accused of a crime in their jurisdictions; Argersinger v.

Hamlin, 407 U.S. 25 (1972), in which the Supreme Court
extended Gideon to include petty offenses that carried a
possible sentence of incarceration; and /n re Gault, 387
U.S. 1 (1967), in which the Supreme Court extended the
right to counsel to include all juveniles involved in delin-
quency proceedings and facing possible incarceration.
The states have responded to the Court’s mandate in
these landmark decisions by developing a variety of
systems in which indigent defense services are provided.

Some states and localites have created public
defender programs while others rely on the private bar to
accept court appointments. In most states the right to
counsel has been expanded by legislation, case law, and
state constitutional provisions. This expansion at the
state level has contributed to the diversity of systems
around the country.

The demand for indigent defense services grew
steadily in the two decades following Gideon; however,
the last 10 to 15 years have seen significant increases in
the need for state-funded counsel. Prime factors
contributing to the recent explosion in indigent defense
caseloads are the “war on crime” and a major increase
in drug offenses. It is not uncommon for indigent
defense programs to represent up to 90 percent of all
criminal defendants in a given felony jurisdiction. The
cost of providing indigent defense services has esca-
lated sharply, leaving states to search for ways to
contain the costs of indigent defense. -

Cost is usually the primary factor determining what
type of indigent defense system a state or county adopts.
Responding to increased costs, increased caseloads,
and litigation challenging the programs in place, many
states have refined their indigent defense programs in
recent years.

Methods for Providing Counsel

There are three primary models for providing repre-
sentation to those accused of crimes and unable to
afford counsel--assigned counsel, contract, and public
defender programs. The assigned counsel model
involves the assignment of indigent criminal cases to
private attorneys on either a systematic or an ad hoc
basis. The contract model involves a private contract
with an attorney, a group of attorneys, a bar association,
or a private nonprofit organization that will provide repre-
sentation in some or all indigent cases in the jurisdiction.
The public defender model! involves a public or private
nonprofit organization with full-time or part-time staff
attorneys and support personnel.

From these three models for the appointment of
counsel, states have developed indigent defense
delivery systems, many of which employ some combina-
tion of these types. For example, even in states with a
statewide public defender system, private attorneys will
be appointed to cases that present a conflict of interest
and in some instances to alleviate burdensome
caseloads. In other states where there is less uniformity,
there may be contract counsel in one county, assigned
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counsel in a second county, and a public defender office
in yet a third county.

Systems for Providing Services

The states have developed a wide range of systems
to respond to the United States Supreme Court mandate
on the right to counsel. Some states organize their
systems on a statewide basis, others by county, and still
others by region or judicial district. Some states have
passed on to the counties their responsibility to select a
system from the various options.

More than half of the states have organized some
form of statewide indigent defense program. These
statewide systems have varying degrees of responsibility
and oversight, but they share the common element of
providing some degree of uniformity to the delivery of
indigent defense services statewide. A statewide agency
may operate under the executive or judicial branch of
government or as an independent public or private
agency. Often, a governing body or commission is
created to enact policy and select the state public
defender or chief counsel of the agency. In some states
a state public defender is appointed by the Governor.

Sixteen states operate indigent defense programs
utilizing a state public defender with full authority for the
provision of defense services statewide--Alaska, Colo-
rado, Connecticut, Delaware, Hawaii, Maryland, Massa-
chusetts, Minnesota, Missouri, New Hampshire, New
Jersey, New Mexico, Rhode Island, Vermont, Wisconsin,
and Wyoming.

Most of these statewide programs provide public
defender representation in every county in the state.
However, in some states, such as New Hampshire and
Vermont, it is not practical to operate staffed public
defender offices in rural areas, so assigned counsel or
contract programs have been developed for these
regions.

Nine of the 16 states with a statewide public defender
have a commission that oversees the program, although
the commissions have varying degrees of involvement
and responsibility. Massachusetts, for example, has a
state public defender and a commission. The commis-
sion provides counsel in every indigent defendant case,
but the statute mandates representation in particular
types of cases between public defenders and the private
bar.

State commissions are found in states with statewide
public defender systems and in states that organize their
indigent defense systems in a way that combines
aspects of state oversight with substantial local control.
In these systems, a state commission or board often
provides overall direction and may develop standards
and guidelines for the operation of local programs. The
principal feature of these systems is the provision of
central, uniform policy across the state to ensure
accountability and quality.

Twelve states have indigent defense commissions
setting guidelines for the provision of indigent defense
services statewide--Arkansas, Georgia, Indiana, Kansas,
Kentucky, Louisiana, Nebraska, North Dakota, Ohio,
Oklahoma, South Carolina, and Tennessee. Frequently
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in the state commission system, local jurisdictions within
the state are authorized by statute to determine the type
of program (public defender, assigned counsel, or
contract) that best suits their needs within the adopted
guidelines. The local jurisdictions then operate the
program independently at the local level. Arkansas,
Georgia, Indiana, Kansas, Kentucky, Louisiana, North
Dakota, Ohio, and South Carolina all have such commis-
sions or boards, although their duties and responsibilities
vary substantially.

In contrast to statewide systems, other states dele-
gate the responsibility to organize and operate an indi-
gent defense system to the individual county or group of
counties comprising a judicial district. The decision of
what type of system to use may be made by the county
board, the local bar association, the local judges, or a
combination of these groups. Under this system,
there is little or no programmatic oversight at the state
level--there is no state board, commission, or administra-
tor. Fourteen states follow this pattern--Alabama,
Arizona, California, 1daho, Maine, Michigan, Mississippi,
Montana, New York, North. Carolina, South Dakota,
Texas, Utah, and Washington.

Eight states, plus the District of Columbia, have indi-
gent defense systems that do not fit neatly into the above
three categories. In the District of Columbia, a private,
nonprofit public defender organization, which is overseen
by a board of trustees, provides representation in a
portion of the cases, while private, court-appointed attor-
neys provide counsel in all other cases.

In Florida the legislature has created 20 independent
publicly elected public defender offices. There is one
office for each judicial district. While this structure is
mandated by the state, there is no state oversight at the
trial level.

In lilinois, by statute, every county with a population of
35,000 or more must have a local public defender
program. In less populous counties, public defender
programs are optional. There is, however, no state over-
sight at the trial level.

In lowa a state public defender is responsible for the
tasks common to those of an executive director of a
statewide indigent defense commission, although lowa
has no such commission. The state public defender
oversees the local public defender, contract, and
assigned counsel programs adopted and operated by
the 99 counties.

In Nevada there are two large county public defender
programs in Reno and Las Vegas. The rest of the state
is served by the Nevada state public defender at the
option of each county. If a county opts out of the state
public defender system, it must establish its own
program and pay for it totally out of county funds.

In Oregon all county programs are established
through a contract negotiation process with the Office of
the State Court Administrator.

In Pennsylvania, by statute, every county must have a
local public defender program. The local programs are
not subject to any state oversight at the trial level.

In Virginia the legislature can create by statute a
public defender program in any area of the state. Areas



not designated for public defender programs are served
by local assigned counsel programs.

In West Virginia a state public defender services
office administers all funds for indigent defense
throughout the state to 13 nonprofit public defender
corporations that serve 20 of 55 counties and processes
assigned counsel vouchers for the remaining 35 coun-
ties. The state provides 100 percent of the funds for
indigent defense.

Funding Systems

State indigent defense systems are funded by various
sources, including state funds, county funds, user fees,
court costs, or by a combination of those. Twenty-three
states fund their trial system exclusively through state
funds, 10 states exclusively through county funds, and
17 states, including North Dakota, through a combination
of state and county funds. In addition, a growing number
of states rely on filing fees, cost recovery, and court
costs assessments from civil litigants and criminal defen-
dants to help fund indigent defense.

North Dakota Indigent Defense

The right to counsel in North Dakota is established by
North Dakota Supreme Court rules. Rule 44 of the North
Dakota Rules of Criminal Procedure provides, in part:

Absent a knowing and intelligent waiver, every
indigent defendant is entitled to have counsel
appointed at public expense to represent the
defendant at every stage of the proceedings
from initial appearance before a magistrate
through appeal in the courts of this state in all
felony cases. Absent a knowing and intelligent
waiver, every indigent defendant is entitied to
have counsel appointed at public expense to
represent the defendant at every stage of the
proceedings from initial appearance before a
magistrate through appeal in the courts of this
state in all non-felony cases unless the magis-
trate has determined that sentence upon
conviction will not include imprisonment.

In North Dakota indigent defense services are
provided primarily by attorneys working under contract
with judges. Court-appointed attorneys handle those
cases in which the contract attorneys have a conflict of
interest. North Dakota is divided into seven judicial
districts. In each judicial district a presiding judge super-
vises the court services of all courts in the district. The
position of district judge is an elected position filled every
six years by a nonpartisan election held in the district in
which the judge will serve. North Dakota’s indigent
defense system is administered through the judiciary and
is almost 100 percent state-funded. The one exception
is that each of the 53 counties is responsible for funding
assigned counsel representation of indigent defendants
facing mental health commitment proceedings or
proceedings for the commitment of sexually dangerous
individuals.

The North Dakota Legal Counsel for Indigents
Commission is the statewide indigent defense oversight
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commission responsible for reviewing indigent defense
caseload data, preparing recommended indigent
defense budgets, and adopting assigned counsel eligi-
bility qualifications. The commission is made up of eight
members who are appointed by the Chief Justice of the
North Dakota Supreme Court from nominations by
judges, the State Bar Association of North Dakota, the
Attorney General, and the Legislative Assembly.

Testimony and Committee Considerations

The committee received testimony and information
from the Supreme Court, the State Bar Association of
North Dakota, district court judges, and attorneys
currently and formerly involved in the indigent defense
contract process regarding issues facing the state’s indi-
gent defense system. The committee’s consideration
centered on seven issues--concerns about the current
indigent defense system, the indigent defense admini-
stration fund, the federal indigent defense system, the
Indigent Defense Task Force, the Indigent Defense Task
Force proposals and recommendations, proposed legis-
lation, and other indigent defense issues.

Concerns About the Current Indigent Defense
System

The committee received testimony from the Supreme
Court that the current system of appointing and
contracting with attorneys by the judiciary raises conflict
of interest concerns. According to the testimony, the
current system requires the judge, who is supposed to
be the arbiter, to be in a position to award contracts and
select counsel for the defendant. The testimony also
expressed concern over the lack of attorneys in the state
who are willing to contract with the state to provide the
indigent defense services. The committee received
testimony that judicial districts in rural areas of the state,
particularly the northwest, are experiencing a shortage of
attorneys who are willing to provide indigent defense
services. It was reported that the lack of attorneys willing
to contract to do indigent defense work in these counties
has resulted in the need to hire outside counsel for indi-
gent defense cases.

The testimony from the Supreme Court indicated that
the state has relied on young attorneys who are willing to
take the indigent defense contracts. The testimony indi-
cated that when reviewing criminal trial transcripts in
which indigent defense counsel has been appointed,
there is a general concern about the effectiveness of
counsel. It was suggested that this may not solely be
because of poor or inexperienced attorneys but may be
the result of the lack of time to spend on the cases.

The testimony also noted that the increasing indigent
defense caseload in the state is due in large part to the
increasing methamphetamine problem in the state,
especially in the rural areas where there are fewer attor-
neys willing to do indigent defense work. According to
the testimony, the large increases in caseload are very
difficult to handle in a contract system that operates on a
fixed budget. Thirty-eight new attorneys were admitted
to the bar last year. It was noted that there were more




attorneys in the state last year who died than were
admitted and the newly admitted attorneys are not
locating in the rural areas.

The committee also received testimony from an
attorney formerly involved in the indigent defense
contract process. According to the testimony, heavy
caseload and inadequate compensation were the
reasons the attorney terminated his contract with the
state. It was also noted that the increase in drug
offenses in the northwestern part of the state has greatly
impacted the number of cases being assigned to the
attorneys. The testimony indicated that when under
contract, many attorneys are not earning more than
$50 per hour. Because there are no attorneys currently
under contract with the court in the Northwest Judicial
District, the court is hiring attorneys to do the indigent
defense work at a rate of $65 per hour. It was recom-
mended that to attract attorneys to take the contracts,
the hourly rate should be in the $75 to $85 per hour
range. The testimony indicated that there were not any
other attorneys or law firms in the Williston area who are
interested in the criminal defense contract and that the
court was struggling to find attorneys to take the work on
an assignment basis. The attorney estimated that he
spent approximately 50 hours per month, or one-third of
his time, on the contract cases he had been assigned.

Indigent Defense Administration Fund

The committee received testimony regarding House
Bill No. 1088 (2003), which established the indigent
defense administration fund and the court facilities
improvement and maintenance fund. Under that legisla-
tion, the first $750,000 collected from the court admini-
stration fee is to be deposited in the indigent defense
administration fund, the next $460,000 is to be deposited
in the court facilities maintenance fund, and any amounts
collected beyond those amounts are to be in divided
equally between the two funds. As of October 2004
the collections from . the administration fee
totaled $1,000,832. Based upon an estimate of $90,506
per month, the estimate of total receipts through
June 30, 2005, is $1,905,891. It was estimated that in
addition to the $750,000 that will be deposited in the indi-
gent defense administration fund and the $460,000 that
will be deposited in the court facilities maintenance fund,
an additional $347,945 will be deposited in each fund
this biennium. Approximately 70 percent of the court
administration fees that have been assessed have been
collected. The majority of the administration fees that
has been collected are from misdemeanor offenses.

The judicial branch 2003-05 budget for indigent
defense services in the state is $4,312,397. According
to the testimony, about $400,000 of the funds in the indi-
gent defense administration fund has been used to
enhance the indigent defense contracts for the upcoming
year.

The committee also received testimony from a district
judge regarding the court administration fee imposed by
House Bill No. 1088. The judge’s concerns centered on
the employment of the courts as a revenue source,
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especially when the funds are dedicated funds in which
the courts have a direct interest. The testimony indi-
cated that there are three groups of defendants that
appear before the court in criminal cases--the group that
is not indigent and may or may not have privately
retained counsel, the group that fall below the indigent
defense guidelines and are represented by court-
appointed legal counsel, and the group that appear
before the court, do not seek legal representation, and
enter pleas of guilty. All three groups, it was noted, are
routinely advised by the court that if they enter a plea of
guilty to the alleged offense they will be subject to
mandatory court administration fees as mandated for the
level of the alleged offense. The groups however are not
routinely advised that the court may waive the fees if
they are indigent. The result according to the testimony
is that frequently defendants are subjected to mandatory
court administration fees that may be inappropriate if the
court were fully informed as to the financial status of the
defendants. The testimony also noted that a court-
appointed legal counsel, who has a direct interest in the
revenue generated from court administration fees, may
well argue to the court that the court should reduce the
fine imposed since the defendant will be subject to the
existing court administration fees. It was also noted that
criminal defendants are subjected to court administration
fees dedicated to court facilities improvement and main-
tenance but no such fee is imposed upon others who
use court facilities, such as civil litigants.

Federal Indigent Defense System

During the course of its study of indigent defense
issues, the committee received testimony from a repre-
sentative of the United States District Court regarding
the federal indigent defense program. The federal
Criminal Justice Act of 1964 provides for the hourly
payment of indigent defense counsel in the federal
courts. In the federal court system in North Dakota,
attorneys are appointed on a case-by-case basis. Attor-
neys are paid a flat rate of $90 per hour with caps of
$5,200 for felony cases, $1,500 for misdemeanors, and
$3,700 for appeals. Additional compensation can be
approved by the court. Attorneys can request additional
money for interpreters, investigators, and experts.

The Criminal Justice Act provides authority for the
creation of community defender organizations and
federal public defender organizations. The attorneys in
the public defender organizations are federal employees,
while community defender organizations are nonprofit
groups and the attorneys are employed by the nonprofit
group. Eighty-three of the 94 judicial districts in the
United States have implemented either the federal public
defender organization or the community defender organi-
zation systems. Of those 83 districts, 58 districts have
the federal public defender office system.

North Dakota does not have either type of organiza-
tion but rather uses a panel attorney system. Each
federal district adopts its own plan. All members of the
federal bar are eligible to be on the panel. There are
302 attorneys on the North Dakota panel and about one-
fourth of those attorneys are actively taking



appointments. The district court has two attorneys on
contract who serve as advisors to the panel attorneys.
When making appointments, the magistrate judge looks
at the needs of the defendant and the experience of the
attorneys. It was noted that most attorneys are cutting
their regular fees by $40 to $50 per hour when they take
a case. Approximately 200 appointments are made per
year in the state at a cost of about $400,000. it was
noted that some incentives for attorneys to take cases
are the $90 per hour rate and the promptness of getting
paid, usually within 10 to 14 days after submitting a
voucher. It was also noted that the federal indigent
defense program is a good program for young attorneys
to get experience in federal court. Defendant indigency
status is based upon financial information submitted by a
defendant. Once indigency is determined, the magis-
trate appoints counsel.

Indigent Defense Task Force

The committee received extensive testimony from the
State Bar Association of North Dakota Indigent Defense
Task Force. The task force was composed of a panel of
lawyers, judges, and legislators who were selected
because of their understanding of the problems with the
current indigent defense system. Throughout the course
of the interim, the task force reported its findings and
recommendations to the committee.

The task force, with funding from the State Bar Asso-
ciation of North Dakota, the Legislative Council, and the
Supreme Court, contracted with the Spangenberg
Group, a national consulting firm that conducts studies of
indigent defense programs. The Spangenberg Group
has reviewed 32 statewide systems and has been under
contract with the American Bar Association for the last
12 years to provide support and technical assistance to
groups working on indigent defense. The Spangenberg
Group outlined the following issues for consideration in
the task force's study:

* The scope of the right to counsel in North

Dakota.

* The type of indigent defense system that would
work best for North Dakota, whether it be a public
defender system, a contract system, or a combi-
nation of the two.

* The type of oversight structure, whether it be an
independent body, the judicial branch, or the
executive branch.

* The source of funding.

The committee received testimony and a report from
the Spangenberg Group regarding the findings of its
study. The Spangenberg Group conducted interviews
with current and former contract attorneys, judges,
state's attorneys, and court administrators in Dickinson,
Bismarck, Jamestown, and Fargo.  In conducting the
site work and reviewing data on the state’s indigent
defense system, the Spangenberg Group concluded that
the North Dakota system is wrought with many serious
problems. It was pointed out that the current system is
in danger of failing to fulfill its constitutional mandate of

providing indigent defendants with effective assistance of
counsel.

North Dakota is the only state in the country that uses
an indigent defense model relying primarily on private
attorneys working under contract with judges. Under
North Dakota's system, attorneys agree to accept flat fee
contracts requiring them to handle an unlimited number
of cases in a given county or judicial district. This type of
contracting method presents two primary potential
problems--a lack of independence from the judiciary and
the inability for contract attorneys to receive relief from
excessive case assignments not anticipated when the
contract period began. These two potential problems
are impacting the quality of legal representation provided
to indigent defendants in North Dakota. It was noted that
the chief problem with North Dakota's indigent defense
system is the pervasive absence of independence for the
defense function from the judiciary.

In conducting the study, the Spangenberg Group met
with three presiding judges. All three judges were
uncomfortable with the current system. North Dakota
has some of the lowest rankings among all states in the
nation for indigent defense expenditures and cost per
capita. The average cost per capita for indigent defense
in nine states similar to-North Dakota in population and
geography was $8.54 while in North Dakota it was $3.23.
In terms of overall indigent defense expenditures, North
Dakota spent 43 percent less than the state with the
second-lowest expenditure--Wyoming. In terms of cost
per capita, North Dakota spent 49 percent less than the
state with the second-lowest rank--ildaho. The 2003-05
appropriation of $4.3 million for indigent defense was a
5 percent increase over the previous biennium; however,
the overall caseload has increased by 8 percent and the
felony caseload has increased by 15 percent.

According to the Spangenberg Group, the goal in the
state is to pay contract attorneys $65 per hour, which is
$10 an hour less than the amount recommended by the
North Dakota Legal Counsel for Indigents Commission.
It was noted however that none of the attorneys inter-
viewed reported earning a full $65 an hour for their
contract work. It was also noted that when a contract
attorney is appointed to a very serious case, such as a
homicide case, there is often no additional pay for the
time required to properly handle the case. In addition to
concerns about high caseloads and inadequate pay,
there are also concerns that there are no minimum quali-
fications for attorneys to get contracts. According to the
testimony, all judges interviewed noted that they receive
complaints about contract attorneys from indigent defen-
dants, most concerning a lack of communication with
their lawyers. The testimony indicated that the current
system does little in the way of monitoring the work of
contract attorneys and there is not a formal process for
addressing client complaints. It was noted that some
attorneys reported pressure from judges to not request
motions, preliminary hearings, or trials.

The Spangenberg Group also reported that there is a
disparity between the level of resources provided to
contract attorneys and state's attorneys. It was noted




that this disparity can impact the quality of representation
provided by defense counsel by diminishing the level of
adversarialness called for in a healthy criminal justice
system. Full-time state's attorneys receive salaries and
benefits, are provided with support staff, and are sent to
training at no cost. It was noted that in the Burleigh
County State's Attorney's office, additional resources
include Westlaw; victim witness coordinators; access to
law enforcement personnel for help with investigations;
and assistance from the crime lab, medical examiner,
toxicologist, and out-of-state experts when needed. By
comparison it was noted that contract attorneys receive
no benefits, have to pay for their own training and online
legal research, and must seek approval for investigators
and experts. Finally, it was noted that contract attorneys
have no effective voice in the system.

The Spangenberg Group report recommended that
North Dakota create a primary public defender system to
fulfill its duty of providing its indigent citizens with mean-
ingful and effective representation. In addition to a
central administrative office for the public defender
system, the creation of a contract administrator position
was recommended. The position should be staffed with
someone who is familiar with indigent defense practice
and issues. It was further recommended that North
Dakota create an indigent defense commission that is
involved in policy oversight of both the public defender
and contract systems, serves as a voice for indigent
defense needs, and is responsible for selecting and
overseeing the state's public defender. It was noted that
regardless of the type of indigent defense system North
Dakota chooses, there will be an increase in funding
needs. The indigent defense systems in Connecticut
and Georgia have been sued; the Georgia case resulted
in the state being required to double and in some cases
triple its level of funding. Montana’s indigent defense
system has recently been sued, but the litigation is on
hold pending action by the Montana legislature, which
has proposed a statewide public defender system.

Indigent Defense Task Force Proposals and
Recommendations

Based upon its own findings and upon the recom-
mendations of the Spangenberg Group, the Indigent
Defense Task Force presented to the committee a legis-
lative proposal for a structure to provide indigent defense
services in the state. The proposal was based on two
central principles--the delivery and management of indi-
gent defense services should be removed from the judi-
cial branch and the delivery of indigent defense services
should be accomplished through an independent entity
with general responsibility for funding, management, and
oversight. The task force proposal differed from the
recommendation of the Spangenberg Group in that the
proposal did not contemplate the establishment of a
public defender system as the primary vehicle for
providing indigent defense services.

The bill draft proposed by the task force established a
seven-member commission on legal counse! for indi-
gents. The members would have staggered terms and
should have experience in criminal defense or other
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appointed counsel cases or have demonstrated a
commitment to quality indigent defense representation.
Under the bill draft, the commission had a variety of
responsibilities regarding the delivery, management, and
oversight of indigent defense services. The two central
responsibilities of the commission were to establish and
implement a process for contracting for legal counsel
services for indigents and, if deemed necessary and
appropriate, to establish public defender offices within
the state. The commission’s other derivative responsi-
bilities included tracking and monitoring appointed
counsel caseloads, developing standards regarding
delivery of indigent defense services, and approving a
biennial budget for submission to the Legislative Assem-
bly. The bill draft authorized the commission to enter an
agreement with a city or county to provide indigent
defense services that the city or county would otherwise
be required to provide. The commission would appoint a
director who would have to be a licensed attorney and be
eligible to practice iaw at the time of appointment. The
director's responsibilities included preparation of a
proposed budget for consideration by the commission;
preparation of an annual report on operation of the
system; hiring staff, including attorneys as public defend-
ers; and otherwise administering and implementing stan-
dards, rules, and policies adopted by the commission.
The bill draft also amended NDCC Section 27-20-49 to
transfer responsibility for appointed counsel services in
juvenile court cases from the Supreme Court to the new
commission; amended Section 29-07-01(1) to identify
the commission, rather than the court, as being respon-
sible for determining the rate of compensation for
appointed counsel; amended Section 29-07-01.1 to
appropriate money in the indigent defense administration
fund to the commission rather than to the judicial branch;
and provided for a transition from the Supreme Court to
the commission and for effective dates.

The task force also presented information to the
committee regarding the estimated costs of imple-
menting the indigent defense system proposed in the bill
draft. The estimated biennial cost to fully and adequately
implement the proposed system would be $11,737,301.
This amount includes approximately $750,000 in special
funds, leaving a general fund impact of $10,954,901.
The current indigent defense budget for the 2003-05
biennium is $4,312,397 from the general fund plus
approximately $750,000 in special funds, for a tota! bien-
nial budget of $5,062,397. North Dakota will spend
about $2.5 million per year on indigent defense during
the 2003-05 biennium. By way of comparison South
Dakota spends about $6.3 million per year, Montana
spends about $8 million per year, and Wyoming spends
about $6.5 million per year.

The proposed estimate is based on compensating
contract counsel at $75 per hour, which is the presump-
tive amount per hour currently identified under NDCC
Section 29-07-01.1 and is the amount per hour recom-
mended by the North Dakota Legal Counsel for Indigents
Commission. The testimony indicated that the estimate
is based on 21,810 projected case assignments for the
biennium. This compares with 16,747 assignments



during the 1999-2001 biennium and 18,039 during the
2001-03 biennium. Costs associated with the establish-
ment and operation of the Commission on Legal
Counsel for Indigents is estimated to be approximately
$1,235,285 for the 2005-07 biennium. This includes the
annual salary and benefits for a director, who would be
appointed by the commission; a deputy; an administra-
tive assistant; and four investigators. it was noted that
because of the additional work that would be required in
the first year, the commission may need more than the
$8,654 estimated for expenses in the proposal.

One committee member suggested that the Legisla-
tive Assembly may want to consider whether the state's
indigent defense system could be placed within an
existing agency rather than to create a new agency.

Proposed Legislation

Based upon the legislation proposed by the Indigent
. Defense Task Force, the committee considered a bill
draft that established the Commission on Legal Counsel
for Indigents. The bill draft provided for the powers and
duties of the commission and for a transition of indigent
defense services from the Supreme Court to the
commission. Under the bill draft, the Supreme Court
~ maintained the current contract system for six months.
However, on January 1, 2008, all indigent defense funds
‘would be transferred to the commission. The bill draft
did not contain an appropriation but relied on the
Supreme Court to include the funding in its budget
request so the amount would be included in the execu-
tive budget submitted to the Legislative Assembly rather
than requiring the Legislative Assembly to add the
amount to the executive budgst.

Testimony concerning the bill draft indicated that the
intent of the task force in drafting the bill draft was to
separate the money needed to establish the commission
from the money needed to fund indigent defense serv-
ices. It was emphasized that the $1,135,000 needed to
establish the commission should be included in the bill
draft and that the appropriation for the attorney services
would be included in the Supreme Court budget request.
Testimony in support of the bill draft indicated that the
state needs to act on the issue of indigent defense.
According to the testimony, the current system is in crisis
and is not meeting the constitutional requirements
because of inadequate funding. Because of the low
funding and compensation, indigent defense attorneys
have the incentive to plead out cases. Montana's indi-
gent defense system has been challenged by the
American Civil Liberties Union (ACLU). Montana
requested that it be given an attempt to address the
problem legislatively. According to the testimony, the
Montana legislature's proposal to the ACLU is to
increase indigent defense funding from $8.5 million to
$20 million. According to the testimony, North Dakota's
indigent defense system has many of the same prob-
lems as Montana's system, including inadequate funding
and overworked attorneys. State and federal constitu-
tions require that a defendant is entitled to an adequate
defense. It was emphasized that this is where the
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ACLU may step in and prove that defendants are not
getting an adequate defense. The testimony noted that
the system proposed in the bill draft does not totally
replace the contract system with a public defender
system but rather provides for a combination of the two
systems. It was noted that there may be some merit to a
full-time public defender system; however, this bill draft
was the compromise reached by the task force. Finally,
it was noted that as long as the appropriate safeguards
and funding are in place, this proposal solved the prob-
lems with the current system.

Other Indigent Defense Issues

The committee received testimony that costs of indi-
gent defense for mental health commitments, the civil
commitment of sexual offenders, and guardians ad litem
are still the responsibility of the county. These indigent
defense costs are costing the counties about $300,000
per biennium. The committee was urged to consider
whether these costs should be the responsibility of the
state.

In response to committee concerns about the lack of
attorneys willing to handle indigent defense cases, it was
suggested that the Legislative Assembly may want to
consider offering a law student loan repayment and
forgiveness program for .new attorneys who provide indi-
gent defense services and other public interest legal
work. The committee received testimony that over the
past four years, 84 to 93 percent of law students at the
University of North Dakota School of Law borrowed
money to finance their law school education. The
average student loan amount for graduates of the law
school in 2003 was $48,800. The committee also
received information on loan repayment and forgiveness
programs in other states and on salaries and employ-
ment of recent law school graduates. A number of
states, including Arizona, Florida, Maine, Maryland,
Minnesota, New Hampshire, North Carolina, and Texas,
have established loan repayment assistance and forgive-
ness programs for public service lawyers.

Recommendation

The committee recommends Senate Bill No. 2027 to
establish the Commission on Legal Counsel for Indi-
gents. The bill provides for the powers and duties of the
commission and for a transition of indigent defense serv-
ices from the Supreme Court to the commission. Under
the bill, the Supreme Court would maintain the current
contract system for six months; however, on January 1,
20086, all indigent defense funds will be transferred to the
commission. The bill includes the funding for the estab-
lishment of the Commission on Legal Counsel for
Indigents.

GUARDIANSHIP SERVICES STUDY

Background
When a court determines that an individual lacks the
capacity to make or communicate the decisions neces-
sary to manage personal affairs, a guardian may be-
appointed. Guardianship is the process by which a



court, after determining that an individual is incompetent
to make specific decisions, delegates the right to make
those decisions to a guardian. Depending on the state
statutes, a guardian may also be referred to as a conser-
vator, committee, or curator. The procedures to initiate a
guardianship and the practices following the appointment
of a guardian also differ from state to state. While all
states require some sort of petition, notice, and judicial
consideration before appointing a guardian, the extent of
due process rights afforded the alleged incapacitated
person varies from state to state.

As a general rule, there are two types of
guardianships--a guardianship affecting personal inter-
ests, known as guardianship of the person and a guardi-
anship of the estate. The spheres of authority of a
guardian of the person and of a guardian of the estate
are distinct and mutually exclusive. Some jurisdictions
recognize a third type of guardianship, known as a
limited guardianship. In a limited guardianship, the
guardian is entrusted with only those duties and powers
that the ward is incapable of exercising.

The purpose of statutes relating to guardianship is to
safeguard the rights and interests of minors and incom-
petent individuals, and it is the responsibility of the courts
to be vigilant in seeing that the rights of those individuals
are properly protected. The court with jurisdiction over a
guardianship is the superior guardian, while the guardian
is deemed to be an officer of the court. The conduct of
the guardian is subject to regulation by a court.

Development of North Dakota’s
Guardianship Law

Pre-1973 Guardianship Law

Under North Dakota’s pre-1973 guardianship law, the
county court was authorized to appoint a guardian for an
individual or for the estate of any incompetent state resi-
dent. The guardianship proceeding was initiated by the
filing of a petition with the county court. The alleged
incompetent individual was served a citation, giving
notice of the filing and the date of the hearing on the
petition.  After an informal hearing at which the atten-
dance of the alleged incompetent individual was not
required, the court was authorized to appoint a guardian
if the court determined that an appointment was either
necessary or convenient. The pre-1973 statutes did not
require a medical evaluation or other evidence that the
individual was actually incompetent. The court was also
authorized to appoint a guardian ad litem. As distin-
guished from current law, the pre-1973 law established
no standard of proof for determining whether an indi-
vidual was incompetent.

1973 Adoption of Uniform Probate Code Article V

in 1973 the North Dakota Legislative Assembly
adopted the Uniform Probate Code. Article V of the
Uniform Probate Code divided guardianship law into two
parts. The first part, guardianship, provided for the
protection of the person and the second part, conserva-
torship, provided for the protection of the estate.
Article V differed from pre-1973 law in that the article
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separated the guardianship of the person and conserva-
torship of estates and property, improved due process
provisions, and improved powers of the supervising
courts. Article V also provided for a durable power of
attorney that did not terminate on the disability or incom-
petence of the principal. In addition, Article V contained
separate provisions for guardianships of minors and indi-
viduals who were mentally incompetent. Article V also
required the appointment of a physician to examine the
proposed ward and a visitor to interview both the
proposed ward and the person seeking appointment as
the guardian. Article V defined visitor as an individual
who is trained in law, nursing, or social work and is an
officer, employee, or special appointee of the court with
no personal interest in the proceedings. The notice
provisions defects of the pre-1973 statutes were partially
remedied by Article V. Under Article V, a waiver of
notice by a proposed ward was not effective unless the
ward attended the hearing or the ward’s waiver of notice
was confirmed in an interview with the court-appointed
visitor.

The adoption of Articie V of the Uniform Probate
Code resulted in other changes in the state’s guardian-
ship law. In proceedings for the removal of a court-
appointed guardian, Article V changed the focus from
the behavior of the guardian to the best interest of the
ward. Another change was in venue for proceedings
subsequent to appointment. The pre-1973 statute
limited the jurisdiction to the county court that appointed
the guardian. Article V gave the court in the county in
which the ward resided concurrent jurisdiction with the
appointing court in any subsequent proceedings relating
to the guardianship.

1983 Amendments to Guardianship Statutes

In 1983 the Legislative Assembly passed House Bill
No. 1057. The bill primarily dealt with three issues--the
statutory guardianship of the superintendent of the
Grafton State School, the services for developmentally
disabled persons, and limited guardianships. The bill
deleted provisions making the superintendent of Grafton
State School the automatic guardian of the residents at
Grafton. The bill also amended the statutory require-
ments for individualized habilitation plans by requiring
that the plan state whether the developmentally disabled
individual needs a guardian and determine the degree of
protection the individual needs.

Regarding limited guardianship, House Bill No. 1057
expanded the definitions of “conservator” and “guardian”
to include limited conservators and limited guardians.
The bill directed the court to exercise its authority consis-
tent with the “maximum self-reliance and independence
of the incapacitated person and make appointive and
other orders only to the extent necessitated by the inca-
pacitated person's actual mental and adaptive limitations
or other conditions warranting the procedure.” The
provision required the court to make item-specific deter-
minations and that the powers of the guardian be tailored
to the actual limitations of the ward. The bill permitted
the court to limit the powers of the guardianship at the
time of appointment or at a later date. The bill also




specifically required the court to determine whether the
proposed ward is mentally incompetent and thus not
qualified to vote. The bill recognized the degrees of
incapacity or incompetence and required the court to
match the guardian's responsibilities with the ward’s
actual mental and adaptive limitations.

1989 Amendments to Guardianship Statutes

In 1989 the Legislative Assembly enacted House Bill
No. 1480, which made additional amendments to the
guardianship provisions of the Uniform Probate Code.
The bill provided for a definition of “alternative resource
plan” and “least restrictive form of intervention.” The bill
also amended NDCC Section 30.1-28-02 to provide that
the proposed ward may demand change of venue to
either the county of residence or the county where the
proposed ward is present. The bill expanded the duties
of the attorney to include a personal interview of the
proposed ward, explaining the guardianship proceeding
to the proposed ward, and representing the proposed
ward as guardian ad litem. - The bill also expanded the
duties of the physician and the visitor and provided for
guardian reporting requirements.

Current Guardianship Law

The guardianship provisions of Article V of the
Uniform Probate Code enacted in 1973 and the subse-
quent amendments in 1983 and 1989 are codified as
NDCC Chapters 30.1-26, 30.1-27, 30.1-28, and 30.1-29.
Chapter 30.1-26 contains the general provisions that
pertain to guardianship, including definitions and jurisdic-
tion; Chapter 30.1-27 provides for the guardianship of
minors; Chapter 30.1-28 provides for guardianships of
incapacitated individuals; and Chapter 30.1-29 provides
a system of protective proceedings designed to allow the
management of estates by a court-appointed
conservator.

North Dakota Century Code Chapter 30.1-28
contains provisions regarding the procedural rights of the
ward or proposed ward. Section 30.1-28-09 requires
that notice be served personally on the ward or proposed
ward, that person’s spouse, and parents if they can be
located within the state. Notice to the spouse or parent,
if they cannot be found within the state, may be given by
mail or publication. Section 30.1-28-03(7) provides that
the proposed ward must be present at the hearing in
person unless good cause is shown for the absence.
The section also provides that a proposed ward has the
right to be represented by counsel and to be personally
interviewed by the attorney. Section 30.1-28-04 provides
that at a hearing under this chapter, the court is required
to hear evidence that the proposed ward is an incapaci-
tated person. The section provides that age,
eccentricity, poverty, or medical diagnosis alone is not
sufficient to justify a finding of incompetency. The
section also provides the standard of proof under which
a finding of incapacity may be made.

North Dakota Century Code Section 30.1-28-06
provides that the authority and responsibility of a
guardian terminates upon the death of the guardian or
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ward. Section 30.1-28-07 provides for the conditions
under which a guardian may be removed, resign, or
under which the guardianship may be terminated.
Section 30.1-28-12 provides that a guardian of an inca-
pacitated individual has only the powers and duties
specified by the court.

Testimony and Committee Considerations

The committee received testimony and information
from a number of individuals and agencies involved in
the area of guardianships and the need for guardianship
services in the state. The committee also received
extensive information from the North Dakota Guardian-
ship Task Force, a group made up of representation
from the Department of Human Services, the North
Dakota Long Term Care Association, the State Bar
Association of North Dakota, the Protection and Advo-
cacy Project, the State Hospital, and numerous guardi-
anship service provider organizations. The task force
provided to the committee information regarding commu-
nity education, petitioning and hearing, resources,
guardians, court visitors, indigent individuals in need of
guardians, and legislation. The committee’s considera-
tions focused on two issues--the guardianship services
needs in the state and procedural guardianship issues.

Guardianship Services Needs in the State

The committee received extensive information and
testimony from the North Dakota Guardianship Task
Force regarding the guardianship services needs in the
state. According to the testimony, the Legislative
Assembly has enacted a number of significant changes
to the state's guardianship laws over the past 16 years,
including separating guardianship law from conservator-
ship law, allowing for limited guardianships, changing the
burden of proof from a preponderance of the evidence to
clear and convincing evidence, changing the law relating
to capacity versus incompetence, and requiring that
alternative resource plans be considered. it was noted
that the Legislative Assembly rejected the new changes
to the Uniform Probate Code that dealt with guardianship
in part because it was believed current North Dakota law
was better than the proposed revisions to the Uniform
Probate Code.

Guardianship, which is a court-appointed relationship
between a competent adult and an individual who is not
able to handle the individual's affairs, is not an automatic
process. The testimony stressed that each individual's
situation must be considered carefully and completely. A
guardian is required to act in and represent the best
interests of the ward, protect the ward and the ward's
rights, and ensure that services are provided in the most
normal and least restrictive means possible. According
to the testimony, much of a guardian’s time is spent
talking with physicians, case managers, social workers,
pastors, family members, or police officers on behalf of
wards. It was noted that guardianship should be
pursued only when alternative resources such as home-
maker services, a representative payee for Social Secu-
rity benefits, social services support, residential



placements, and in-home services have been tried but
are unsuccessful or not appropriate given the circum-
stances. According to the testimony, a guardian often
must make very difficult decisions on behalf of a ward. It
was noted that most wards do not have assets. Some
wards have Social Security benefits or veterans' benefits
that can be used but most are indigent.

The committee also received testimony that there are
no statutory standards regarding the qualifications of
guardians other than a guardian must be 18 years of age
and competent. It was noted that Catholic Charities
North Dakota, which is the only organization in the state
providing corporate guardianship services, does have
policies regarding the qualifications of guardians it hires.
It was stressed that there is a need to develop statewide
standards for guardians.

The committee received the results of a survey
conducted by the North Dakota Guardianship Task
Force. The purpose of the survey, which was conducted
in early January 2004, was to help determine the need,
standards and practices, and funding issues regarding
guardianship services in the state. The task force
received 141 responses to the survey and categories of
respondents included family members, the legal profes-
sion, and social services. With respect to the issue of
need, 57 percent of the respondents indicated guardian-
ship needs for the populations served are not adequate
and 50 percent of the respondents indicated it is difficult
to find individuals who are willing to serve as guardians.
The results indicated that family members are typically
the first choice for guardians, but when a family member
is not available, a public administrator assigned by a
judge becomes the guardian. It was noted that a
number of courts do not have a public administrator.

The survey results also indicated that approximately .

22 percent of the respondents indicated family members
are generally not willing or able to serve as guardians. It
was noted that as anticipated, over half of the survey
respondents indicated they are seeing changes in the
population needing guardianship services. Those
changes are most identifiable in the elderly population,
followed by individuals with mental illness, physical
disabilities, and head and brain injuries. With regard to
standards and practices for guardianship, approximately
25 percent of the respondents indicated they do not have
an adequate knowledge of guardianship and the guardi-
anship process and when asked if they have experi-
enced any barriers or problems accessing or working
with the legal system for guardianship, 35 percent indi-
cated "yes" with the majority citing lack of funds and
length of time for the process as barriers. Eighty-three
percent of the respondents indicated that there should
be minimum standards for individuals serving as guardi-
ans. The survey results also indicated the need for
guardians to be serving in the best interests of the
wards, citing accountability, knowledge of expectations,
and to ensure and protect consumer rights and assets
as important. Regarding the funding of guardianship
services in the state, the survey results indicated that the
ward or the ward’'s family pays for the legal costs of
establishing the guardianship; however, when resources
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are not available, the guardianship establishment costs
are being paid by pro bono services, state agencies,
counties, the State Hospital, legal aid, nursing homes,
charitable organizations, and the petitioner. It was noted
that many respondents indicated that if resources are not -
available, the court is not petitioned and a guardian is not
appointed.

To address the issues raised in the testimony
regarding the need for guardianship services in the state,
the committee considered a bill draft that required the
Department of Human Services to contract with an entity
to create and coordinate a unified system for the provi-
sion of guardianship services to vulnerable adults who
are ineligible for developmental disabilities case
management services. The system would be required to
include a base unit funding level, provider standards,
staff competency requirements, an emergency funding
procedure to cover the costs of establishing needed
guardianships, and guardians and training for guardians.
The bill draft also provided for an appropriation of
$772,550. Testimony in explanation of the bill draft indi-
cated that the appropriation amount included $247,000
for administrative costs, $40,000 for training and stan-
dards, $135,000 for court costs, and $350,000 for
guardianship services.

According to the testimony in support of the bill draft,
$772,550 is the minimum amount needed to provide
training to guardians and guardianship services to
210 needy persons. The testimony indicated that the bill
draft would provide guardianship services for those
persons who are vulnerable but who are not develop-
mentally disabled. The testimony further indicated that
the rules that would be developed would include financial
eligibility criteria. The appropriation would pay for guardi-
anship services for an individual at a rate of $5 per day.
The services a guardian provides for $5 per day include
making legal decisions, securing housing, making health
care decisions, and completing applications for services.
The estimate that 210 individuals are in need of guardi-
anship services is based upon the guardianship task
force survey. Although Catholic Charities North Dakota
is the only organization in the state providing corporate
guardianship services, the bill draft would allow for
organizations other than Catholic Charities North Dakota
to contract with the Department of Human Services for
the guardianship services.

Procedural Guardianship Issues

During the course of the committee’s study of guardi-
anship services needs issues, several issues were
raised regarding the guardianship process, including the
procedure for the appointment of a successor guardian
and the filing- of annual reports by guardians and
conservators.

Regarding the appointment of a successor guardian,
the committee received testimony that state law does not
provide for a procedure for the appointment of a
successor guardian. There are frequently instances in
which the appointment of a successor guardian is neces-
sary, such as the death or resignation of a guardian. It
was noted that the procedure for the appointment of a



successor guardian is not the same as the procedure for
the creation of the guardianship. When naming a
successor guardian, there is not a need to repeat the
entire guardianship proceeding because the determina-
tion that a guardian is necessary has already been made
and therefore that part of the process does not need to
be repeated for the appointment of a successor. The
testimony indicated that a parent or guardian may name
a successor guardian in a will or a coguardian may have
been appointed at the time the guardianship was initially
created. Testimony received from an attorney who prac-
tices in the area of guardianship law indicated that the
procedures used by attorneys for the appointment of a
successor guardian meet the requirements of guardian-
ship statutes; however, it would be helpful if the statutes
specifically provided for the appointment of successor
guardians. ,

The committee considered a bill draft that established
a procedure for the current guardian or any interested
person to file a motion with the court for the appointment
of a successor guardian. The hill draft provided that the
notice of motion must include a statement that provides
an opportunity for hearing, if requested. If a hearing is
not requested, the court may appoint a successor guard-
ian. It was noted that the procedure in the bill draft
follows the procedure set forth in the North Dakota Rules
of Court Rule 3.2. This rule provides for a motion
accompanied by a brief and an affidavit signed by the
existing guardian or someone with knowledge of the
reasons a successor guardian is needed. The bill draft
also contained a provision that provided if the guardian is
a public administrator or a corporate guardian that
serves more than 10 wards, the guardian is permitted to
provide notice by publishing the motion and the notice of
motion in a newspaper of general circulation within the
judicial district in which the court is located. Because of
concerns that publication of a motion regarding the
appointment of a successor guardian is a shortcut and a
departure from statutory notice requirements, the bill
draft was amended to provide that the motion and the
notice of motion for a public administrator or a corporate
guardian with more than 10 wards may be served by
first-class mail.

Testimony in support of the bill draft indicated that the
bill draft would be helpful in providing a statutory proce-
dure for the appointment of successor guardians. The
testimony indicated that the procedure in the bill draft is
the procedure being used by attorneys in the state for
the appointment of successor guardians. It was noted
that although the procedure in subsection 4 of the bill
draft is a departure from current statute, it is economical
and at the same time protects the rights of individual
wards. It was also noted that less than 10 percent of all
successor guardianship appointments are contested.
Other testimony indicated that because it is now possible
to serve notice by fax and e-mail, allowing service by
first-class mail is a satisfactory option.

Testimony in opposition to the bill draft expressed
concern about the method of service provided for in
subsection 4 of the bill draft. According to the testimony,

116

the method of service-first-class mail--affects the due
process of a ward if the ward's guardian has 10 or more
wards. It was argued that this change would treat a ward
with a corporate guardian differently than a ward with a
private-party guardian. It was also argued that because
wards of corporate guardians are often members of
groups with specific disabilities, to treat such individuals
differently than those with private guardians could create
a perception of discrimination.

The committee also received testimony regarding the
reporting requirements of guardians and conservators.
According to the testimony, in about 99 percent of
guardianship and conservatorship cases, the court
requires an annual report; however, the requirement is
not statutory. In addition, the testimony indicated that
each judge has different practices for the filing and
approval of reports causing a lack of predictability in the
current system.

The committee considered a bill draft that provided
for an annual report requirement for guardians and
conservators. The bill draft also required the State Court
Administrator's office to develop and provide a form that
may be used to fulfill reporting requirements.

Testimony in support of the bill draft indicated that the
bill draft would make it clear that the filing of an annual
report is not the same as court approval of the report. It
was noted that the bill draft makes it clear that court
approval requires notice.

Testimony from the State Court Administrator's office
indicated that the Council of Presiding Judges has not
been satisfied with the handling of annual reports. It was
noted that this bill draft is an attempt to clarify the proce-
dure and provide direction to judges. According to the
testimony, the judiciary is in agreement with moving
forward with this idea. lt was also noted that a standard-
ized form would give information to the judges in a
uniform format and make it easier to spot irregularities.

One committee member expressed concern that
there has not been any harm identified which creates a
need for this legislation. It was noted that requiring
annual reports would take judicial discretion out of the
process.

Recommendations

The committee recommends Senate Bill No. 2028 to
require the Department of Human Services to contract
with an entity to create and coordinate a unified system
for the provision of guardianship services to vuinerable
adults who are ineligible for developmental disabilities
case management services. The system is required to
include a base unit funding level, provider standards,
staff competency requirements, the use of an emer-
gency funding procedure to cover the costs of estab-
lishing needed guardianships, and guardians and
training for guardians. The bill also provides for an
appropriation of $772,550.

The committee recommends Senate Bill No. 2029 to
establish a procedure for the current guardian or any
interested person to file a motion with the court for the
appointment of a successor guardian.




The committee recommends Senate Bill No. 2030 to
provide for an annual report requirement for guardians
and conservators. The bill draft also requires the State
Court Administrator’s office to develop and provide a
form that may be used to fulfill reporting requirements.

VULNERABLE ADULT ABUSE AND
NEGLECT STUDY
Background

Federal Law on Vulnerable Adult Abuse and Neglect

Federal laws on child abuse and domestic violence
provide services and shelters for victims, but there is no
comparable federal law on vulnerable adult abuse. The
federal Older Americans Act (42 U.S.C. 3001 et seq., as
amended) provides definitons of elder abuse and
authorizes the use of federal funds for the National
Center on Elder Abuse and for certain elder abuse
awareness, training, and coordination activities in states
and local communities but does not fund adult protective
services or shelters for abused older individuals.

Vulnerable Adult Protective Services

All 50 states. and the District of Columbia have
enacted legislation authorizing the provision of vulner-
able adult protective services. Generally, these vulner-
able adult protective services laws establish a system for
the reporting and investigation of abuse and for the
provision of social services to help victims and amelio-
rate the abuse. In most jurisdictions these laws pertain
to abused adults who have a disability, vulnerability, or
impairment as defined by state law, not just to older indi-
viduals.

These statutes. vary widely in the age at or circum-
stances under which a victim is eligible to receive protec-
tive services; the definition of abuse; types of abuse,
neglect, and exploitation that are covered; classification
of the abuse as criminal or civil; reporting (mandatory or
voluntary); investigation responsibility and procedures;
and remedies for abuse.

Some state vulnerable adult protective services laws
only relate to “domestic abuse,” which is the abuse of
individuals who reside in the community, while other
vulnerable adult protective services laws also include
individuals who reside in long-term care facilities, known
as “institutional abuse.” Each state defines long-term
care facility differently; moreover, some states include
other types of institutions, such as mental health
facilities, in their statutes as well.

In some states in which the vulnerable adult protec-
tive services law covers only individuals who reside in
the community, a separate law addresses institutional
abuse. As with the vulnerable adult protective services
laws, institutional abuse statutes create a mechanism for
reporting, investigating, and addressing incidents of
elder abuse which occur in long-term care facilities or
other facilities covered under the law.

Long-Term Care Ombudsman Program
Additionally, all states and the District of Columbia
have laws authorizing a long-term care ombudsman
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program that is responsible for advocating on behalf of
long-term care facility residents who experience abuse,
violations of their rights, or other problems. The program
is mandated in each state as a condition of receiving
federal funds under the Older Americans Act. The
ombudsman program is an integral part of the systemic
response to institutional elder abuse. The program’s
purpose is to investigate abusive situations when
responding to complaints within a facility and then, if
appropriate, make a referral to a vulnerable adult protec-
tive services program, a law enforcement agency, or the
agency responsible for licensing and certifying such
facilities. Moreover, in some states, the ombudsman
program fulfills the role of adult protective services and
has the legal authority to investigate and respond to
abuse occurring within fong-term care facilities.

Criminal Laws

An increasing number of states are passing laws that
provide explicit criminal penalties for various forms of
vulnerable adult abuse and neglect. Legislatures are
also signaling their intent that elder abuse be treated as
a crime in other ways. For example, some vulnerable
adult protective services laws include a provision stating
that elder abuse may be prosecuted criminally, while
others define certain acts, such as sexual abuse, in the
same words or by reference to definitions that are used
in the criminal laws. In those states in which there is not
a specific statute or provision authorizing criminal prose-
cution for elder abuse, a jurisdiction’s basic criminal
laws, such as battery, assault, theft, fraud, rape,
manslaughter, or murder, can be used to prosecute
someone who has committed an act of abuse against an
older individual. Some legislatures have enacted
enhanced penalties for certain crimes against older
individuals.

North Dakota Law

North Dakota Century Code Chapter 50-25.2
provides for an adult protective services program.
Section 50-25.2-02 requires the Department of Human
Services, with the advice and cooperation of county
social services boards, to develop, administer, and
implement a program of protective services for vulner-
able adults. Section 50-25.2-01 defines a “vulnerable
adult” as an adult who has a substantial mental or func-
tional impairment. This section defines “abuse” as the
willful act or omission of a caregiver or any other person
which results in physical injury, mental anguish, unrea-
sonable confinement, sexual abuse or exploitation, or
financial exploitation to or of a vulnerable aduit.
“Neglect” is defined as the failure to provide essential
services necessary to maintain the physical or mental
health of a vulnerable adult. The section defines “finan-
cial exploitation” as the taking or misuse of the vulner-
able adult'’s resources or property by means of undue
influence, breach of fiduciary responsibility, deception,
harassment, criminal coercion, theft, or other unlawful or
improper means.




North Dakota Century Code Section 50-25.2-03
establishes a procedure for the voluntary reporting of
abuse and neglect. The section provides that a person
who has reasonable cause to believe that a vulnerable
adult has been subjected to abuse or neglect or who
observes a vulnerable adult being subjected to condi-
tions or circumstances that reasonably would result in
abuse or neglect may report the information to the
Department of Human Services or to an appropriate law
enforcement agency.

North Dakota Century Code Section 50-25.2-14
provides that the department and county social services
boards are not required to implement or enforce the
chapter with respect to any region, area, or county of the
state if the Legislative Assembly does not provide an
appropriation to support the implementation and enforce-
ment of the chapter within that region, area, or county.
Except for some subsequent funding of two of the three
initial demonstration sites, state general funds have not
been appropriated to fund this program. Federal funding
made available through the Older Americans Act is used
to fund vulnerable adult protective services in each of the
state’s human service regions.

In 1998 each regional human service center began
developing elder services units, which are responsible
for vulnerable adult protective services as well as other
services.

North Dakota law also provides for criminal penalties
for certain acts against vuinerable adults. North Dakota
Century Code Section 12.1-31-07.1 provides that the
exploitation of a disabled adult or vulnerable elderly adult
is a Class A felony if the value of the exploited funds,
assets, or property exceeds $100,000; a Class B felony
if the value of the exploited funds, assets, or property
exceeds $20,000 but does not exceed $100,000; and a
Class C felony if the value of the exploited funds, assets,
or property is in excess of $1,000 but does not exceed
$20,000. Section 12.1-31-07.2 provides that in a
criminal proceeding in which a disabled adult or vulner-
able elderly adult is a victim, the court and the state’s
attorney are required to take appropriate action to
ensure a speedy trial to minimize the length of time the
disabled adult or vulnerable elderly adult must endure
the stress of involvement in the proceedings.

Testimony and Committee Considerations

The committee received testimony and reviewed
information submitted by the Department of Human
Services, a representative of the North Dakota Medical
Association, and community organizations that provide
services to vulnerable adults and the elderly. The
committee focused its discussions on whether there is a
need for the mandatory reporting of vulnerable adult
abuse and neglect.

The committee received testimony from the Aging
Services Division of the Department of Human Services
regarding the vulnerable adult abuse and neglect issues
in the state. The department reported that from October
2002 to September 2003 the state’'s eight regional
human service centers received 555 information and
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referral calls regarding vulnerable adult services and
spent 7,922 hours providing case services. Of these
referrals, 29 percent were made by medical or home
health sources, 21 percent from agency sources,
19 percent from family sources, 19 percent from
community sources, 7 percent from legal or judicial
sources, and 5 percent were self-reported. Self-neglect,
which accounted for 63 percent of the referrals, was the
most common reason for a referral; neglect accounted
for 17 percent; abuse accounted for 11 percent; and
suspected financial exploitation accounted for 9 percent
of the referrals. Seventy-two percent of the incidents
reported were made in regard to individuals who were
60 years old or older, 60 percent of the individuals were
female, 78 percent of those individuals were single,
54 percent lived alone, and 29 percent had some type of
dementia. The testimony indicated that self-neglect
often occurs with vulnerable adults who live alone. It
was noted that vulnerable adults who live alone may
make choices different from those other people may
make. According to the testimony, the elderly are often
forced to choose between buying medicine or buying
food. The testimony indicated that mandatory reporting
of vulnerable abuse and neglect would only be effective
if adequate resources were made available. It was
noted the sole source of funding for vulnerable adult
protection services and the ombudsman program in the
state is from the federal Older Americans Act. It was
reported that about $170,000 is received annually under
the federal Act. It was noted that the limited funds only
allow for crisis intervention services. According to the
department, the current system of voluntary reporting is
working well but there is a need for more public educa-
tion.

Testimony from representatives of the medical
community indicated that physicians are generally aware
of the voluntary reporting law and the reporting process.
According to the testimony, clinics in the state are
treating vulnerable adults who are being referred to them
by protective agency personnel. It was noted that some
physicians in the state would prefer that the voluntary
reporting mechanism remain in place, but that there is a
need for more clarity and education to ensure the proper
functioning of the referral process. The testimony also
indicated that the enactment of any mandatory reporting
requirement may have a negative effect on the willing-
ness of patients or their caregivers to seek timely
medical care. It was noted that any law mandating
certain persons to report vulnerable adult abuse and
neglect must include appropriate safeguards, such as
reporter immunity, and that the system must be
adequately structured and funded to function as neces-
sary.

Testimony from AARP North Dakota and a senior
adults program indicated that whatever the state’s
reporting situation is, it must be supported by sufficient
public information and education. The testimony empha-
sized that persons must be educated on how to report, to
whom a report should be made, and what information
should be reported. It was noted that if the Legislative



Assembly determines that certain persons should be
mandated to report vulnerable adult abuse and neglect,
the legislation must provide adequate funding for investi-
gation, enforcement, and services. It was also noted
that because mandatory reporting could potentially be
abused, any legislation that mandates reporting must
include penalties for making false reports. The testi-
mony indicated that a significant element in preventing
and freating the problem is sufficient access to in-home
services such as home-delivered meals and home
health care. The testimony stressed that education is
the key component to reporting vulnerable adult abuse
and neglect. The testimony also indicated that many
professionals, such as physicians, are reporting
suspected abuse and neglect, due in part to the ethical
standards of certain professions. The testimony also
stressed that in providing adult protective services, any
attempt to remedy the situation must be done by using
the least-restrictive methods.

The committee considered a bill draft that appropri-
ated $50,000 to the Department of Human Services for
the purpose of implementing an education and aware-
ness campaign to inform the public about vulnerable
adult abuse and neglect, including the manner in which
incidents of adult abuse, neglect, and exploitation may
be reported. Testimony in support of the bill draft indi-
cated the $50,000 would be a proactive and preventative
way of dealing with the issue. The testimony indicated
that the funding would be used for an education
campaign and to set up a toll-free number for callers to
report incidents and to receive information. According to
the testimony, the funds currently distributed to the
regional human service centers are used for client serv-
ices only, not for education or media campaigns.

Recommendation

The committee recommends House Bill No. 1029 to
appropriate $50,000 to the Department of Human Serv-
ices for the purpose of implementing an education and
awareness campaign to inform the public about vulner-
able adult abuse and negdlect, including the manner in
which incidents of adult abuse, neglect, and exploitation
may be reported.

LAW ENFORCEMENT TRAINING
NEEDS STUDY

Background
The chief components of the state law enforcement
system in North Dakota include the Highway Patrol,
various divisions within the Aftorney General's office,
game wardens, and park rangers.

Highway Patrol

Founded in 1935, the North Dakota Highway Patrol
enforces state law relating to the protection and use of
the highways in the state and the operation of motor and
other vehicles on North Dakota highways. In addition,
the Highway Patrol is required to exercise general police
powers over all violations of law committed on state
property; to provide security and protection for the
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Governor, the Governor's immediate family, and other
officers next in order of succession to the office of
Governor, as deemed adequate and appropriate; and to
provide security and protection for both houses of the
Legislative Assembly while in session, as deemed
adequate and appropriate. The Governor appoints the
Highway Patrol superintendent. In addition to serving as
administrative head of the Highway Patrol, the superin-
tendent has been responsible, since 1981, for the opera-
tion, maintenance, and administration of the Law
Enforcement Training Center.

Law Enforcement Training Center

The Law Enforcement Training Center in Bismarck
was established following a 1969 appropriation of
$169,000, funded by a one-time 50-cent charge on
driver's licenses. The Highway Patrol superintendent
appoints the director of the training center. The peace
officer training conducted at the center is required to
meet the criterion and curriculum standards of the state
Peace Officer Standards and Training Board.

The Law Enforcement Training Center, which was
built in 1971, conducts training for all law enforcement
agencies in the state. The center provides basic and
advanced training for all law enforcement officers at no
charge to them or their agencies for tuition, room, or
board. The original center consisted of two classrooms,
dormitory rooms (40 beds), and a dining hall. In
August 1997 the Ralph Wood addition opened. This
project added a multipurpose room, four dormitory
rooms, two classrooms, and an administrative office to
the center.

In 2002 three basic training classes graduated as well
as a Highway Patrol recruit class. Sixty-eight peace offi-
cers earned their Peace Officer Standards and Training
Board licensure certification through attendance at the
center. A total of 1,011 law enforcement personnel
received training in 57 sessions at the center in 2002.
The center aiso is frequently used by other groups and
state agencies for training, meetings, and events.

Bureau of Criminal Investigation

The Bureau of Criminal Investigation was established
in 1965 “as a bureau of the state government, under the
Attorney General.” Among the statutory duties of the
Bureau of Criminal Investigation are the assisting of
federal, state, and local law enforcement entities in the
establishment and maintenance of a complete system of
criminal investigation, serving as the state central reposi-
tory for the collection, maintenance, and dissemination of
criminal history record information; aiding in establishing
a system for apprehension of criminals and detection of
crime; and on request, assisting and cooperating in
investigation, apprehension, arrest, detention, and
conviction of alleged felons as well as other duties. The
Attorney General acts as superintendent of the bureau
and has “absolute control and management of the
bureau.” The Attorney General appoints the chief of the
bureau.




Criminal Justice Training and Statistics

North Dakota Century Code Section 12-62-01
provides that criminal justice training and the collection
of statistics must be conducted by the Attorney General.
Attorney General is to conduct the training of peace offi-
cers and sheriffs and gather, analyze, and disseminate
information regarding the state’s criminal justice system.

Drug Enforcement Unit

The Drug Enforcement Unit, under the Attorney
General, has as its duty the enforcement of the Uniform
Controlled Substances Act and other laws dealing with
controlled substances. The Attorney General designates
the director of the Drug Enforcement Unit.

Game and Fish Department ,

North Dakota Century Code Title 20.1 provides the
general structure of North Dakota game and fish law.
The state Game and Fish Department director has
primary responsibility for enforcing these laws, with this
responsibility also being delegated to game wardens. As
the chief law enforcement officer, the Attorney General is
also assigned responsibility in this area. That duty also
is assigned to state’s attorneys, sheriffs, and other peace
officers.

Park Rangers

North Dakota Century Code Chapter 55-08 estab-
lishes the Parks and Recreation Department to plan and
coordinate government programs encouraging the full
development and preservation of existing and future
parks, outdoor recreation areas, and nature preserves.
The Governor appoints the director of the department.
The director is authorized to appoint departmental
employees to have peace officer status on property
administered by the department. In addition, the
Attorney General, state’s attorneys, sheriffs, and other
peace officers are also responsible for enforcement of
Chapter 55-08.

Testimony and Committee Considerations

The committee received extensive testimony from the
Attorney General's office, the Peace Officer Standards
and Training Board, the Highway Patrol, and numerous
law enforcement officers regarding the law enforcement
training needs in the state. The committee’s considera-
tions focused on the state's basic law enforcement
training needs, advanced law enforcement training
needs, and proposed legislation.

Basic Law Enforcement Training Needs

According to testimony received from the Peace
Officer Standards and Training Board, state law requires
all new law enforcement officers to complete basic train-
ing. There are two providers of basic training in the
state. The Highway Patrol operates the Law Enforce-
ment Training Center in Bismarck at which officers who
have been hired can receive the 11-week basic training
at no cost to the employing agency. In addition, Lake
Region State College in Devils Lake offers a program
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that provides basic training to persons who wish to
become law enforcement officers but who have not yet
been hired by a law enforcement agency. The tuition for
the Devils Lake program is approximately $3,000.
According to the testimony, these two programs
combined graduate between 75 and 100 officers per
year.

The state's approximately 1,800 licensed law
enforcement officers are required to earn a minimum of
60 hours of continuing education every three years. The
Highway Patrol and the Bureau of Criminal Investigation
provide training to officers across the state. It was noted
that all instructors are required to be certified to teach
classes to law enforcement officers. To be certified, the
officers must meet minimum requirements of experience
and knowledge as well as complete an instructor devel-
opment course. According to the testimony, the Highway
Patrol and the Bureau of Criminal Investigation provide
training within the restrictions of their respective budgets.
it was noted that the Peace Officer Standards and
Training Board, which sets the training standards, has no
funding source other than the licensing fees of officers.
These fees generate approximately $9,000 per year. It
was also noted that with this training being provided, a
local agency must send the officers to the training and
cover any associated costs, such as mileage and
expenses, as well as providing for necessary shift cover-
age. It was emphasized that the primary training issue is
the inability of officers to access the training. According
to the testimony, for many agencies the training is not
easily accessible and the agencies do not have the
money or additional personnel to send their officers to
training. While the Interactive Video Network can be
used for some of the training, much of law enforcement
training is hands-on, demonstration-type training that
needs to be done in the presence of a trained law
enforcement instructor.

According to the testimony, the law enforcement
training issues of the state involve both finances and
personnel management. Thirty-six counties employ one-
third of all county law enforcement officers while the
remaining 17 counties employ two-thirds of county law
enforcement officers. Thirty-six counties that have a
sheriff's department staff of five or fewer employees
often find it very difficuit to send officers away for training
and find it difficult to send their trained officers to other
areas to conduct training.

The superintendent of the Highway Patrol reported
that in 2003, 55 training courses were held at the training
center for 1,156 students. A total of 55 new officers from
various agencies satisfactorily met the minimum training
requirements to serve as law enforcement officers in the
state. The training academy has one field training
officer. In 2003 this officer conducted training at 43 loca-
tions other than Bismarck. For the 2003-05 biennium
$1,016,000 was appropriated for the operation, mainte-
nance, and staffing of the training academy. Within this
amount $50,000 was appropriated for funding special-
ized training. According to the testimony, although not



every officer needs the same level of training, there are
basic training needs that all officers must have.

The testimony also indicated that homeland security
concerns have created more law enforcement duties and
responsibilities.

Advanced Training Needs

The committee received testimony that although the
state’s basic law enforcement training needs are being
met by the Law Enforcement Training Center in
Bismarck and Lake Region State College in Devils Lake,
there is a great concern about the inability to fund
adequate inservice and advanced training. The testi-
mony indicated that the majority of the trainers who
teach the highly specialized courses are brought in from
out of state. According to the testimony, it is important
that law enforcement officers receive advanced training
in various areas of expertise. Examples of areas of
expertise include homicide investigations, computer
crimes, tactical operations, supervision and manage-
ment, criminal investigations, and firearms maintenance.
These training sessions are offered throughout the state,
but they occur infrequently. The majority of local law
enforcement agencies in the state do not have any
money budgeted for continued or advanced training.
Many of the smaller agencies in the state rely on the
generosity and assistance of larger departments to
provide quality instruction for them. Any type of
advanced training, it was noted, is almost nonexistent for
the smaller agencies.

The committee also received testimony regarding the
use of the Interactive Video Network for law enforcement
training. Statewide there are about 250 Interactive Video

Network sites and this number is growing. Eleven of-

these sites are at the colleges and universities.
However, the majority of the remaining sites are
controlled by the various kindergarten through grade 12
telecommunications consortiums around the state. The
most significant limitation of the system is scheduling.
The university and public school sites are generally
booked for one-hour slots at least 30 but no more than
90 days in advance. In these locations it is difficult to get
a large time block, such as four hours, in multiple loca-
tions unless it is in the summer. The local government
sites are more flexible and some longer training sessions
have been scheduled by using only county sites. There
is a practical limitation of 10 sites for a single training,
after which the degradation in the signal reduces trans-
mission quality. While significant time and travel costs
can be saved, training at 10 or fewer locations still
requires some people to leave their counties, resulting in
the need for backup staffing. It was noted, however, as
more local sites are installed, this medium will become
more flexible and hopefully more available to law
enforcement agencies.

The committee also received information from the
Peace Officer Standards and Training Board regarding a
proposed training plan. To develop the plan the board
surveyed all law enforcement agencies in the state
requesting information on their unfunded training needs.
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Fifty-three percent of the agencies responded to the
survey and indicated a need for training in approximately
60 specific topics that fall within five general areas,

including general police subjects; accident investigation;

criminal investigation; specialized courses; and supervi-
sion, management, and administration. It was noted that
refresher training in high-liability areas such as search
and seizure and use of force appear necessary as well.
The plan is a work in progress and will need to be modi-
fied as time goes by. It was also noted that the plan is
very ambitious and all the training proposed in the plan
may not be able to be completed in one biennium. The
training in the training plan would be in addition to the
training that is done now and would only be offered to
those officers who need that particular type of training. It
was emphasized that every law enforcement officer does
not need to attend every advanced class. According to
the testimony, $912,225 per biennium would be needed
to fund the training proposed in the training plan.

Proposed Legislation

The committee considered a bill draft that would have
provided for the creation of a law enforcement training
fund to be funded by a motor vehicle insurance premium
tax. The law enforcement training fund would have been
administered by the Peace Officer Standards and
Training Board. Testimony in support of the bill draft
indicated that 16 states use motor vehicle license fees to
fund law enforcement training.

The Insurance Commissioner provided testimony
regarding the bill draft. North Dakota currently collects
1.75 percent on motor vehicle premiums. It was noted
that because of the retaliatory effect of the tax structure
in relation to other states with higher percentages, the
state would not necessarily capture all of the money
provided by the increase in the premium tax. Of the
$386 million in premiums currently being collected, a
12 percent increase would result in $451,000 in
increased tax; however, when considering the retaliatory
provisions of state tax law, about $245,000 would be
collected from the increase. It was noted that these
types of increases can put domestic companies at a
disadvantage.

Committee members expressed concerns that there
are too many taxes already imposed on motor vehicles
and that if advanced law enforcement training is a legiti-
mate cause, it should be funded using general fund
money.

The committee considered a bili draft that provided
for a $400,000 general fund appropriation to the Highway
Patrol for the purpose of providing training for law
enforcement officers and other emergency services
providers.

Testimony in support of the bill draft indicated that the
funds would be used to provide additional advanced
training for the state's law enforcement officers. It was
noted that although there may be some joint training with
emergency services providers, the funds would predomi-
nantly be used by law enforcement officers. The




committee received no testimony in opposition to the bill
draft.

Recommendation
The committee recommends Senate Bill No. 2031 to
appropriate $400,000 from the general fund to the
Highway Patrol for the purpose of providing training for
law enforcement officers and other emergency services
providers.

EMPLOYMENT CONDITIONS STUDY

Background
As result of an April 14, 2004, opinion of the Attorney
General, the chairman of the Legislative Council directed
the interim Criminal Justice Committee to study the
employment conditions issues contained in° NDCC
Section 34-06-05, including those surroundings or condi-
tions which may be detrimental to an employee's health
or morals. In addition to the issue raised in the opinion
regarding the applicability of this section to smoking in
the workplace, the Legislative Council chairman directed
the committee to review the entire statute and any other
issues that the language of the statute may raise.
Section 34-06-05 provides:
Employment of employees under certain
conditions illegal. It is unlawful to employ in
any occupation within this state:

1. Employees for unreasonably long hours.

2. Employees under surroundings or condi-
tions, sanitary or otherwise, which may be
detrimental to their health or morals.

3. Employees for wages which are less than
the state minimum wage.

4. Minors for unreasonably low wages.

North Dakota Century Code Section 34-06-05
North Dakota Century Code Chapter 34-06 contains
the statutory provisions governing the wages, hours, and
conditions of labor for employees in the different occupa-
tions in which they are employed within this state. This
chapter was originally enacted in 1919 as House Bill
No. 184. This 1919 bill provided that the purpose of the
Act was "to protect the lives and health and morals of
women and minor workers." Section 3 of the bill
provided:
it shall be unlawful to employ women or minors
in any occupation within the State for unrea-
sonably long hours and it shall be unlawful to
employ women or minors in any occupation
within the State under such surroundings or
conditions sanitary or otherwise, as may be
detrimental to their health, or morals; and it
shall be unlawful to employ women in any
occupation within the State for wages which
are inadequate to supply the necessary cost of
living and to maintain them in health; and it
shall be unlawful to employ minors in any
occupation within the State for unreasonably
low wages.
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This section, which was most recently amended in
1965, is codified as North Dakota Century Code Section
34-06-05.

Attorney General's Opinion

In an April 14, 2004, letter opinion, the Attorney
General addressed the issue of whether NDCC Section
34-06-05 applies to smoking in workplaces. The
Attorney General stated that the prohibition in
subsection 2 of Section 34-06-05 against subjecting an
employee to surroundings or conditions that may be
detrimental to the employee's health is one way the
section could apply to tobacco smoke in the workplace.
The opinion cited several studies that have analyzed
whether environmental tobacco smoke is harmful,
including one that specifically looked at smoke in the
workplace. According to the opinion, the Labor Commis-
sioner has the authority to investigate and ascertain
employee labor conditions in the state and, in light of that
authority, the Labor Commissioner has the authority to
ascertain whether tobacco smoke in workplaces is detri-
mental to the employees' health and to address the
matter through the rulemaking process. The opinion
added that the prohibition in subsection 2 of Section
34-06-05 may create a private cause of action against an
employer who subjects employees to tobacco smoke in
the workplace.

North Dakota Legislation Regulating Smoking

Historical Legislation

North Dakota has a long history of tobacco-related
legislation dating back to 1890. The first tobacco-related
legislation was passed on February 13, 1890, during the
state's first legislative session. The legislation prohibited
the sale of tobacco products to a minor under the age of
16 years. That first bill in 1890 was followed by the intro-
duction of tobacco control legislation in nine legislative
sessions between 1895 and 1913. During the
1895 legislative session, House Bill No. 39 was passed
making it illegal for any person in the state to sell or
expose for sale any cigarettes of any kind or form. In
addition, Senate Bill No. 141 prohibited the manufacture,
sale, or use of adulterated cigarettes and the sale of any
tobacco products to minors. The bill defined a minor as
a person under the age of 17 years. In 1913 the Legisla-
tive Assembly attempted to completely eliminate ciga-
rette use in the state by passing House Bill No. 67, which
prohibited the "sale, manufacture, bartering, or giving
away of any cigarettes, or cigarette papers . ..." Atthe
urging of Governor A. G. Sorlie, the 19th Legislative
Assembly (1925), by Senate Bill No. 61, repealed the
1913 law. The bill, however, did declare it unlawful to
provide tobacco products to any person under the age of
21 years.

Workplace Smoking Legislation

The Legislative Assembly has also considered a
number of bills dealing with smoking in the workplace.
In 1995, House Bill No. 1367, which proposed to prohibit
smoking in all facilities providing children's services,



including educational institutions and private workplaces,
was introduced. Following a recommendation of a
conference committee that the House accede to the
Senate amendments, the bill failed to pass the House.
In 1997, House Bill No. 1198 would have prohibited
smoking, with certain exceptions, in any indoor place of
public access and any publicly owned building or office.
The bill also would have placed restrictions on smoking
in nonpublic workplaces. The bill failed to pass the
House.

In 2003, House Bill No. 1408 would have eliminated
smoking in most public places and private workplaces
with the exception of bars and private clubs. The bill
failed to pass the House. Also in 2003, House Bill
No. 1174 would have prohibited tobacco use and sales
in the state. The bill failed to pass the House.

Current North Dakota Laws Regarding Smoking

North Dakota law contains a number of provisions
regulating smoking and the use of tobacco in public and
other places. North Dakota Century Code Section
12-47-21 prohibits the use, possession, and delivery of
tobacco products by an inmate in the state's correctional
facilities. This section provides that any person who
possesses or delivers tobacco products to an inmate in a
state correctional facility is guilty of a Class B misde-
meanor. North Dakota Century Code Section
12.1-31-03 prohibits the sale of tobacco to minors and
the use of tobacco by minors.

The laws with respect to smoking in places of public
assembly are contained in NDCC Chapter 23-12.
Section 23-12-10 provides:

Smoking is not permitted outside of desig-
nated smoking areas in places of public
assembly as provided in this section.
Smoking areas may be designated only by
proprietors of privately owned buildings or by
public officials having general supervisory
responsibility for government buildings. No
smoking area may be designated in a place
in which smoking is prohibited by the state
fire marshal. A sign must be posted in any
designated smoking area which states
"Designated Smoking Area" or words to that
effect.

Except as otherwise provided, designated
smoking areas in a place of public assembly
may not occupy more than fifty percent of the
total area available to the public and must be
situated to minimize smoke drift. The
proprietor of a food establishment with the
seating capacity for fifty or more persons may
temporarily, during the course of daily busi-
ness, expand the designated smoking area
beyond fifty percent of the total available area
if the smoking area becomes fully occupied
and the additional space needed for the
expansion is vacant or available.

Section 23-12-09 defines "place of public
assembly" as:
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a. Enclosed theaters; auditoriums; gymna-
siums; elevators; libraries; vehicles
used in public transportation; rooms in
which persons are confined as a matter
of health care, including the waiting
room, restroom, lobby, or hallway of a
hospital, nursing home, rest home, or
other health care institution or facility,
and waiting areas in all public transpor-
tation terminals.

b.  Any building or other enclosed structure
owned or leased by the state, its agen-
cies, or political subdivisions, and all
public education buildings.

c. Each portion of a building or enclosed
structure that is not included in this
subsection if it has the seating capacity
for fifty or more persons and is avail-
able to the public, including restaurants,
food service establishments, dining
rooms, cafes, cafeterias, or other
rooms used primarily for the service of
food, regardless of whether the estab-
lishments serve alcoholic beverages.

The term does not include private, enclosed rooms

of residence, establishments licensed primarily or

exclusively to sell alcoholic beverages for
consumption on the premises, including private
and fraternal organizations, or areas used for the
service of alcoholic beverages and which are
physically separate rooms within food service
establishments.

Section 23-12-10.2 designates the State Department
of Health as the agency responsible for receiving reports
or complaints regarding violations of Section 23-12-09.
The section also provides that state agencies, including
the Fire Marshal, State Department of Health, Depart-
ment of Human Services, and Office of Management
and Budget, with jurisdiction over places of public
assembly may enforce the smoking regulations. Section
23-12-11 provides that any person with supervisory
responsibility over a place of public assembly who will-
fully fails to comply with the smoking regulations is
subject to a maximum fine of $100 per violation.

Another statute that prohibits smoking is contained in
NDCC Section 50-11.1-02.2. This section provides that
"[sImoking is not permitted in an early childhood facility
at any time during which a child who receives early child-
hood services from that facility is present and receiving
services at that facility."

Local Smoking Control Efforts

The first local tobacco control ordinance was passed
by the Grand Forks City Council in 1980. The ordinance
restricted the placement of vending machines to loca-
tions that were not accessible to minors. In 1992 a
vending machine restriction ordinance that limited the
placement of cigarette vending machines to establish-
ments licensed to sell alcoholic beverages was passed
in Bismarck. Similar ordinances were passed in Devils




Lake, Fargo, Jamestown, Minot, Valley City, and
Williston.

On July 15, 1997, Jamestown became the first
community in North Dakota to introduce a smoke-free
ordinance. The ordinance would have prohibited
smoking in public places, including elevators, restrooms,
lobbies, public transportation, all public areas in private
businesses and nonprofit organizations, libraries, muse-
ums, theaters, sports arenas, convention halls, and
restaurants. Restaurants would have been allowed to
have a separately enclosed and ventilated smoking area
that did not exceed 50 percent of the seating capacity of
the establishment. Bars, clubs, and bowling alleys were
not included as public places. Violation of the ordinance
would have been punishable by a fine of up to $500.
The fine would have been applicable to the owner of the
establishment and the smoker. The ordinance was
defeated on August 4, 1997, with a 4-to-1 vote by the
Jamestown City Council.

On February 26, 2001, a smoke-free restaurant ordi-
nance was introduced at a meeting of the Minot City
Council. The ordinance was passed by the city council
with a 10-to-4 vote on April 2, 2001, with the ordinance
scheduled to go into effect on January 1, 2002. The final
ordinance mandated smoke-free restaurants but allowed
restaurant owners to build fully enclosed, separately
ventilated smoking rooms. Bars, fraternal organizations,
banquet and convention center space for special occa-
sions, bingo parlors, and bowling alleys were exempt
from the ordinance. A referral attempt in July 2001
resulted in the ordinance being upheld by a vote of 55 to
45 percent.

In May 2004 restaurant owners in Carrington made
the decision to ban smoking in their restaurants. The
smoke-free initiative was not the result of any city ordi-
nance but rather the operators of Carrington's six restau-
rants decided on their own to ban smoking.

In June 2004 Dickinson voters defeated a proposed
city smoking ban by a vote of 2,200 votes against the
initiated ordinance and 1,393 votes in favor. Under the
proposed ordinance, smoking would have been prohib-
ited in all Dickinson businesses except those with a
liquor license at the time of the vote. The proposed ordi-
nance also would have banned smoking within 25 feet of
any nonsmoking establishment.

In July 2004 Fargo city commissioners approved an
indoor public workplaces smoking ban. The ban will
take effect either July 1, 2005, or at the same time as
bans in surrounding communities, whichever comes first.
A July 14, 2004, article in the Grand Forks Herald,
reported that the Grand Forks Tobacco Free Coalition is
supporting an ordinance for Grand Forks which is similar
to the one passed in Fargo.

Three initiated measures regarding smoking
appeared on the general election ballot in Fargo in
November 2004. Ordinance No. 1, which called for a
smoking ban that excluded truck stops and businesses
with Class A or AB liquor licenses, received 19,582 "yes"
votes and 23,897 "no" votes; Ordinance No. 2, which
called for a smoking ban that excluded truck stops and
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enclosed bar areas that restrict people under age 21,
received 24,986 "yes" votes and 18,966 "no" votes; and
Ordinance No. 3, which called for a complete indoor,
workplace smoking ban with an exemption for cigar bars,
received 24,489 "yes" votes and 20,296 "no" votes.
According to an October 4, 2004, letter opinion of the
Attorney General, if conflicting municipal initiated meas-
ures are approved by the electors, the one receiving the
highest number of "yes" votes prevails.

Two measures regarding smoking in public places
appeared on the general election ballot in West Fargo in
November 2004. Ordinance No. 1, which called for a
smoking ban that exempted bars, received 5,639 "yes"
votes and 3,201 "no" votes. Ordinance No. 2, which
called for a complete smoking ban with an exemption for
tobacco retail stores, received 5,160 "yes" votes and
3,667 "no" votes.

Testimony and Committee Considerations

The committee received extensive testimony from the
Attorney General, Labor Commissioner, State Depart-
ment of Health, the American Lung Association, North
Dakota Medical Association, a physician, American
Cancer Society, American Heart Association, North
Dakota League of Cities, North Dakota Hospitality Asso-
ciation, local business owners, and local officials
regarding the study. The committee studied the employ-
ment conditions issues contained in NDCC Section
34-06-05 and the statute’s applicability to smoking in the
workplace. In its study of Section 34-06-05, the
committee focused on the following areas--legal
concerns, health concerns, business and financial
concerns, and proposed legislation.

Legal Concerns

According to the Attorney General, the clear and
obvious interpretation of NDCC Section 34-06-05(2) is
that the Labor Commissioner has the authority to investi-
gate and ascertain employee labor conditions in the
state and, in light of that authority, the Labor Commis-
sioner has the authority to ascertain whether tobacco
smoke in workplaces is detrimental to the employees'
health and to address the matter through the rulemaking
process. Section 34-06-05(2) may create a private
cause of action against an employer who subjects
employees to tobacco smoke in the workplace. The
testimony indicated that there have been a number of
lawsuits seeking damages because of workplace smok-
ing, but even without NDCC Section 34-06-05, it is likely
that a person could sue for damages caused by work-
place smoking.

North Dakota Century Code Chapter 34-06 is the
chapter of state labor law that provides authority for the
Labor Commissioner to investigate conditions of employ-
ment and to adopt rules prescribing standards for wages
and working conditions in the state. Under this authority,
labor commissioners have adopted the rules that are
contained in the department's Minimnum Wage and
Working Conditions Order. The rules establish the state
minimum wage and employment standards for the



payment of overtime, breaks, paystubs, and vacation
pay. However, no rules have been adopted under the
chapter establishing standards for workplace health and
safety. The Labor Commissioner historically has relied
on standards for workplace health and safety established
and enforced by the federal Occupational Safety and
Health Administration as well as health and safety
programs at the State Department of Health and Work-
force Safety and Insurance. The Attorney General's
opinion places the issue of exposure to secondhand
tobacco smoke in the context of the Labor Commis-
sioner's authority to establish and enforce standards for
wages and working conditions, but the Labor Commis-
sioner testified that this issue is most appropriately
addressed by the Legislative Assembly as the policy-
making body of the state and that the legislative process
would provide the most appropriate forum for public
discussion of the matter. It was noted that there have
been no regulations adopted regarding morality.
According to the testimony, morality issues may also be
open to a private cause of action. If complaints are
received, the Labor Commissioner has the authority to
investigate employment conditions regarding the morality
portion of the statute. A committee member noted the
statute is vague and either needs to be changed or
administrative rules must be developed before anyone
could be charged with a violation of the statute.

The committee also received testimony from the
North Dakota League of Cities regarding local ordi-
nances and efforts in the state regarding smoking in the
workplace. According to the testimony, a survey of the
league’s members indicated that of the 36 cities that
responded to the survey, 19 have policies in place
regarding smoking in city-owned buildings, 14 responded
that they have no policies in place regarding smoking,
2 cities responded that they have passed smoking ordi-
nances, and 1 reported a pending initiated measure
regarding smoking in businesses. According to the testi-
mony, the league supports local control of the issue.

Testimony from Workforce Safety and Insurance indi-
cated that workers’ compensation rates charged are
commensurate with the risk. However, the agency was
not aware of any other states that use workplace
smoking as a specific risk factor. The testimony indi-
cated that Workforce Safety and Insurance does not
track claims based on smoking injury grounds. The
agency was aware of one occasion in which a second-
hand smoke claim was accepted. It was noted that there
are substantial proof problems with secondhand smoke
claims. When rates are set, the agency looks at the loss
history for that group and for that employer. Aliowing or
not allowing smoking in the workplace is not specifically
considered in setting rates. The agency offers rate
discounts for employers that conduct health and safety
programs and, therefore, it is possible that an employer
that voluntarily adopted a smoke-free workplace policy
could receive a discount, but it must be shown that the
policy would actually result in a reduction in claims.

The committee received testimony regarding second-
hand smoking litigation. The first secondhand smoke
lawsuit was filed in 1976. Since the early 1980s, more
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than 420 cases involving exposure io secondhand
smoke have been identified. According to the testimony,
the only North Dakota lawsuit on secondhand smoke
involved a pregnant woman who alleged that second-
hand smoke caused her ilinesses. In that case, the jury
decided the county was negligent under the state law
that requires public places to have designated smoking
areas if smoking is allowed and the pregnant woman
was entitled to 5 percent, or $650, of the $13,000 in
awarded damages.

Health Concerns

The committee received testimony from the State
Department of Health regarding the health risks and
financial costs associated with smoking. The health
hazards of secondhand smoke, also known as environ-
mental tobacco smoke, are well-documented. The
Centers for Disease Control and Prevention has reported
that secondhand smoke is a leading cause of prevent-
able death in this country, killing 35,000 nonsmokers in
the United States each year. In North Dakota, from 80 to
140 adults and children die from secondhand smoke
each year. The Environmental Protection Agency
reports that smoke from the burning end of a cigarette
contains over 4,000 chemicals and 42 carcinogens. The
Environmental Protection Agency reports that there is no
safe level of exposure to environmental tobacco smoke
and that an estimated 3,000 lung cancer deaths in
nonsmokers each year are the result of secondhand
smoke. Numerous studies have documented the health
effects associated with exposure to secondhand smoke,
including lung cancer and nasal sinus cancer, health
disease mortality, and eye and nasal irritation in adults.
Health effects in children include acute lower respiratory
tract infections; asthma induction and exacerbation;
chronic respiratory symptoms; middle ear infections; and
developmental effects, including fow birth weight and
sudden infant death syndrome. In North Dakota, 56 low
birth weight babies each year can be attributed to
secondhand smoke costing $378,247, 667 cases of
asthma are attributable to secondhand smoke exposure
costing $540,903, and 218 cases of ear infection attribut-
able to secondhand smoke costing $107,778. Two of
the 10 sudden infant death syndrome deaths in the state
are attributable to smoking exposure. Restaurant and
bar workers, who typically have greater exposure to
secondhand smoke, are at 50 to 100 percent increased
risk of lung cancer.

According to the testimony, there is growing support
for smoke-free environments in North Dakota. A survey
commissioned by the North Dakota Public Education
Task Force on Tobacco in spring 2003 found the
majority of North Dakotans think smoking should not be
allowed in schools, public facilites, entertainment
arenas, private businesses, and restaurants. As of
July 2004, 12 states had adopted state smoke-free work-
place laws, 11 states include restaurants in their smoke-
free workplace laws, and 7 states include bars.
California and Utah were the first states to implement
smoking bans in 1994. Since 2002, 10 additional states



have implemented various combinations of 100 percent
smoke-free provisions. Legislation is being considered
in five additional states.

A representative of the North Dakota Tobacco Policy
Coalition testified that the organization supports enforce-
able public policies that broaden the scope and
strengthen the standards of current state law while
preserving the right of local governments to adopt meas-
ures more restrictive than state law. According to the
testimony, in North Dakota in 2002, nearly 60,000
workers were exposed to smoke in the workplace. It
was noted that it is often argued that a person who
works in a smoking environment can choose to work
elsewhere. However, it would be difficult for thousands
of workers in rural North Dakota to find other work.
According to the testimony, while 75 percent of white
collar workers are covered by smoke-free policies in the
United States, only 43 percent of the country's food
preparation and service occupation workers benefit from
this level of protection. It was also noted that bar and
restaurant workers have three to six times more expo-
sure to secondhand smoke than other workers and a
50 percent increase in lung cancer. It was pointed out
that if an employee works in a business that allows
smoking, such as a manufacturing plant, it is estimated
the nonsmoking employee will be exposed to second-
hand smoke that is equivalent to smoking six cigarettes
in an eight-hour shift.

A physician testified that the physicians of the state
have long supported initiatives to reduce the death and
disease associated with the use of tobacco products by
youth and adults. According to the testimony, NDCC
Section 34-06-05 indicates a long-standing concern by
state lawmakers for the health of employees in the work-
place. It was noted that secondhand smoke in the work-
place is detrimental to the health of employees. The
Journal of the American Medical Association in 2001
reported that exposure to secondhand smoke for as few
as 30 minutes can impair coronary circulation in a
nonsmoker. Because of the detrimental impacts of
secondhand smoke in the state's patient population,
North Dakota physicians have played an active part in
efforts of local communities to adopt clean indoor air
ordinances, including efforts in Minot, Dickinson, West
Fargo, and Fargo. The United States Surgeon General's
2000 report on reducing tobacco use found that clean
indoor air laws that prohibit smoking have beeri shown to
decrease daily tobacco consumption and to increase
smoking cessation among smokers. The testimony indi-
cated that while the North Dakota Medical Association
supports stronger state laws pertaining to the restriction
of smoking in public places, physicians recognize that
local communities should not be preempted from
adopting clean indoor air ordinances that are more
restrictive than state law.

A representative of the American Heart Association
testified that smoke-free air laws have a strong, docu-
mented, positive impact on helping smokers quit and on
preventing children and adolescents from ever starting.
It was noted that more than 32 percent of the country's
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population is now protected by a local or state
100 percent smoke-free indoor air law. According to the
testimony, smoke-free air is becoming a public health
benchmark and expectation with economic development
and tourism implications. Other testimony indicated that
broad support exists for smoke-free policies. It was
argued that no one should have to choose between a job
and good health.

Committee members expressed concerns about the
availability of smoking cessation programs in the state.
According to the testimony, more than 60 smoking
cessation programs have been established in this state
and smoking cessation programs are available to state
and county employees. It was noted that it usually takes
an individual five to seven attempts before the individual
has long-term success with smoking cessation. It was
also noted that the state does not have a residential
treatment facility for smoking cessation but there is such
a program at the Mayo Clinic in Minnesota. The testi-
mony also indicated that there are local tobacco preven-
tion coordinators on all the state's reservations.

Business and Financial Concerns

The committee received testimony from a represen-
tative of the North Dakota Hospitality Association who
testified that businesses will be affected by state law and
local ordinances on this issue. It was argued that in a
free market and free enterprise system, the business
owner should be able to decide whether or not to allow
smoking in the establishment. It was noted that just like
employees, no one is forced to patronize a business.
The testimony emphasized that business would be
adversely affected by eliminating smoking, especially in
bars. According to the testimony, the association
supports reasonable smoking restrictions in restaurants,
but bars should be exempt from any smoking prohibition.
It was emphasized that it is important to be careful about
statewide bans because not all businesses in the state
are the same. It was noted that in some restaurants,
40 to 50 percent of revenue comes from smokers. The
testimony noted that about 75 percent of the state's hotel
rooms are nonsmoking.

Testimony from a Bismarck business owner stated
that the lounge in the hotel he owns recently went
smoke-free and, as a result, the lounge had experienced
a 25 percent increase in sales. It was noted that while it
is important for the free enterprise system to work, when
employees' health is at issue, some government involve-
ment may be necessary. It was suggested that the issue
may need to be put to a vote of the people. It was noted
that there is a market for smoke-free restaurants and
bars and people are looking for those environments. It
was also noted that if all bars were smoke-free, those
bars currently smoke-free would lose their advantage. It
was speculated that while no one wants to take that first
step, if all bars and restaurants went smoke-free, busi-
ness would maintain a status quo.

A Minot city alderman provided testimony regarding
smoke-free family dining ordinance passed in Minot in
2001. It was noted that the ordinance was referred to a



vote of the people and the ordinance was upheld by a
vote of 55 to 45 percent. According to the testimony,
following the effective date of the ordinance, business
was basically status quo. However, many businesses
are now reporting that business has increased from the
time before the smoking restrictions became effective. It
was noted that only two businesses in the city have
opted to maintain a separately ventilated eating area.
According to the testimony, the smoking ordinance has
been a positive move for Minot and after being in effect
for two years, 17 percent of the people still oppose the
ordinance and 80 percent support it. Seventy-eight
percent of those surveyed said the rights of employees
take precedence over the rights of smokers. It was
stated that it is time for the Legislative Assembly to take
a look at smoke-free workplaces.

Other testimony regarding the Minot ordinance indi-
cated that it is the only ordinance in place in the state
that provides for worker protection from secondhand
smoke. A study conducted by Minot State University
indicated that there is a 96 percent rate of compliance
with the ordinance in Minot. A second Minot State
University study evaluated the economic impact of the
smoke-free ordinance on restaurant business in Minot.
In this study, sales tax data from the five years before
the implementation of the ordinance was compared to
the sales tax data from the vyear following
implementation. The study found no negative economic
impact as a result of the ordinance.

During the course of the study, the committee
reviewed the Minot smoking ordinance as well as
smoking regulation laws of New York, California, and
Delaware. The committee also reviewed the tobacco tax
revenue collected in North Dakota for the years 1998
through 2003. In 2003 the total amount of cigarette and
tobacco tax revenue collected totaled $20,687,895.73;
the collections in 1998 were $23,978,505.89. It was
noted that in North Dakota the tobacco tax is collected
from the wholesalers, not the retailers. Because of this
method of tax collection, although tobacco tax revenues
have decreased, the decreases in tobacco tax revenues
could not necessarily be attributed to local smoking ordi-
nances that restrict smoking in public places.

The committee also received information regarding
the tobacco tax revenue collected in California since the
implementation of that state’s smoke-free legislation in
1994. The information indicated that California has seen
a steady decrease in tobacco sales and consumption
over the past 40 years and that the implementation of
the smoke-free legislation in 1994 did not appear to
accelerate that steady decrease. It was noted that a
50-cent per pack tax increase in California in 1998
raised the per pack tax to 87 cents. The North Dakota
tobacco tax is 44 cents per pack.

Proposed Legislation

The committee considered a bill draft regarding
smoking restrictions in places of public access, publicly
owned buildings or offices, and nonpublic workplaces.
The bill draft prohibited smoking in places of public
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access and in workplaces, with some exceptions. The
bill draft also provided that the smoking prohibition does
not apply to places of public access operated by a social,
fraternal, or religious organization when the place is
being used solely by the organization's members or their
guests or families; guest rooms in lodging facilities;
establishments licensed primarily or exclusively to sell
alcoholic beverages for consumption on the premises;
private clubs; and certain separately enclosed smoking
areas. The bill draft provided for a $100 penalty for
violations with a maximum of $500 for second and
subsequent offenses. The language in the bill draft is
substantially the same as the language contained in
House Bill No. 1408 (2003), which failed to pass the
House.

The committee also considered several amendments
to the bill draft. The amendments would have removed
the exemption in the bill draft for establishments licensed
primarily or exclusively to sell alcoholic beverages for
consumption on the premises. It was argued that bar
employees are 1.5 times more at risk to secondhand
smoke-related illnesses than-are other workers. It was
pointed out that in an eight-hour shift, a bar employee is
exposed to the amount of secondhand smoke that is
equivalent to smoking 1.5 to 2 packs of cigarettes. It
also was noted that bar employees are the employees
who are the most exposed to secondhand smoke but
who have the least potential for being able to find alter-
native employment and are also less likely to have health
insurance. Other testimony in support of the amend-
ments to the bill draft argued to be fair, the smoking ban
should apply to all employees. It was emphasized that if
the goal is to protect workers, all workers should be
protected. The committee did not adopt the proposed
amendments.

Testimony from the Labor Commissioner regarding
the bill draft indicated the bill draft placed the authority
and obligation to enforce the proposed restrictions with
the State Department of Health which is logical consid-
ering that the State Department of Health has authority
to enforce smoking restrictions in places of public
assembly. According to the testimony, regardless of
which state agency is given the authority and obligation
to enforce any workplace smoking restrictions, it is
extremely important that this significant public policy
issue be addressed by the Legislative Assembly. it was
noted that the authority for any state agency to make
rules must be clear with well-defined parameters.

Other testimony on the bill draft indicated that
smoking regulations would be difficult to enforce and
would not protect all workers. It was recommended that
the portion of the bill draft that provides for exceptions
for certain business establishments be deleted. It was
noted that while the bill draft being considered by the
committee was a step in the right direction, it would not
protect all workers from secondhand smoke.

Recommendation
The committee recommends House Bill No. 1030 to
prohibit smoking in places of public access, publicly



owned buildings or offices, and nonpublic workplaces.
The prohibition does not apply to places of public access
operated by a social, fraternal, or religious organization
when the place is being used solely by the organization's
members or their guests or families; guest rooms in
lodging facilities; establishments licensed primarily or
exclusively to sell alcoholic beverages for consumption
on the premises; private clubs; and certain separately
enclosed smoking areas. The bill provides for a $100
penalty for violations with a maximum of $500 for second
and subsequent offenses.

REPORT OF ATTORNEY GENERAL
The committee received a report from the Attorney
General on the current status and trends of unlawful
drug use and abuse and drug control and enforcement
efforts in the state. According to the report, 135 meth-
amphetamine labs have been busted so far this year.
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This is about half of the number at the same time last
year. The focus of drug control and enforcement efforts
in the state has been on prevention. In the legislation
proposed for the next session, it is likely that there will be
requests for more treatment options. It was reported
that the state is not going to be able to afford enough
prison beds for all the drug offenders, thus creating a
need to fund more treatment for first-time offenders.
According to the report, some of the ideas enacted in
2003, such as limiting the number of packages of cold
medication that can be sold to a customer, seem to be
making a difference. It was noted that most of the meth-
amphetamine used in the state comes from out-of-state
sources. According to the Attorney General, the three
additional drug agents that have been added over the
last two legislative sessions have greatly helped drug
enforcement efforts.



ECONOMIC DEVELOPMENT COMMITTEE

The Economic Development Committee was
assigned three studies. House Concurrent Resolution
No. 3072 directed a study of possible methods of
growing North Dakota’'s population, including
approaches to decreasing outmigration and increasing
inmigration and reviewing how other states are dealing
with related population issues. The basis of the study
included recognition of problems related to the state’s
low rate of population growth, concerns relating to the
changing demographics of the state’s population, and
the need to consider population centers from which to
recruit individuals to move to the state. House Concur-
rent Resolution No. 3051 directed a study of economic
development efforts associated with and including estab-
lishment of a Red River Valley business and technology
development zone and methods through which
programs receiving funding from the United States
Department of Agriculture rural economic area partner-
ship, empowerment zone, enterprise community, and
champion community programs can be enhanced.
House Bill No. 1504 directed a study of the state’s busi-
ness climate, including the creation of an index of key
objective measurements that address the state's
competitiveness with other states, the consideration of
methods of creating business partnerships with North
Dakota Indian tribes in order to increase primary sector
business growth in the state, and active participation in
the activities of the Primary Sector Business Congress.
In conducting the study the Legislative Council was
directed to create a Primary Sector Business Congress.
The purpose of the congress was to assist in the busi-
ness climate study, evaluate the impact of existing state
economic development programs on primary sector
businesses, identify methods to increase primary sector
business job growth in the state, and prioritize for the
Legislative Council the state’s primary sector business
economic development programs and initiatives.

The Legislative Council also assigned the committee
with responsibility under North Dakota Century Code
(NDCC) Section 40-63-03 to receive annual reports from
the Division of Community Services on renaissance zone
progress; under Chapter 18, Section 9, of the
2003 Session Laws to receive reports annually during
the 2003-04 interim from the Commissioner of
Commerce regarding specified economic goals and
associated benchmarks; and under Section 15-10-41 to
receive a presentation from the State Board of Higher
.Education on definitions and eligibility criteria regarding
its centers of excellence program relating to economic
development.

Committee members were Representatives Rick
Berg (Chairman), Tracy Boe, Byron Clark, Donald L.
Clark, Mark A. Dosch, Mary Ekstrom, Glen Froseth,
Nancy Johnson, Jim Kasper, George Keiser, Eugene
Nicholas, Kenton Onstad, Ken Svedjan, and Don
Vigesaa and Senators Dick Dever, Duaine C. Espegard,
Tony S. Grindberg, John O. Syverson, and Ryan M.
Taylor. Representative Byron Clark was a member of
the committee until his resignation on January 2, 2004.
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The committee submitted this report to the Legislative
Council at the biennial meeting of the Council in
November 2004. The Council accepted the report for
submission to the 59th Legislative Assembly.

REPORTS
Department of Commerce
Division of Community Services

Renaissance Zone Annual Reports
The committee received annual reports from the
Department of Commerce Division of Community Serv-
ices on renaissance zone progress. The committee
received updates on the status of projects within each of
the renaissance zones, including the:
e Status of each project, as either approved or
completed.
* Nature of the credits and exemptions applicable
to each project.
¢ Amount of the financial institution tax exemption
for each project.
* Amount of the state tax impact for each project.
¢ Amount of the property tax impact for each

project.

* Amount of the historical tax credits for each
project.

+ Dates of local and division approval for each
project.

» Dates of the five-year tax credit period for each

completed project.

As part of the second of the annual reports, the
committee received testimony the Division of Community
Services had approved 17 zones; had approved a total
of 195 zone projects, with 97 of those projects not yet
completed; and had recognized five cities with a renais-
sance fund organization, with $1,475,000 in tax credits
approved for investors in a renaissance fund origination,
leaving a balance of $1,025,000 from the first
$2,500,000 of credits.

The Division of Community Services did not recom-
mend any changes to the renaissance zone program.
The committee received testimony new renaissance
zones continue to be created across the state and the
zones appear to be working under existing law. The divi-
sion continues to encourage small communities to
participate in the program.

The committee toured the Fargo Renaissance Zone
and received testimony from individuals in support of the
economic benefit opportunities related to the Fargo
Renaissance Zone. The committee received testimony
the Fargo Renaissance Zone has positively impacted the
area included in the zone as well as the area
surrounding the zone.

Conclusion
Although the committee makes no recommendation
with respect to the renaissance zone program, the
committee expressed a need for future annual renais-
sance zone reports to include information regarding




whether renaissance zone projects have resulted in
increased property tax assessment values, in order for
the legislative assembly to better gauge the effective-
ness of the program.

Commissioner of Commerce
Economic Goals and Benchmarks

Annual Reports

Background

Chapter 18, Section 9, of the 2003 Session Laws
requires the commissioner of the Department of
Commerce to monitor and report annually during the
2003-04 interim to either the Budget Section or an
interim committee designated by the Legislative Council
regarding the following North Dakota economic goals
and associated benchmarks:

1. Develop unified efforts for economic develop-
ment based on collaboration and accountability:
a. Site selection ranking of the North Dakota

Department of Commerce.

b. Share of local economic development

- organizations participating in statewide

marketing strategy.

2. Strengthen cooperation between the University
System, economic development organizations,
and private businesses:

a. Academic research and development
expenditures as percentage of gross state
product.

b. Industry research and development expen-
ditures as percentage of gross state
product.

3. Create quality jobs that retain North Dakota's
workforce and attract new high-skilled iabor:

a. Netjob growth.

b. New private sector businesses per 100,000
residents.

c. Average annual wage.

d. Net migration.

4. Create a strong marketing image that builds on
the state's numerous strengths, including work-
force, education, and quality of life. '

a. Positive national and out-of-state media
exposure (favorable mentions).

b. Number of North Dakota Department of
Commerce web site hits per month.

c. Number of leads generated by the North
Dakota Department of Commerce.

5. Accelerate job growth in sustainable, diversified
industry clusters to provide opportunities for the
state's economy:

a. Net job growth in manufacturing.
b. Net job growth in business services.

c. New private sector businesses in
manufacturing.

d. New private sector businesses in business
services.

e. Number of utility patents per 100,000
residents.

6. Strengthen North Dakota's business climate to
increase international competitiveness:
a. Gross state product (annual growth rate).
b. Venture capital investments (thousands).
c. Merchandise export value (per capita).

The department, in cooperation with Job Service
North Dakota, the Department of Human Services, and
the University System, is to include in its report the
number of individuals trained and the number who
became employed as a result of each department's
workforce development and training programs, including
the state's investment, the areas of occupational training,
the average annual salary of those employed, and the
average increase in earnings 12 months after completion
of training.

Testimony and Committee Considerations

The committee received annual reports from the
Commissioner of Commerce regarding specified
economic goals and associated benchmarks. The
following is a summary of the 2004 report, with the target
figure in regular font (top) and the preliminary estimates
as of June 15, 2004, in bold font (bottom):
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| 2000 i 2001 [ 2002 | 2003 2004

Goal 1: Develop a unified front for economic development based on collaboration and accountability
Percent of local economic development organizations 30% 40%
participating in state marketing strategy 85% 45%
Site Selection magazine ranking on North Dakota's
Department of Commerce N/A N/A
Goal 2: Strengthen linkages between the state’'s higher education system and economic development organizations and private
businesses
Academic research and development expenditures as 0.4% 0.4% 0.4%
a percent of gross state product 0.36% 0.45% N/A N/A
Industry research and development expenditures as a 0.2% 0.4% .05%
percent of gross state product 0.45% 1.83% 0.77% (est.) N/A
Goal 3: Create quality jobs that retain North Dakota's current workforce and attract new skilled labor

. 1,800 1,400 1,700
Net job growth 3,900 1,950 150 2,850

. . 174 77 105

New private sector businesses 116 (27) 206 331




2000 2001 2002 2003 2004
A | $26,252 $27,389 $28,688
Verage annual wage $24,683 $25,707 $26,550 $27,629
Per capita personal income $25,109 $25,830 $26,852 $29,204
o 2,088 662 1,302
Net migration (6,456) (3,916) (1,334)
Popuiation change (4,797) (2,374) (74)
Goal 4: Create a strong marketing image on the state's numerous strengths, including workforce, education, and quality of place
Positive national/out-of-state media exposure (favor- 10 20
able mentions) 2 7 5 12 17 (ytd)
Number of North Dakota Department of Commerce 10,920 11,466 12,039
web site hits per month - N/A 16,539 18,470 24974 27,080 (ytd)
Number of leads generated by the North Dakota 140 160 175
Department of Commerce 40 99 58 (ytd)
Goal 5: Accelerate job growth in sustainable, diversified industry clusters to provide opportunities for the state's economy
Net job growth in manufacturing 300 200 200
1,100 150 (350) (250)
Net job growth in business services 400 200 300
550 (250) 1,150 750
Net job growth in leisure and hospitality 300 50 450 150
Net job growth in health care services 450 550 650 830
New private sector businesses in manufacturing 5 3 3
25 (6) (7) 7
New private sector businesses in business services 19 9 14
61 (est.) 62 97 83
Number of utility patents per 100,000 17.9 19.5 21.2
13.2 15.1 11.4 8.6
Goal 6: Strengthen North Dakota's business climate to increase global competitiveness
Gross state product (annual growth) 2.3% 3.6% 3.5%
8.6% 2.4% 4.9% (est.) 4.2% (est.) 4.3% (est.)
Venture capital investments (thousands) $700 $2,734 $5.658
$6,054 $1,017 $0 $14,500 2,000 (ytd)
Merchandise export value (per capita based on 2002 $1,306 $1,329 $1,368
census = 642,200) $975 $1,255 $1,338 $1,330

Additionally, the committee received a copy of the
September 2002 North Dakota Economic Development
Foundation strategic plan. The six strategic goals of the
plan are:

1. Develop a unified front for economic develop-
ment based on collaboration, accountability, and
trust.

2. Strengthen linkages between the state’s higher
education system, economic development
organizations, and private businesses.

3. Create high-quality jobs to retain North Dakota’s
current workforce and attract high-skilled labor.

4. Create a strong marketing image to build on the
state’s numerous strengths, including workforce,
education, and quality of place.

5. Accelerate job growth in diversified industry
targets to provide opportunities for the state’s
long-term economic future.

6. Strengthen North Dakota’s business climate to
increase global competitiveness.

The committee received testimony that specific
industries being targeted by the Department of
Commerce include tourism, information technology,
value-added agriculture, and advanced manufacturing

and energy. Although it is difficult to limit to a single
source or manner, the department is working on
pursuing outlets to promote North Dakota as a small-
business home. The department is continually reviewing
and trying to refine target industry areas and is
constantly looking at targeted job growth. The Commis-
sioner of Commerce testified that the goals and associ-
ated benchmarks are valuable tools and need to be used
to guide economic development in the state.

Recommendations

The committee recommendations relating to the
specified economic goals and associated benchmarks
are addressed in the Recommendations portion of the
Primary Sector Business Congress Activities portion
of this report.

State Board of Higher Education
Centers of Excellence Report
Background
North Dakota Century Code Section 15-10-41
provides:
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Centers of excellence.

1.

The state board of higher education shall
establish a centers of excellence program
relating to economic development consis-
tent with the purpose under subsection 2.
The board shall designate centers of
excellence. A designation by the board of
a center of excellence within the
economic development category does not
preclude the board or a higher education
institution from designating a center of
excellence in an academic or service
area. Centers of excellence relating to
economic development include the North
Dakota state university center for tech-
nology enterprise and the university of
North Dakota center for innovation.
Before January 1, 2004, the board, in
consultation with the North Dakota
economic development foundation and
with private sector input, shall establish
definitions and eligibility criteria for
centers of excellence relating to
economic development. The board shall
present the definitions and eligibility
criteria for the centers of excellence
relating to economic development to an
interim committee designated by the
legislative council. The North Dakota
economic development foundation may
identify and recommend high priority
centers of excellence relating to
economic development for consideration
by the state board of higher education for
future budget requests.
The purpose of the program is to develop
and engage strategies for science and
technology research and development,
commercialization, entrepreneurship,
infrastructure, growth and expansion of
knowledge-based industries, and activi-
ties in the state to develop innovative
approaches that expand the gross state
product; to assist efforts to aftract private
and federal assistance for science and
technology research and development
and for commercialization in growth clus-
ters most likely to increase the gross
state product; to increase collaboration
among state, federal, and private
research and development and tech-
nology commercialization organizations in
the state; to strengthen the leadership
and support of the national science foun-
dation experimental program to stimulate
competitive research programs and to
encourage partnerships with other state
institutions for expanded efforts to stimu-
late economic growth in identified industry
clusters; to provide leadership in science
and technology policy at a regional, a
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national, and an international level; and to
create employment opportunities for
North  Dakota  university  system
graduates. Identified industry clusters
include advanced manufacturing, aero-
space, energy, information and technol-
ogy, tourism, and value-added
agriculture.

3. The state board of higher education shall
allocate funds from appropriations for
undesignated centers of excellence
relating to economic development based
on the criteria established and shall report
on such allocations, in partnership with
the North Dakota economic development
foundation, to the budget section. A
recipient of funds under this section shall
use the funds to enhance capacity,
enhance infrastructure, and leverage
state, federal, and private sources of
funding. Funds awarded under this
section may not be used to supplant
funding for current operations or
academic instruction or to pay indirect
costs. The board may award funds under
this section to research universities,
university-related foundations, and public
institutions that are located in the state
which demonstrate the potential to deliver
expertise and service to industry clusters
that will contribute to the gross state prod-
uct. A recipient of funds under this
section which is an institution of higher
education under the control of the board
of higher education or which is a nonprofit
university-related foundation shall:

a. Provide the board of higher education
with documentation of the availability
of two dollars of matching funds for
each dollar of funds awarded under
this section as a condition of eligibility
for receipt of funds under this section;
and

b. Provide the board of higher
education, governor, and North
Dakota economic development foun-
dation with annual reports for four
fiscal years following receipt of the
funds.

Sections 17 and 19 of House Bill No. 1019 (2003)
provided that $200,000 of the discretionary grants line
item for the Department of Commerce appropriation is
for the purpose of contracting with a private organization
for conducting a marketing and image-building campaign
for the Red River Valley Research Corridor during the
second year of the biennium. Additionally, the bill
provided the Department of Commerce is to provide a
centers of excellence grant from the North Dakota
Development Fund, Inc., of $1,250,000 fo the North
Dakota State University Center for Technology Enter-
prise and of $800,000 to the University of North Dakota



Center for Innovation. The department was to provide
these grants on October 1, 2003.

Testimony and Committee Considerations

A representative of the State Board of Higher Educa-
tion presented the centers of excellence report. Since
enactment of NDCC Section 15-10-41 in 2003, a Univer-
sity System task force and a North Dakota Economic
Development Foundation task force merged to form the
Joint Committee on Economic Development Centers of
Excellence. This joint task force, with input by nearly
50 individuals in the primary economic sectors in the
state, identified program needs and opportunities for
focusing the resources of the North Dakota University
System.

The following definitions and selection criteria were
established and approved by the Joint Committee on
Economic Development Centers of Excellence and then
approved by the State Board of Higher Education:

* “Economic development center of excellence”
means an area of concentration and a critical
mass of knowledge and expertise associated with
one or more North Dakota University System
colleges or universities which meet the overall
intent and the majority of the following criteria:

Creates high-value private sector employment
opportunities in the state;

Promotes growth and expansion of knowledge-
based industries and/or the development of
new products (commercializes technology),
high-tech companies, and skilled jobs in the
state, i.e., uses academic and research excel-
lence capacity to support economic
development;

Provides for public/private sector involvement.
and partnerships;

Leverages other funding;

Stimulates new wealth and increases gross
state product;

Fosters and practices entrepreneurship;

Encourages cooperation and collaboration
among the North Dakota University System
colleges and universities;

Links to targeted industry clusters (advanced
manufacturing, energy, information technology,
tourism, and value-added agriculture);

Addresses depopulation and related issues;
and

Includes provisions for

self-sustaining.

becoming

* “Targeted economic development center of
excellence” means a desired area of concentra-
tion and critical mass of knowledge and expertise
associated with one or more North Dakota
University System colleges or universities that
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when fully developed will meet the same criteria
designated for an established center of
excellence.

Using these newly developed definitions and criteria,
the State Board of Higher Education, taking into account .
recommendations by the North Dakota Economic Devel-
opment Foundation, selected two economic develop-
ment centers of excellence projects from six proposals.
The two projects selected were the Bismarck State
College National Energy Technology Training and
Education Center for $300,000 and the Williston State
College Oil Field Training Center for $100,000, both
subject to the campuses being able to meet
the $2 to $1 match requirement under Section
15-10-41(3)(a).

The committee received the following information for
each of the nine economic development centers of
excellence:

* The amount of state, federal, and private funding.

* The related private sector party, if able to be

identified.

e A brief description,

planned outcomes.

* Progress, including estimated completion dates.

* How the center’s activity will be sustained beyond

the 2003-05 biennium.

*  Which of the statutory criteria the center meets.

A representative of the State Board of Higher Educa-
tion testified that hopefully each of the state's institutions
of higher education will be able to identify an avenue by
which to pursue an economic development center of
excellence, but the selection criteria needs to be input-
based and needs to evolve to an outcome-based
approach that evaluates factors, such as whether the
economic development center of excellence actually
creates jobs. Therefore, some flexibility will be utilized
when considering expectations related to research,
academic relationships, and capacity to attract external
funding, but all economic development centers of excel-
lence will need to become self-funding.

The committee received testimony that the issue of
whether an economic development center of excellence
needs to be research-based was an area of intense
discussions during task force meetings. If a center of
excellence is required to be research-based, the location
of centers of excellence would be limited to the two
research-based universities. The task force ultimately
decided the legislative intent of the economic develop-
ment centers of excellence program was to have more
than two locations for centers of excellence. Therefore,
whether a center is research-based is one criteria to
consider, but not the only or the determining criteria.

Addressing the committee’s concern that there may
be confusion between economic development centers of
excellence under NDCC Section 15-10-41 and centers
of excellence that are not related to economic develop-
ment but that excel in specific academic or service
areas, a representative of the State Board of Higher
Education testified that the board will try to further clarify
this distinction.

including purpose and



Recommendations

The committee recommendations relating to the
centers of excellence economic development are
addressed in the Recommendations portion of the
Primary Sector Business Congress Activities portion
of this report.

POPULATION STUDY
Legislative Background
2003 Legislation
Legislative measures introduced during the
2003 legislative session which specifically or closely
addressed population included:

» Senate Bill No. 2393, which increased the duties
of the North Dakota Economic Development
Foundation to include recommending and moni-
toring legislation and initiatives to strengthen and
impact the state’s economy and population.

« House Bill No. 1019, the appropriation for the
Department of Commerce, which created a
centers of excellence program.

» Senate Bill No. 2030, which allowed the Depart-
ment of Commerce to retain a limited amount of
the money received as subscriptions, commis-
sions, or fees from the department's career guid-
ance and job opportunities web site.

* House Bill No. 1199, which would have created a
Department of Commerce Division of Population
Growth. The bill failed to pass the House.

Previous Studies

During the 2001-02 interim, the Commerce
Committee was charged with studying workforce training
and development programs in the state, including efforts
to recruit and retain North Dakota’'s workforce, underem-
ployment and skills shortages current workforce training
efforts, and the involvement of the New Economy Initia-
tive goals and strategies and the Work Force 2000 and
new jobs training programs and other workforce training
and development programs administered by agencies of
the state, and the feasibility and desirability of consoli-
dating in a single agency the funding and administration
of those programs. The committee recommended
Senate Bill No. 2030 (2003).

During the 1999-2000 interim, the Commerce and
Labor Committee was charged with studying the
economic development efforts in the state. As part of
this study the committee studied population retention
and demographics, including receipt of reports from
Project Back Home, CareerlLink North, and the North
Dakota State University Data Center. This committee
recommended Senate Bill No. 2032 (2001), which
created the Department of Commerce by consolidating
the Division of Community Services, Department of
Economic Development and Finance, and Tourism
Department and which created the North Dakota
Commerce Cabinet. Additionally, the committee recom-
mended House Bill No. 1043, which would have provided
for state payment of certain student loans, but failed to
pass the Senate.
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Recent Population Initiatives ‘
In addition to a wide variety of organizations that have”
addressed population growth in the state and region,
such as the North Dakota Rural Development Council,
Northern Great Plains, Inc., and the Heartland Center for
Leadership Development, there have been several
population growth initiatives. Initiatives  that have
addressed the issue of population growth include the
Great Plains Population Symposium Project, Saving
North Dakota Roundtable, New Economy Initiative, and
the Youth Investment Initiative in Support of Initiated
Measure No. 3.

Great Plains Population Symposium Project

The Great Plains Population Symposium Project
held a three-day national policy conference in Bismarck
in October 2001 and held a two-day state and local
policy conference in Dickinson in April 2002. The
purpose of the project was to investigate the continuing
depopulation of the rural Great Plains and to raise the
nation’s awareness of the facts and ramifications relating
to the emptying of the nation’s vast central region. The
project was led by Dickinson State University in collabo-
ration with researchers at North Dakota State University,
Colorado State University, University of Montana, and
lowa State University. The project was sponsored by
federal legislation and was supported by a grant from
Congress.

Saving North Dakota Roundtable

On January 9, 2003, on the North Dakota State
University campus, 31 people ages 21 to 34 took part in
a “Saving North Dakota” roundtable discussion cohosted
by The Forum (Fargo) and the Associated Press
Managing Editors group. The Forum reported that
roundtable members targeted five major areas of
discussion--human rights, arts and culture, technology,
marketing, and community and economic development.
Additionally, on January 30, 2003, several of the panel-
ists met with legislative leaders and Governor John
Hoeven to discuss these major topics.

New Economy Initiative

The New Economy Initiative is a public-private initia-
tive that was coordinated by the Greater North Dakota
Association beginning in 2000. The goals of the initiative
continue to be to mobilize North Dakotans to develop
and implement solutions to some of the problems
plaguing the state’s business climate. The initiative
works through the creation of action teams and industry
clusters.

Youth Initiative Committee Initiated Statutory
Measure No. 3

Initiated statutory measure No. 3, supported by the
Youth Initiative Committee, would have created a Bank
of North Dakota-administered program providing for
partial reimbursement of student loan payments for
employed North Dakota residents under 30 years of age
who graduated from accredited postsecondary schools.



Reimbursements would have been limited to $1,000 per
eligible resident per year for not more than five years.
The measure would also have provided an income tax
credit of up to $1,000 for employed North Dakota resi-
dents from 21 through 29 years of age, for up to five
years. The measure was rejected by voters at the
November 5, 2002, general election.

Testimony and Committee Considerations

The committee received testimony regarding detailed
population data from a representative of the State Data
Center which focused on what was presented as the four
hard demographic truths about the future:

1. Population consolidation.

2. Loss of young adults and families.
3. Aging population.

4. Shifting labor force.

The committee received testimony that in looking at
the net domestic migration rates, North Dakota, South
Dakota, Wyoming, and Kansas are all sharing the same
experience. Additionally, even though the state of Texas
had a growth rate of more than 22 percent, over
50 percent of the counties in Texas have experienced a
population loss. There is a difference between looking at
the state rate of population and the county rate of popu-
lation because a state’s counties can experience loss but
if the state includes a large metropolitan area, the growth
of that metropolitan area can make up for the losses in
the counties. One thing that makes North Dakota unique
is that North Dakota does not have the large cities most
other states have. The population shift in the Great
Plains is due in large part to agriculture and technology
and this shifting trend has been taking place for more
than 50 years.

The committee received testimony that the issue of
migration from rural areas to urban areas is a global
issue. The situation of the United States can be distin-
guished from the situation in Europe in that geographi-
cally the United States is larger than the countries in
Europe and the distance between communities is
greater in the United States.

The committee received testimony from a local devel-
oper that outmigration is an effect, not a cause. People
come or go from a community for jobs and education.
Additionally, outmigration is not unique to North Dakota.
In reviewing demographic and population statistics, it is
important to note that throughout the nation smaller
communities statistically have lower average incomes
than larger communities and North Dakota is a state
comprised of small communities.

Recommendations
The committee recommendations relating to the
population study are addressed in the Recommenda-
tions portion of the Primary Sector Business
Congress Activities portion of this report.
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ECONOMIC DEVELOPMENT
EFFORTS STUDY

North Dakota Legislative Background

There has been a significant amount of state legisla-
tion and a number of Legislative Council studies relating
directly to economic development and economic devel-
opment programs. The following information regarding
legislation and studies is not totally inclusive but includes
the recent legislation most directly related to economic
development.

2003 Legislation

» Section 23 of House Bill No. 1019 provided for
the creation of a State Board of Higher Education
centers of excellence program to develop and
engage strategies for science technology
research and development, commercialization,
entrepreneurship, infrastructure, growth and
expansion of knowledge-based industries, and
activities to develop innovative approaches that
expand the gross state product. The two centers
designated in the bill were the North Dakota State
University Center for Technology Enterprise and
the University of North Dakota Center for Innova-
tion.

* Sections 17 and 19 of House Bill No. 1019
provided that $200,000 of the discretionary grants
line item for the Department of Commerce appro-
priation was for the purpose of contracting with a
private organization for conducting a marketing
and image-building campaign for the Red River
Valley Research Corridor during the second year
of the biennium and for providing specified
centers of excellence grants from the North
Dakota Development Fund, Inc., of $1,250,000 to
the North Dakota State University Center for
Technology Enterprise and of $800,000 to the
University of North Dakota Center for Innovation.

e Section 25 of House Bill No. 1019 revised the
seed capital investment tax credit program.

* House Bill No. 1127 expanded the lending
sources from which a student seeking assistance
under the technology occupations student loan
program may obtain a student loan.

* House Bill No. 1426 allowed political subdivisions
to create commerce authorities.

* House Bill No. 1207 allowed political subdivisions
to establish municipal port authorities or regional
port authorities.

» Senate Bill No. 2393 increased the duties of the
North Dakota Economic Development Founda-
tion to include recommending and monitoring
legislation and initiatives to strengthen and
impact the state’s economy and population.

* House Bill No. 1423 expanded the rural growth
incentive city program to include grants related to
location of new businesses within the city.

* Senate Bill No. 2335 authorized the Bank of
North Dakota to invest in North Dakota




alternative and venture capital investments and
early stage capital funds. -
Senate Bill No. 2259 revised the law relating to
renaissance zones, including authorizing renais-
sance fund organizations to provide financing to
businesses outside a renaissance zone.

House Bill No. 1457 authorized a renaissance
zone city of over 5,000 population to expand the
zone to a maximum size of 35 blocks, based
upon population.

2001 Legislation

Senate Bill No. 2032 created the Department of
Commerce, North Dakota Commerce Cabinet,
and North Dakota Economic Development
Foundation.

House Bill No. 1400 created the rural growth
incentive program.

House Bill No. 1283 created the technology occu-
pations student loan program administered by the
State Board of Higher Education.

Senate Bill No. 2349 increased the maximum
amounts of loans available under the beginning
entrepreneur loan guarantee program.

House Bill No. 1413 expanded the seed capital
investment tax credit program.

Senate Bill No. 2352 provided a sales tax exemp-
tion for the purchase of computer and telecom-
munications equipment that is an integral part of
a new primary sector business or a physical or an
economic expansion of a primary sector
business.

Senate Bill No. 2033 revised the renaissance
zone law.

House Bill No. 1460 increased the tax credits
available for renaissance zone investments.

1999 Legislation

House Bill No. 1443 created the quadrant system
for workforce training.

Senate Bill No. 2242 created the beginning entre-
preneur loan guarantee program.

House Bill No. 1141 eliminated the requirement
that the Department of Economic Development
and Finance have a Division of Science and
Technology.

House Bill No. 1492 allowed for the establish-
ment of renaissance zones in cities.

Senate Bill No. 2096 provided new jobs training
and education program services developed and
coordinated by Job Service North Dakota must
be provided to primary sector businesses that
provide self-financing as funding for new jobs
training programs.

2001-02 Interim Studies

The Higher Education Committee studied the
State Board of Higher Education’s implementa-
tion of the performance and accountability meas-
ures report required by Senate Bill No. 2041
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(2001), including information on education excel-
lence, economic development, student access,
student affordability, and financial operations.

* The Higher Education Committee studied the
responsibilities and the functions of the Coliege
Technical Education Council and the implemen-
tation of the workforce training regions, including
how the regions are functioning.

* The Commerce Committee studied the avail-
ability of venture capital, tax credits, and other
financing and research and development
programs for new or expanding businesses,
including an inventory of the programs available,
a review of the difference between public and
private venture capital programs, and assess-
ment of the needs of business and industry, the
research and development efforts of the North
Dakota University System, and reviewed the
investments of the State Investment Board and
the feasibility -and desirability of investing a
portion of these funds in North Dakota.

* The Commerce Committee studied the feasibility
and desirability of expanding North Dakota’s
economic development marketing efforts to
include international markets and establishing a
global marketing division within the Department
of Commerce.

* The Commerce Committee studied the workforce
training and development programs in North
Dakota, including efforts to recruit and retain
North Dakota’s workforce, underemployment and
skills shortages, current workforce training
efforts, and the involvement of the New Economy
Initiative goals and strategies; and the Work
Force 2000 and new jobs training programs and
other workforce ftraining and development
programs administered by agencies of the state
of North Dakota and the feasibility and desirability
of consolidating in a single agency the funding
and administration of those programs.

* The Commerce Committee received a report
from the Securities Commissioner of the commis-
sioner’s findings and recommendations resulting
from the commissioner's review of policies and
procedures relating to access to capital for North
Dakota companies, with the goal of increasing
North Dakota companies’ access to capital
investment.

1999-2000 interim Study

The Commerce and Labor Committee studied the
economic development efforts in the state, including the
provision of economic development services statewide
and the related effectiveness, the potential for the privati-
zation of the Department of Economic Development and
Finance, and the appropriate location of the North
Dakota Development Fund, Inc., including the potential
transfer of the fund to the Bank of North Dakota.



1997-98 Interim Study

The Commerce and Agriculture Committee studied
the economic development functions in this state,
including the Bank of North Dakota programs, Tech-
nology Transfer, Inc., the North Dakota Development
Fund, Inc., the Department of Economic Development
and Finance, and other related state agencies.

Federal Program Background

There are several federal economic development
programs being utilized in the state, including the rural
economic area partnership (REAP) zones, rural empow-
erment zones, rural champion community program, and
urban and rural renewal communities. State economic
development programs closely related to technology
economic development, closely related to economic
development with a focus on geographical region, or that
have a strong federal link include the renaissance zone
program, rural growth incentive program, and manufac-
turing extension partnership program.

Rural Economic Area Partnership Zones

The United States Department of Agriculture (USDA)
has implemented a pilot concept for rural revitalization
and community development called rural economic area
partnership zones. The USDA reported that “the REAP
Initiative was established to address critical issues
related to constraints in economic activity and growth,
low density settlement patterns, stagnant or declining
employment, and isolation that has led to disconnection
from markets, suppliers, and centers of information and
finance.”

In 1995 the first two REAP zones created were the
Center of North America Coalition (CONAC) for Rural
Development REAP zone and the Southwest REAP
zone, both in North Dakota. The CONAC zone consists
of Towner, Benson, Pierce, Bottineau, Rolette, and
McHenry Counties and the Spirit Lake and Turtle Moun-
tain Indian Reservations. The Southwest REAP zone
consists of Billings, Dunn, Golden Valley, Stark, Slope,
Hettinger, Bowman, and Adams Counties and the south
segment of the Three Affiliated Tribes Indian Reserva-
tions. Since 1995 two REAP zones have been estab-
lished in New York and one zone has been established
in Vermont. The USDA reports that the REAP zone
status of the two North Dakota REAP zones is scheduled
to end September 30, 2005.

State funding for the REAP zones has been
combined with the state funding of the champion
communities. In 1999 the Legislative Assembly provided
the Champion/REAP Alliance $50,000 in matching
funds, in 2001 the Legislative Assembly provided
$75,000 in matching funds, and in 2003 the Legislative
Assembly, through discretionary funds of the director of
the Division of Economic Development and Finance,
provided approximately $70,338 in matching funds to
assist the programs.
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Rural Empowerment Zone

The USDA administers the rural empowerment zone
and rural enterprise community programs as part of the
community empowerment program, which was enacted
into law in August 1993. The first round of designation of
three rural empowerment zones and 30 rural enterprise
communities was in December 1994; the second round,
which was enacted into law by the federal Taxpayer
Relief Act of 1997, resulted in the designation of five new
rural empowerment zones (one of which is in North
Dakota) and 20 new rural enterprise communities; and
the third round, which was enacted into law by the
federal Consolidated Appropriations Act of 2001,
resulted in the designation of two new rural empower-
ment zones. The funding, benefits, and eligibility of rural
empowerment zones and enterprise communities vary
according to which of the three rounds the designation
was made.

The Griggs-Steele empowerment zone was a
Round Il designation that includes all of Steele County
and one census tract in Griggs County, including the
cities of Hannaford and Binford. There is only one rural
empowerment zone in the state, and there are not any
rural enterprise communities in the state. The USDA
reports that each Round 1l rural empowerment zone
received $2 million in funds the first year, similar
amounts for subsequent years, with the funding for the
remaining years to be determined at a later date. Bene-
fits of Round Il designation include bond financing, work
opportunity tax credits, federal income tax deductions,
and brownfields income tax deductions.

Rural Champion Community Program

The USDA implemented the rural champion commu-
nity program in 1999. Apparently the determination of
which communities would be designated as rural cham-
pion communities was that communities that submitted
applications in Round | or 1l for rural enterprise zone or
empowerment community status, but were not selected,
were invited to sign champion community agreements
with USDA. The eight champion communities in the
state are Rolette County champion community; Burke-
Divide champion community; Cavalier County champion
community; Dakota heartland champion community,
which includes all of Mcintosh County and the develo-
pable sites of Edgeley, Kulm, and Napoleon; Dakota
partners champion community, which includes Pierce
County, the city of Bowman, and the city of Hettinger;
Dakota State Line Regional Alliance; Pembina County
champion community; and Renville County champion
community. State funding of rural champion communi-
ties is combined with the funding for REAP zones.

Urban and Rural Renewal Communities

The United States Department of Housing and Urban
Development (HUD) administers the urban and rural
renewal communities, urban empowerment zone, and
urban enterprise community programs. The Renewal
Community Initiative was established by the federal
2000 Community Renewal Tax Relief Act.



Over 100 applications were received by HUD for
designation as a renewal community. The Turtle Moun-
tain Indian Reservation is one of 40 renewal communi-
ties and is the only renewal community in the state.
These renewal communities will be able to take advan-
tage of approximately $6 billion in tax incentives that are
exclusively available to renewal communities and as a
distressed area, the renewal communities will also be
eligible to share in an additional $11 bitlion in low-income
housing and new market tax credits. Specifically, bene-
fits of designation as a renewal community include
access to tax credits, such as wage credits, work oppor-
tunity credits, and welfare-to-work credits; tax
deductions, such as commercial revitalization
deductions, Section 179 deductions, and environmental
cleanup cost deductions; capital gains exclusions; and
bond financing.

State Program Background

Previous studies and legislation indicate a broad
range of state programs designed to address economic
development in some fashion. Three state programs
address technology economic development, economic
development with a focus on a geographical region, and
state economic development programs that have a
strong federal link.

Renaissance Zones

North Dakota Century Code Chapter 40-63 provides
for the renaissance zone program, which was created in
1999. The Tax Commissioner implemented the program
and the Department of Commerce Division of Commu-
nity Services administers the program. The renaissance
zone program provides for tax incentives to encourage
investment in renaissance zones. The scope of authority
of renaissance fund organizations was expanded in 2003
to allow these organizations to provide financing to busi-
nesses outside a renaissance zone. In addition, the
20-block geographical limitation was expanded in 2003
to allow cities of over 5,000 population to expand a
renaissance zone beyond the 20-square-block limit at
the rate of one additional block for each additional 5,000
population to a maximum size of 35 blocks.

Tax incentives under the renaissance zone program
include a single-family residence tax credit, business or
investment income exemption, business purchase or
expansion tax credit, historic property preservation or
renovation tax credit, and renaissance fund organization
investment tax credit.

Rural Growth Incentive Program

North Dakota Century Code Section 54-34.3-13
provides for the rural growth incentive program. The
program is managed and administered by the Depart-
ment of Commerce Division of Economic Development
and Finance. As initially enacted, the program was
iimited to providing loans to small communities;
however, in 2003 the program was expanded to include
grants to small communities. The expansion of the
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program is effective through July 31, 2005, and after that
date returns to the original scope of providing loans.

Manufacturing Extension Partnership Program

The Dakota Manufacturing Extension Partnership,
inc., (TD MEP) program is a nonprofit organization with
the mission to help its clients create new wealth. The
Dakota MEP is a partnership of federal, state, local, and
private sector resources and is part of a nationwide
network of MEP centers serving all 50 states and Puerto
Rico. The Dakota Manufacturing Extension Partnership,
Inc., targets services to existing companies committed to
grow and to companies that will create new wealth and
opportunities in their communities. The Dakota Manu-
facturing Extension Partnership, Inc., provides training,
assessment, and technical assistance services in the
areas of people, management, manufacturing,
marketing, and information technology, with a specialty
in providing Lean Enterprise services. The Dakota
Manufacturing Extension Partnership, Inc., receives
federal funding, state funding, private sector fee-for-
service funding, and private sector in-kind funding.

Red River Valley Business and Technology
Development Zone Background
The concept of creation and support of a Red River
Valley business and technology development zone has
been a topic addressed by a variety of actors at the
federal, state, and local levels.

Congressional Activities

Activities related to the creation of such a zone
include promotion of a zone by United States Senator
Byron Dorgan. As part of his support for this zone
concept, Senator Dorgan has partic